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THE   DECISIONS 


SUPREME  COURT  OF  THE  UNITED  STATES, 


JANUARY   TERM,   1847. 


Jaices  Wood,  Plaintiff  in  error,  v.  William  A.  Underhill  and 
AscHEL  H.  Gerow,  Defendants. 

In  order  to  obtain  a  patent,  the  specification  must  be  in  such  flill^  clear,  and  exact 
terms  as  to  enable  an  j  one  skilled  in  the  art  to  which  it  appertams  to  compound 
and  use  the  invention,  without  makine  any  experiments  ofhis  own. 

If  the  patent  be  for  a  new  composition  of  matter,  and  no  relatiye  proportions  of  the 
ingredients  are  given,  or  they  are  stated  so  ambiguously  and  vaguely  that  no  one 
could  use  the  invention  without  first  ascertaining,  by  experiment,  the  exact  pro* 
portion  required  to  produce  the  result,  it  would  be  the  duty  of  the  court  to  de- 
clare the  patent  voici. 

But  the  sufficiency  of  the  description  in  patents  for  machines,  or  lor  a  new  com- 
position of  matter,  where  any  of  the  ingredients  do  not  always  possess  exactly 
the  same  properties  in  the  same  degree,  is,  generally,  a  question  of  fiict  to  be 
determined  by  the  jury. 

Where  a  patent  was  obtained  for  a  new  improvement  in  the  mode  of  making  brick, 
tile,  ana  other  clay  ware,  and  the  process  described  in  the  specification  was,  to 
mix  pulverized  anthracite  coal  with  the  clay  before  moulding  it,  in  the  proportion 
of  three  fourths  of  a  bushel  of  coal-dust  to  one  thousand  brick,  some  clay  re- 
quiring one-eiffhth  more,  and  some  not  exceedinjj^  half  a  bushel,  this  degree  of 
vagueness  ana  uncertainty  was  not  sufficient  to  justify  the  court  below  in  de- 
cluing  the  patent  void. 

The  court  should  have  left  it  to  the  jury  to  say,  fit>m  the  evidence  of  persons  skilled 
in  the  art,  whether  the  description  was  clear  and  exact  enough  to  enable  such 
persons  to  compound  and  use  the  invention. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

It  appeared  that,  in  the  year  1836,  Wood  took  out  amended 
letters  patent  for  "a  new  and  useful  improvement  in  the  mode  of 
making  brick,  tile,  and  other  clay  ware,"  and  filed  the  following 
specification  ofhis  invention  : — 

"  Be  it  known  that  I,  the  said  James  Wood,  have  invented  a  new 
and  useful  improvement  in  the  art  of  manufacturing  bricks  and  tiles. 


5h 
12L-ed 
117  f 


2; 
24' 


The  process  is  as  follows : 
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Take  of  common  anthracite  coal,  un- 
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burnt,  such  quantity  as  will  best  suit  the  land  of  clay  to  be  made 
into  brick  or  tile,  and  mix  the  same,  when  well  pulverized,  with  the 
clay  before  [it]  is  moulded ;  that  clay  which  requires  the  most 
burning  will  require  the  greatest  proportion  of  coal-dust ;  the  exact 

f)roportion,  therefore,  Cannot  be  specified  ;  but,  in  general,  three 
burths  of  a  bushel  of  coal-dust  to  one  thousand  brick  will  be  cor- 
rect. Some  clay  may  require  one  eighth  more,  and  some  not 
exceeding  a  half-bushel.      The  benefits  resulting  from  this  com- 

Eosition  are  the  saving  of  fuel,  and  the  more  general  difiusion  of 
eat  through  the  kiln,  by  which  the  whole  contents  are  more  equally 
burned.  If  the  heat  is  raised  too  high,  the  brick  will  swell,  and  be 
injured  in  their  form.  If  the  heat  is  too  moderate,  the  coal-dust 
will  be  consumed  before  the  desired  effect  is  produced.  Extremes 
are  therefore  to  be  avoided.  I  claim  as  my  invention  the  using  of 
fine  anthracite  coal,  or  coal-dust,  with  clay,  for  the  purpose  of 
making  brick  and  tUe  as  aforesaid,  and  for  that  only  claim  letters 
patent  from  the  United  States. 

James  Wood." 
Dated  9th  November,  1836. 

In  July,  1842,  he  brought  a  suit  against  the  defendants  in  error, 
for  a  violation  of  this  patent. 

And  at  the  trial  the  defendant  objected  to  the  suflSciency  of  the 
specification,  "  because  no  certain  proportion  for  the  mixture  is 
pointed  out,  but  only  that  such  quantity  of  coal  must  be  taken  as 
will  best  suit  the  kind  of  clay  to  be  made  into  brick  or  tile  ;  but 
that  clay  which  requires  most  burning  will  require  the  greatest 
quantity  of  coal-dust ;  the  exact  proportion  cannot,  therefore,  be 
specified  ;  but,  in  general,  tliree  fourths  of  a  bushel  of  coal-dust  to 
one  thousand  brick  will  be  correct.  Some  clay  may  require  one 
eighth  more,  and  some  not  exceeding  half  a  bushel ;  so  that  there 
is  no  fixed  rule  by  which  the  manufacturer  can  make  the  mixture, 
but  that  must  be  ascertained  by  experiments  upon  the  clay  ;  and 
the  claiming  clause  in  the  specification  is  only  for  the  abstract 
general  principle  of  mixing  anthracite  coal-dust  with  clay,  for  the 
purpose  of  making  brick,  without  any  practical  rule  as  to  the  pro- 
portions, which  is  too  vague  and  uncertain  to  sustain  a  patent "  ; 
which  objection  was  sustained  by  the  court.  The  plaintiff  ex- 
cepted. And  the  verdict  and  judgment  being  against  him,  the  case 
was  brought  here  upon  this  exception. 

The  cause  was  argued  by  Mr,  Sillimany  for  the  plaintiff  in  error, 
and  Mr,  Rowley^  for  the  defendants. 

Mr.  Silliman^  for  the  plaintiff  in  error,  made  the  following  points : 

The  plaintiff  insists,  — 

1 .  That  he  has  in  his  specification  given  a  general  rule  by  which 
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every  kind  of  clay  may  be  much  better  burned  than  by  any  previous 
process.  And  tnat  the  general  proportions  specified  are,  with  some 
exceptions,  the  very  best  that  can  be  used. 

That  a  patent  may  properly  be  granted  for  a  beneficial  general 
ruhy  although  there  might  be  some  exceptions  to  it  not  provided  for. 

2.  That  if  it  is  necessary  to  entitle  the  plaintiff  to  a  patent  for  a 
most  beneficial  invention  for  burning  clay  of  the  qualities  usually 
found,  that  he  should  also  discover  the  means  of  burning,  to  best 
advantage,  clays  of  qualities  not  usually  found  ;  that  his  patent 
should  not  therefore  be  deemed  void  on  its  face,  but  he  should  be 
permitted  to  prove,  by  persons  conversant  with  the  business,  that 
they  could  instantly  determine,  on  inspection  of  clays  of  uncommon 
qualities,  whether  they  required  more  or  less  than  the  usual  burning, 
and  how  much  more  or  less,  so  as  to  regulate  the  variation  of  pro- 
portions in  such  manner  as  to  burn  to  the  best  advantage. 

3.  The  plaintiff  should  have  been  permitted  to  show,  under  his 
specification  by  experts^  that  any  kind  of  clay  of  which  bricks  can 
be  made,  however  varied  the  qualities,  can  be  better  burnt  under 
his  general  rule  than  by  any  previous  process ;  and  if  such  is  the 
fact,  the  plaintiff  should  be  entitled  to  a  patent  for  the  discovery,  if 
be  had  given  the  general  rule  only,  and  had  taken  no  notice  of 
those  exceptions,  in  which  some  uncommon  kinds  of  clay  can  be 
best  burned  with  a  greater  or  less  proportion  of  coal  than  that 
specified  in  the  general  rule. 

4.  The  judge  in  his  decision  adopts  all  the  errors  of  the  de- 
fendants' objection,  which  states  that  there  is  no  fixed  rule  by 
which  the  manufacturer  can  make  the  mixture,  but  that  must  be 
ascertained  by  experiments  upon  the  clay.  Suppose  this  to  be  so, 
and  that  the  inventor  has  only  furnished  a  guide  by  which  such  ex- 
periments can  be  successfully  made,  and  that  the  subject,  on 
account  of  the  variable  qualities  of  the  materials,  does  not  admit  of 
greater  certainty,  and  tiiat  by  the  simplest  and  cheapest  experi- 
ments the  manufacturer,  in  consequence  of  the  plaintiff's  invention, 
will  be  able  to  burn  his  bricks  much  better  in  less  than  half  the 
time,  and  at  less  than  half  the  cost  of  burning,  by  any  other  procesjs, 
is  not  the  inventor  entitled  to  a  patent  for  an  invention  practically 
so  useful } 

The  fact  that  not  a  single  brick  has  for  some  years  past  been 
burned,  except  according  to  the  plaintiff's  specification,  is  pretty 
good  evidence  that  the  manufacturers  have  been  able  to  discover 
something  from  plaintiff's  specification. 

5.  The  objection,  as  adopted  by  the  court,  declares  that  the 
claiming  clause  in  the  specification  is  only  for  the  abstract  general 
principle  of  mixing  anthracite  coal-dust  with  clay,  for  the  purpose 
of  making  bricks  and  tiles,  without  any  practical  rule  as  to  the  pro- 
portions, which  is  too  vague  and  uncertain  to  sustain  a  patent.  Sup- 
pose this  objection  true  in  point  of  fact,  and  that  no  information  had 
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been  intentionally  suppressed,  and  tliat  the  qualities  of  clay  varied  so 
much  that  the  proportions  most  useful  could  only  be  ascertained  by 
an  experiment  on  each  bed  of  clay,  it  might,  nevertheless,  be  a  very 
useful  invention,  for  which  the  inventor  should  be,  in  some  measure, 
compensated  by  a  patent.  But  this  part  of  the  objection  is  not 
true  in  fact,  for  the  claiming  clause  is  of  the  invention  of  using 
fine  anthracite  coal,  or  coal-dust,  with  clay  for  the  purpose  of 
making  brick  and  tile  "  as  aforesaid.^^  These  words,  "  as  afore- 
said," refer  to  the  general  rule  of  tliree  fourths  of  a  bushel  of  C09I 
for  a  thousand  bricks,  with  the  exceptions  or  variations  previously 
expressed. 

6.  The  judgment  should  be  reversed,  with  costs,  including  the 
costs  in  the  Circuit  Court.  "^ 

J\fr.  Rowley^  for  the  defendant  m  error. 

The  patentee's  specification  is  uncertain  and  insufficient.  It 
furnishes  no  rule  for  making  bricks,  without  the  manufacturer's  first 
making  a  series  of  experiments.  The  most  it  does  is  to  prescribe 
in  about  what  manner  the  trials  are  to  be  conducted;  which  is  not 
enough  to  sustain  his  patent.  The  King  v,  Arkwright,  Dav.  Pat. 
Cases,  106  (per  Buller,  J.);  Turner  r.  Winter,  1  Term  R.  606 
(perAshurst,  J.);  Boulton  r.  Bull,  2  H.  Bl.  484  (Buller,  J.); 
Harmer  v.  Playne,  11  East.  101  (Lord  EUenborough) ;  The  King 
V.  Wheeler,  2  Bam.  &  Aid.  345  (Abbott,  Ch.  J.);  Godson  on 
Patents,  85  ;  Lowell  c.  Lewis,  1  Mason's  R.  182  (Story,  J.); 
Langdon  v.  De  Groot,  1  Paine's  R.  203  ;  Phillips  on  Patents, 
83,  267,  268,  283,  284,  289. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

The  question  presented  in  this  case  is  a  narrow  one,  and  may  be 
disposed  of  in  a  few  words. 

The  plaintiff  claims  that  he  has  invented  a  new  and  useful  im- 
provement in  the  art  of  manufacturing  bricks  and  tiles;  and  states 
his  invention  to  consist  in  using  fine  anthracite  coal,  or  coal-dust, 
with  clay,  for  the  purpose  of  niaking  brick  or  tile  ;  —  and  for  that 
only  he  claims  a  patent.  And  the  only  question  presented  by  the 
record  is,  whether  his  description  of  the  relative  proportions  of 
coal-dust  and  clay,  as  given  in  his  specification,  is  upon  the  face  of 
it  too  vague  and  imcertain  to  support  a  patent. 

The  degree  of  certainty  which  the  law  requires  is  set  forth  in 
the  act  of  Congress.  The  specification  must  be  in  such  full,  clear, 
and  exact  terms  as  to  enable  any  one  skilled  in  the  art  to  which  it 
appertains  to  compound  and  use  the  invention ;  that  is  say,  to 
compound  and  use  it  without  making  any  experiments  of  his  own. 
In  patents  for  machines  the  sufficiency  of  the  description  must,  in 
general,  be  a  question  of  fact  to  be  determined  by  the  jury.  And 
this  must  also  be  the  case  in  compositions  of  matter,  where  any  of 
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the  ingredients  mentioned  in  the  specification  do  not  always  pos- 
sess exactly  the  same  properties  in  the  same  degree. 

But  when  the  specification  of  a  new  composition  of  matter  gives 
only  the  names  of  the  substances  which  are  to  be  mixed  together, 
without  stating  any  relative  proportion,  undoubtedly  it  would  be 
the  duty  of  the  court  to  declare  the  patent  to  be  void.  And  the 
same  rule  would  prevail  where  it  was  apparent  that  the  proportions 
were  stated  ambiguously  and  vaguely.  For  in  such  ca^es  it  would 
be  evident,  on  the  face  of  the  specification,  that  no  one  could  use 
the  invention  without  first  ascertaining  by  experiment  the  exact 
proportion  of  the  different  ingredients  required  to  produce  the  re- 
sult intended  to  be  obtained.  And  if  the  specification  before  us 
was  liable  to  either  of  these  objections  the  patent  would  be  void, 
and  the  instruction  given  by  the  Circuit  Court  undoubtedly  right. 

But  we  do  not  think  this  degree  of  vagueness  and  uncertainty 
exists.  The  patentee  gives  a  certain  proportion  as  a  general  rule  ; 
that  is,  three  fourths  of  a  bushel  of  coal-dust  to  one  thousand 
bricks.  It  is  true  he  also  states  that  clay  which  requires  the  most 
burning  will  require  the  greatest  proportion  of  coal-dust ;  and  that 
some  clay  may  require  one  eighth  more  than  the  proportions  given, 
and  some  not  more  than  half  a  bushel  instead  of  three  fourths. 
'  The  two  last-mentiqned  proportions  may,  however,  be  justly  con- 
sidered a^  exceptions  to  the  rule  he  has  stated;  and  as  applicable 
to  those  cases  only  where  the  clay  has  some  peculiarity,  and  differs 
in  quality  from  that  ordinarily  employed  in  making  bricks.  Indeed, 
in  most  compositions  of  matter,  some  small  difference  in  the  pro- 
portions must  occasionally  be  required,  since  the  ingredients  pro- 
posed to  be  compounded  must  sometimes  be  in  some  degree^ 
superior  or  inferior  to  those  most  commonly  used.  In  this  case, 
however,  the  general  rule  is  given  with  entire  exactness  in  its 
terms ;  and  the  notice  of  the  variations,  mentioned  in  the  specifi- 
cation, would  seem  to  be  designed  to  guard  the  brick-maker  against 
mistakes,  into  which  he  might  fall  if  his  clay  was  more  or  less  hard 
to  bum  Uian  the  kind  ordinarily  employed  in  the  manufacture. 

It  may  be,  indeed,  that  the  qualities  of  clay  generally  differ  so 
widely  that  the  specification  of  the  proportions  stated  in  this  case  is 
of  no  value  ;  and  that  the  improvement  cannot  be  used  with  advan- 
tage in  any  case,  or  with  any  clay,  without  first  ascertaining  by 
experiment  the  proportion  to  be  employed.  If  that  be  the  case, 
then  the  invention  is  not  patentable.  Because,  by  the  terms  of  the 
act  of  Congress,  the  inventor  is  not  entitled  to  a  patent  unless  his 
description  is  so  full,  clear,  and  exact  as  to  enable  any  one  skilled 
in  the  art  to  compound  and  use  it.  And  if,  from  the  nature  and 
character  of  the  ingredients  to  be  used,  they  are  not  susceptible  of 
such  exact  description,  the  inventor  is  not  entitled  to  a  patent. 
But  this  does  not  appear  to  be  the  case  on  the  face  of  this  specifi- 
cation. And  whether  the  fact  is  so  or  not  is  a  question  to  be  decided 
1* 
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by  a  jury,  upon  the  evidence  of  persons  skilled  in  the  art  to  which 
the  patent  appertains.  The  Circuit  Court  therefore  erred  in  in- 
structing the  jury  that  the  specification  was  too  vague  and  uncer- 
tain to  support  the  patent,  —  and  its  judgment  must  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be  and  the 
same  is  hereby  reversed  with  costs,  and  that  this  cause  be  and 
the  same  is  hereby  remanded  to  the  said  Circuit  Court,  with  di- 
rections to  award  a  venire  f acids  de  novo. 


Stephen  Sewall,  Appellant,  v.  Henry  V.  Chamberlain. 

Where  the  prayer  of  a  bill  in  equity  shows  that  the  demand  of  the  complainant  if 
susceptible  of  definite  computation,  and  that  there  can  be  no  recovery  over  the 
sum  of  two  thousand  dollars,  the  appeal  to  this  court  will  be  dismissed,  on  mo- 
tion, for  want  of  jurisdiction. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama,  sittmg  as  a  court 
of  equity. 

The  facts  in  the  case  are  sufficiently  set  forth  in  the  opinion  of 
the  court. 

Mr.  Dargan  moved  to  dismiss  the  appeal  for  want  of  jurisdiction. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  cause  having  been  regularly  docketed,  the  appellee  now 
moves  the  court  to  dismiss  the  appeal,  on  the  groimd  that  the 
amount  in  controversy  is  not  large  enough  to  bring  the  case  within 
the  appellate  jurisdiction  of  the  Supreme  Court. 

We  have  examined  the  record  and  find  it  to  be  so.  By 
the  averments  in  the  complainant's  bill,  it  seems  that  the  subject- 
matter  in  controversy  between  himself  and  the  defendant  relates  to 
the  foreclosure  of  a  mortgage  given  to  the  complainant  by  one 
Stephen  Chandler,  upon  a  lot  of  land  in  the  city  of  Mobile,  to  se- 
cure the  payment  of  a  promissory  note  made  by  Chandler  in  his  fa- 
vor, bearing  date  6th  August,  1824,  for  $  485,  payable  on  the  1  st  of 
March  thereafter,  which  was  not  paid  at  maturity,  for  the  collection 
of  which  the  complainant  made  the  defendant  his  attorney  and 
agent ;  also  to  the  purchase  of  the  prembes,  under  a  decree  for 
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ils  sale,  by  the  defendant,  for  one  hundred  and  fifty  dollars.  The 
decree  of  foreclosure,  was  for  the  sum  of  six  hundred  and  twenty 
dollars  ninety-one  cents,  and  the  complainant  avers  that  the  lot 
was  a  valid  and  sufficient  security  for  the  payment  of  his  debt. 

After  setting  out  all  the  circumstances  of  his  case,  and  specially 
interrogating  the  defendant,  the  complainant's  pi*ayer  is,  that  the 
matter  may  be  '^  referred  to  a  master,  to  compute  and  report  the 
amount  found  due  your  orator  by  the  foreclosure  decree,  with  the 
interest  thereon,  and  also  to  compute  and  report  the  value  of  the 
mortgaged  lot,  and  its  value  at  the  time  it  was  sold  and  conveyed 
by  the  defendant  to  one  Samuel  P.  Bullard  (who  is  admitted  by 
the  complainant  to  be  a  bond,  fide  purchaser  of  the  lot  from  the 
defendant,  without  any  notice  of  the  complainant's  equity),  and 
that  the  defendant  may  be  de*creed  to  pay,  either  the  amount  of  the 
said  decree  of  foreclosure,  and  interest  on  the  value  of  said  lot  of 
land,  or  the  ampunt  received  by  the  defendant  from  the  sale  to 
Bullard,  if  the  same  were  sold  for  its  fair  and  full  value,  with  all 
the  profits  and  increase  since  made  by  the  use  of  the  money,  or 
legal  interest  thereon,  without  any  deduction  of  commissions  for 
agency." 

From  this  prayer,  the  complainant's  demand  fe  susceptible  of 
definite  computation,  and  as  his  recovery  could  not  be  extended  to 
an  amount  above  his  first  or  alternative  prayer,  if  the  recovery  in 
either  case  must  be  below  the  sum  of  two  thousand  dollars,  as  it 
would  have  to  be  upon  his  own  showing,  this  court  cannot  have 
appellate  jurisdiction  of  the  cause.  We  shall  direct  the  dismission 
of  the  appeal. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Alabama,  and  was  argued  by  counsel.  On  consideration 
whereof,  and  it  appearing  to  the  court  here  that  the  matter  in  dis- 
pute does  not  exceed  the  sum  or  value  of  two  thousand  dollars, 
exclusive  of  costs,  it  is  therefore  now  here  ordered  and  decreed 
by  this  court,  that  this  appeal  be  and  the  same  is  hereby  dismissed 
for  the  want  of  jurisdiction. 


N.  AND  J.  Dick  and  Company  v.  Hardin  D.  Runnels. 

By  the  30th  section  of  the  Judiciary  Act  of  1789  (1  Statutes  at  Large,  88),  deposi- 
tions may  be  taken  in  certain  cases,  and  notice  thereof  must  be  served  on  the 
adverse  party  or  his  attorney,  provided  either  of  them  is  within  one  hundred 
miles  of  the  place  where  sucn  deposition  is  taken. 

A  certificate  ot  the  person  before  wnom  the  deposition  was  taken,  that  neither  the 
adverse  party  nor  his  attorney  lived  within  one  hundred  miles  of  such  place,  and 
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that  tiiercfbre  no  notice  was  made  out,  is  sufficient.  It  is  not  necessary  for  him 
to  state  that  they  were  not  actually  within  one  hundred  miles.  If  they  had  been 
temporarily  within  that  distance,  and  the  certif^'ing  officer  did  not  know  it,  tho 
certificate  would  still  have  been  good. 
If  either  of  the  two  facts,  viz.  that  the  party  resided  within  one  hundred  miles,  or 
that  he  was  temporarily  within  that  distance,  and  that  the  magistrate  knew  it, 
were  established  by  parol  proof,  the  certificate  would  then  be  irregular  ana 
void. 

This  case  came  up  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Mississippi,  on  a  certificate  of  division  in  opinion 
between  the  judges  tliereof. 

'J'he  only  question  involved  was  the  construction  of  a  part  of  the 
30th  section  of  the  Judiciary  Act  of  1789  (1  Statutes  at  Large, 
88),  which  part  is  as  follows.  After  providing  for  taking  the  testi- 
mony of  persons  ''  who  shall  live  at  a  greater  distance  from  the  place 
of  trial  than  one  hundred  miles,"  the  section  proceeds  thus  :  —  "  Pro- 
vided, tliat  a  notification  from  the  magistrate,  before  whom  the  depo- 
sition is  to  be  taken,  to  the  adverse  party  to  be  present  at  the  taking 
of  the  same,  and  to  put  interrogatories,  if  he  think  fit,  be  first  made 
out  and  served  on  the  adverse  party,  or  his  attorney,  as  either  may 
be  nearest,  if  either  is  within  one  hundred  miles  of  the  place  of  such 
caption,  allowing  time  for  their  attendance  after  notified,  not  less 
than  at  the  rate  of  one  day,  Sundays  exclusive,  for  every  twenty 
miles'  travel." 

On  the  trial  of  the  cause,  in  June,  1838,  the  plaintiffs'  counsel 
offered  in  evidence  a  deposition,  attached  to  which  was  a  certificate 
in  these  words,  viz.  :  — 

"And  I,  the  said  Paul  Bertus,  recorder  of  the  first  municipality, 
and  acting  mayor  of  the  city  of  New  Orleans  aforesaid,  do  certify, 
that  the  deposition  of  the  said  William  Christy  was  taken  as  afore- 
said, because  he,  the  witness,  lives  ai  New  Orleans  aforesaid,  a 
greater  distance  than  one  hundred  miles  from  Jackson,  the  place  of 
trial  of  the  suit  or  matter  of  controversy  aforesaid,  and  I  caused  no 
notification  of  the  time  and  place  of  the  taking  of  said  deposition  to 
be  made  out  and  served  upon  Harden  D.  Runnels,  the  adverse 
party,  or  his  counsel,  to  be  present  at  the  taking  of  said  deposition, 
and  to  put  interrogatories,  if  he  or  they  thought  proper,  because 
neither  the  said  Hardin  D.  Runnels  nor  his  counsel  live  within  one 
hundred  miles  of  the  place  of  caption  to  this  deposition,  being  the 
place  where  the  same  is  taken ;  and  I  do  further  certify,  that  the 
deposition  was  taken  down  by  the  witness,  and  signed  by  him  in 
my  presence,  after  being  duly  sworn  ;  and  I  do  further  certify,  that 
I  am  not  of  counsel  or  attorney  to  either  of  the  parties  aforesaid, 
or  interested  in  the  event  of  the  cause  or  controversy  aforesaid. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal, 
the  day  and  year  first  before  written. 
[seal.]  Signed,  Paul  Bertus, 

Recorder  M.  1,  Mayor  pro  tem.^^ 
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And  thereupon  a  motion  was  made  by  the  defendant's  counsel  to 
exclude  the  deposition,  on  the  ground  "  that  the  commissioner  tak- 
mg  said  deposition  did  not  certify,  that  neither  the  said  defendant 
or  his  attorney  was  within  .one  hundred  miles  of  New  Orleans,  the 
place  of  taking  the  deposition,  at  the  time  of  taking  the  same." 

Upon  which  question  the  judges  were  opposed  in  opinion,  which 
IS  ordered  to  be  certified  to  the  Supreme  Court  of  the  United 
States,  which  is  done  accordingly. 

Mr.  jBi66,  counsel  for  the  defendant,  submitted  the  case  to  the 
Court. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  Court. 

The  only  point  raised  in  this  case  is,  whether  the  certificate  of 
the  ofiicer  who  took  the  deposition  objected  to  is  sufiicient.  He 
states  that  he  did  not  give  the  defendant  Runnels,  nor  his  counsel, 
notice,  as  neither  lived  within  one  hundred  miles  of  the  place  where 
the  deposition  was  taken.  This  may  be  true,  it  is  alleged,  and  yet 
one  or  both  of  them  might  have  been  in  New  Orleans,  or  near  to  it, 
at  the  date  of  the  certificate. 

The  law  requires  that  a  "  notice  shall  be  made  out  and  served 
on  the  adverse  party  or  his  attorney,  as  either  may  be  nearest,  if 
either  is  within  one  hundred  miles  of  the  place  of  such  caption,"  &c. 
The  officer  taking  the  deposition  is  presumed  to  know  the  residence 
of  the  party  entitled  to  notice,  as  the  person  at  whose  instance  the 
deposition  is  taken  is  bound  to  communicate  that  fact  to  him.  But 
beyond  this,  he  cannot  be  presumed  to  know  or  required  to  certify. 
If,  in  the  words  of  the  act,  he  certifies  "that  the  adverse  party  or 
his  attorney  is  not  within  one  hundred  miles,"  he  is  presumed  so  to 
state  from  the  known  fact  that  the  residence  of  neither  is  within  the 
distance  specified.  If  the  party  or  his  counsel  live  within  the 
hundred  miles,  a  notice  left  at  his  residence  would  be  good. 

Where  the  party  entitled  to  a  notice  lives  more  than  one  hundred 
miles  from  the  place  where  the  deposition  is  taken,  and  the  oflicer 
so  certifies,  it  would  be  sufficient,  although  it  might  be  proved  that 
such  party  was  within  the  distance  specified  at  the  time,  if  the  fact 
were  unknown  to  the  officer  and  the  person  in  whose  behalf  the 
deposition  was  taken.  The  certificate  may  be  controverted  by 
parol  proof,  especially  in  regard  to  the  facts  stated  of  which  the 
magistrate  is  not  supposed  to  have  official  knowledge.  And  if  it 
were  made  to  appear  that  the  person  entitled  to  notice  did  not  live 
one  hundred  miles  from  the  place  of  the  caption  of  the  deposition, 
or  if  he  were  known  to  the  magistrate  or  the  party  to  be  tempora- 
rily within  that  distance,  where  a  notice  might  be  served  on  him, 
though  his  residence  might  be  more  than  one  hundred  miles  distant, 
without  a  notice,  the  proceeding  would  be  irregular  and  the  depo- 
sition inadmissible. 


5h    101 
68f  Ml 


10  SUPREME    COURT. 

— ^ — ■ — —— —  1  ' 

The    United    States   v.    Lawton    et   al. 

Upon  the  whole,  we  think  the  certi6cate  under  consideration  was 
sufficient,  and  that  the  deposition,  on  the  ground  stated,  ought  not 
to  be  overruled. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  and  on  the  point  and  question  on  which  the 
Judges  of  the  said  Circuit  Court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to  the 
act  of  Congress  in  such  case  made  and  provided,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  the  opinion  of  this 
court  that  the  certificate  under  consideration  was  sufficient,  and 
that  the  deposition,  on  the  ground  stated,  ouglit  not  to  be  over- 
ruled. Whereupon  it  is  now  here  ordered  and  adjudged  that  it  be 
so  certified  to  the  said  Circuit  Court. 


The  United  States,  Appellant,  r.  Joseph  Lawton,  Execxjtob  of 
Charles  Lawton,  Martha  Pollard,  Hannah  Maria  Kershaw, 
Wife  of  James  Kershaw,  et  al. 

A  Spanish  ffrant  of  land  in  Florida,  for  six  miles  square,  "  at  the  place  called 
Dunn's  IsJce,  upon  the  river  St.  John's,"  is  too  vague  to  be  connrmed,  even 
with  the  additional  knowledge  that  the  object  of  the  grantee  was  to  establish 
machinery  to  be  propelled  by  water-power. 

The  river  St.  John's  meanders  so  much  that  it  is  near  Dunn's  lake  for  thirty 
miles.  The  survey  might  therefore  commence  at  any  point  of  this  distance  with 
as  much  propriety  as  at  any  other  point. 

This  concession  cannot  be  distinguished  from  various  others  which  have  been 
brought  before  this  court.  The  land  granted  was  not  severed  from  the  king's 
domain.  It  remained  a  floating  grant,  not  recognized  by  the  government  of 
Spain  before  the  cession,  nor  by  this  government  since,  as  conferring  an  indi- 
vidual title  to  any  specific  parcel  of  land. 

Nor  is  the  frant  in  this  case  aided  by  two  surveys,  one  purporting  to  have  been 
made  in  December,  1817,  and  the  other  in  the  spring  or  1818.  The  first  must 
have  been  6ctitiou8,  not  actually  made  upon  the  ground,  but  merely  upon  paper ; 
and  the  second  was  too  imperfect  to  be  be  effectual. 

Previous  to  the  act  of  May  26,  1824,  Congress  alone  could  act  upon  these  in- 
cipient titles.  By  that  act  power  was  siven  to  the  court  to  pass  a  oecree  for  the 
land,  provided  its  locality,  extent,  and  boundaries  could  be  found.  But,  in  the 
present  case,  this  cannot  be  done. 

This  was  an  appeal  from  the  Superior  Court  of  East  Florida, 
under  the  following  circumstances. 

On  the  10th  of  November,  1817,  James  Darley  presented  the 
following  petition  to  Governor  Coppinger. 

"  To  his  Excellency  the  Governor  : 

*'  Don  James  Darley,  a  native  of  Great  Britain,  with  the  respect 
due  to  your  Excellency,  says,  that  with  the  view  of  settling  himself 
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in  this  province  under  the  protection  of  his  Catholic  Majesty,  know- 
ing the  very  great  advantages  that  would  result  to  the  commerce  of 
it  from  the  article  of  lumber,  if  machinery  for  sawing  is  erected,  for 
sawing  for  the  consumption  of  the  province,  as  well  as  for  expor- 
tation ;  and  wishing  to  dedicate  his  attention  and  funds  to  this  ob- 
ject, whenever  he  may  be  in  possession  of  the  necessary  right,  he 
asks  and  supplicates  your  Excellency  will  be  pleased  to  grant  to 
him  from  this  time,  in  absolute  property,  six  miles  square  of  land, 
at  the  place  called  Dunn's  lake,  upon  the  river  St.  John's,  for 
the  purpose  aforesaid  of  establishing  said  machinery  ;  which  favor 
he  hopes  to  merit  from  the  justice  of  your  Excellency.  St.  Au- 
gustine, Florida,  10th  of  November,  1817." 

To  which  the  foUowbg  response  was  given  :  — 

Dtcru. 

^'St.  Augustine^  lOth  of  J^avembery  1817. 
"  Taking  into  consideration  the  benefit  and  utility  which  ought  to 
result  to  the  improvement  of  this  province  by  what  the  petitioner 
proposes,  There  are  granted  to  hun,  m  absolute  property,  the  six 
miles  square  of  land  which  he  solicits  for  said  water  saw-mill,  and 
that  it  may  be  effected  let  there  be  issued  to  him,  from  the  secre- 
tary's office,  a  certified  copy  of  this  petition  and  decree,  which  will 
serve  him  as  title  in  form. 

COPPINGER.'' 

On  the  21st  of  December,  1817,  George  Clarke,  the  surveyor- 
general,  gave  the  following  certificate  of  survey,  accompanied  by 
a  plat. 

"  I,  Don  George  Clarke,  captain  of  the  Northern  District  of  East 
Florida,  and  by  Uie  government  thereof  appointed  surveyor-gen- 
eral of  said  province,  do  certify  that  I  have  surveyed  and  deline 
ated  for  Santiago  Darley  a  square  of  six  miles  of  land,  equal  to 
twenty-three  thousand  and  four  acres,  on  the  west  part  of  Dunn's 
lake,  contiguous  to  the  waters  thereof,  in  its  upper  part,  which 
lands  were  granted  to  him  by  the  government  on  the  10th  of  No- 
vember of  the  present  year.  Said  tract  is  conformable  to  the  fol- 
lowing plat,  and  to  the  copy  thereof,  which  I  keep.  Northern 
District,  21st  December,  1817." 

On  the  22d  of  May,  1819,  the  grantee  filed  his  petition  to  the 
Superior  Court  of  Florida,  praying  confirmation. 

On  the  12th  of  September,  1829,  the  District  Attorney  of  the 
United  States,  Thomas  Douglas,  answered  the  above  petition,  de- 
nied generally  the  matters  and  things  stated  in  it,  of  which  he 
required  proof,  averred  that  the  grant,  if  made,  was  in  violation  of 
the  laws  of  Spain,  and  that  the  governor  had  no  power  to  make  it ; 
that  if  made  at  all,  it  was  made  after  the  24th  of  January,  1818, 
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and  antedated  ;  that  grants  for  speculation  were  contrary  to  the 
policy  of  Spain,  and  void ;  that  the  grant,  if  made,  was  upon  the 
condition  that  Darley  would  build  a  saw-mill,  which  he  had  not 
done  ;  that  the  grant  conferred  no  right  to  the  soil,  but  only  a  right 
to  cut  pine-trees  for  the  use  of  the  mill,  and  averred  that  Darley 
was  not  a  subject  of  the  king  of  Spain  at  the  date  of  the  supposed 
grant,  which  circumstance,  of  itself,  rendered  the  grant  nuU  and* 
void. 

On  the  26th  of  May,  1830,  Congress  passed  an  act,  the  fourth 
section  of  which  enacted  as  follows  :  — 

"  That  all  the  remaining  claims  which  have  been  presented  ac- 
cording to  law,  and  not  finally  acted  upon,  shall  be  aajudicated  and 
finally  settled,  upon  the  same  conditions,  restrictions,  and  limi- 
tations, in  every  respect,  as  are  prescribed  by  the  act  of  Congress 
approved  23d  May,  1828." 

On  the  4th  of  January,  1834,  the  will  of  Darley  was  admitted  to 
probate  (he  having  died  at  some  prior  time  which  the  record  does 
not  state) ,  and  letters  testamentary  were  granted  to  Charles  Law- 
ton  as  executor. 

On  the  23d  of  July,  1834,  the  claimant's  death  was  suggested, 
and  the  cause  ordered  to  proceed  in  the  name  of  Charles  Lawton, 
executor. 

On  the  29th  of  July,  1834,  Charles  Lawton  filed  a  bill  of  re- 
vivor on  behalf  of  himself  and  the  unknown  heirs  and  devisees  of 
the  deceased. 

On  the  26th  of  August,  1834,  the  Attorney  of  the  United  States 
answered  tlie  bill  of  revivor,  denying  the  right  of  Lawton  to  re- 
vive the  suit,  either  for  himself  as  executor,  or  on  behalf  of  the 
unknown  heirs  and  devisees. 

On  the  16th  of  June,  1841,  a  bill  of  revivor  was  filed  on  be- 
half of  Joseph  Lawton,  executor  of  Martha  Pollard,  the  widow  of 
Jonathan  Pollard,  late  of  England,  deceased  ;  of  James  Kershaw 
and  Hannah  Maria  Pollard,  his  wife  ;  of  Robert  Mutrie  and  Sarah 
Pollard,  his  wife ;  of  William  Pollard  and  James  Pollard,  all  of 
England,  children  of  Martha  Pollard,  and  heirs  and  legatees  of 
James  Darley,  deceased. 

On  the  lOth  of  July,  1841,  the  District  Attomejr  of  the  United 
States  filed  his  answer  in  the  nature  of  a  general  replication,  and  on 
the  17th  of  July  the  cause  came  up  for  hearing. 

On  the  13th  of  September,  1841,  the  court  pronounced  a  de- 
cree, from  which  the  following  is  an  extract. 

"  Without  recapitulating  the  other  proofs  in  the  cause,  it  is  suf- 
ficient for  the  present  to  say,  that  the  claimants  have  made  out  a 
case,  which  entitles  them  to  a  confirmation  of  the  title  of  the  land 
granted,  provided  the  identity  of  the  land  specified  in  the  grant  is 
such  as  to  warrant  a  decree  of  confirmation  ;  or,  in  other  words,  if 
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the  description  of  the  land,  as  contained  in  the  grant,  is  such  that 
tlie  land  intended  can  be  identified,  located,  and  kid  down  by 
actual  survey,  according  to  the  calls  and  manifest  intention  of  the 
grant. 

"  The  claimants  have  put  in  evidence  a  survey  of  a  tract  of  land, 
made  by  George  J.  F.  Clarke  (formerly  the  Spanish  surveyor- 
general  of  East  Florida) ,  bearing  date  the  twenty-first  day  of  De- 
cember, 1817,  and  which,  with  the  plat  accompanying  it,  purports 
to  be  a  survey  and  plat  of  the  land  in  question.  But  there  are  ob- 
jections to  this  survey  of  such  a  nature  as  to  make  it  improper  that 
an  absolute  decree  should  be  made  for  the  land  therein  described. 

*'  First,  it  does  not  follow  the  calls  of  the  grant,  even  if  they  can 
be  followed  at  all ;  the  grant  is  for  the  place  called  Dunn's  lake, 
*  on  the  river  St.  John's.'  There  is  as  yet  no  proof  that  there  is 
such  a  place  '  on  the  tiver  St.  John^s ';  but  takins  it  for  granted 
that  there  is  such  a  place,  which  may  be  found,  this  survey  does 
not  appear  to  be  at  that  place  ;  it  is  not  *  on  the  river  St.  John^s  ' 
at  all. 

•''  The  location,  it  is  true,  appears  to  be  on  the  west  side  of 
Dunn's  Lake,  and  ^  contiguous  to  the  waters  thereof  in  its  upper 
part.'  In  the  absence  of  any  proof  as  to  the  geography  oi  the 
country,  if  it  should  be  said  that  the  court  should  take  notice  of 
the  maps  of  the  surveyed  part  of  the  territory,  as  published  from 
the  land-office,  it  will  be  remarked  that  the  maps  of  the  country 
show  that  a  lake,  called  Dunn's  lake,  does  connect  itself  with  the 
St.  John's  ;  but  it  will  also  appear  that  a  square  of  six  miles, 
bounded  on  the  east  by  the  upper  end  of  the  lake,  will  not  extend 
to  the  river  St.  John's  ;  and  if  it  was  the  intention  of  the  grant  that 
the  lands  should  lie  *  upon  the  river  St.  John's,'  such  a  location 
as  is  set  forth  in  the  plat  and  survey  must  of  course  be  rejected. 

"  Whether  the  point  of  junction  between  the  lake  and  the  river 
is  *  the  place^  alluded  to  in  the  grant,  it  is  not  necessary  now  to  de- 
termine (nor  in  fact  can  that  point  be  determined  without  further 
proof)  ;  but  if  it  is  there,  clearly  the  survey  offered  is  not  a  survey 
or  plat  of  the  land  granted. 

"  Secondly.  The  survey  and  plat  are  materially  defective  in 
other  pwticiilars.  There  is  no  well-defined  corner,  or  permanent 
monument,  mark,  or  boundary,  which  is  known  and  established,  or 
which  can  be  found  as  .a  starting-point.  The  plat  shows  that  the 
first  corner  is  a  stake  in  the  swamp,  near  the  margin  of  the  lake,  but 
whereabouts  in  the  swamp,  or  how  far  from  the  head  or  the  foot  of 
the  lake,  does  not  appear  ;  and  all  the  other  corners  are  repre- 
sented to  be  stakes,  but  without  marks,  and  their  location  entirely 
undefined  ;  and  the  survey  does  not  purport  that  the  lines  were 
ever  run  or  marked  ;  and  even  if  it  was  conceded  that  stakes  were 
set  at  the  four  corners  of  a  tract  six  miles  square,  in  that  part  of 
the  country,  in  1817,  it  could  hardly  be  supposed  that  at  this  tune 
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they  would  furnish  any  aid  lo  the  person  who  should  attempt  to 
find  the  tract ;  but  the  court  cannot  disregard  the  suggestion  which 
has  been  repeatedly  made  in  these  land  cases,  with  reference  to 
Clarke's  surveys,  viz.  :  that  they  were  not  made  in  fact  upon  the 
land,  but  merely  delineated  on  paper,  particularly  where  that  sug- 
gestion is  strengthened  by  the  internal  evidence  afforded  by  the 
survey  itself.  This  plat  and  survey  bill  might  easily  have  been 
made  by  Mr.  Clarke  without  his  ever  seeing  the  land,  and  in  the 
absence  of  any  proof  to  show  that  any  one  comer,  line,  or  mark, 
or  boundary  of  this  tract  is  now  extant,  or  can  be  found,  it  would 
be  very  improper  to  confirm  this  survey. 

''  It  must  not  be  overlooked  in  the  decision  of  these  land  cases, 
that  although  the  equity  and  justice  of  the  claim,  or  the  validity  of 
the  grant  alleged,  is  of  primary  importance,  and  the  first  thing  to  be 
ascertained,  yet  the  exact  location  and  boundaries  of  the  tract  in 
question  are  equally  important,  not  only  to  the  United  States,  but 
to  the  claimant ;  and  it  was  one  of  the  principal  objects  that  the 
government  had  in  view,  in  confiding  the  adjustment  of  these  claims 
to  this  court,  by  the  act  of  1828  and  1830,  that  the  extent,  .lo- 
cation, and  boundaries  of  such  grants  as  were  found  to  be  valid 
might  be  clearly  ascertained,  and  fully  and  finally  adjusted  between 
the  claimants  and  the  government,  so  that  the  grants  found  to  be 
valid  might,  with  precision  and  accuracy,  be  severed  from  the  re- 
mainder of  the  public  domain,  and  that  the  proper  officers  of  the 
government  might  know  what  lands  belonged  to  the  United  States, 
and  what  might  and  could  safely  be  sold  by  them. 

'*  This  was  all-important  to  the  correct  operations  of  the  land- 
office,  and  of  deep  concern  to  the  claimants,  .and  by  the  act  of 
Congress  the  decree  of  this  court  is  made  final  and  conclusive  upon 
the  parties,  unless  appealed-  from.  To  make  a  decree,  therefore, 
which  merely  settles  the  right  of  the  claimant  to  a  certain  quantity 
of  land  in  a  certain  neighbourhood,  or  section  of  the  country,  with- 
out clearly  defining  the  locality,  extent,  and  boundaries  of  such 
land,  by  proper  and  known  or  permanent  landmarks  and  monu- 
ments, would  seem  to  be  a  very  incomplete  fulfilment  of  the  pro- 
visions of  the  statute,  and  to  fall  far  short  of  the  objects  of  the 
law.  The  surveys  of  these  grants  should  be  accurate,  and  defined 
by  permanent  comers,  and  the  intersection  of  the  lines  of  the  tract 
witli  the  lines  of  the  govemment  surveys  should  be  clearly  and  ac- 
curately shown  ;  or  where  this  is  not  entirely  practicable,  some  one 
or  more  of  the  comers  of  the  tract  or  grant  should  be  clearly  de- 
fined by  a  permanent  landmark  or  monument,  and  its  course  and 
distance  fi-om  some  comer  of  the  public  surveys  accurately  given,  so 
that  the  lines  of  the  tract  may  be  seen  herefrom  without  ^y 
difficulty. 

"  In  this  case,  it  may  be  that  the  survey  was  actually  made,  and 
that  fiirther  proofs  may  show,  that  the  lines  and  comers  are  now  to 
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be  found,  and  that  it  is  clearly  witliin  tlie  calls  of  the  grant ;  but  if, 
on  the  other  hand,  it  should  appear  that  no  survey  was  made,  or 
that  no  comers  or  boundaries  can  be  found,  or,  being  found,  that  they 
are  not  within  tlie  calls  of  the  grant,  then  it  is  a  proper  case  for  a 
survey  before  6nal  decree,  and  one  should  be  made  ;  provided,  upon 
proofs  to  be  made  respecting  the  region  of  country  in  which  the 
grant  is  claimed,  '  the  place '  designated  in  tlie  grant  can  be  found 
and  identified ;  but  if,  on  the  contrary,  it  should  appear  that  the 
place  mentioned  in  the  grant  cannot  be  found,  and  that  the  descrip- 
tion is  too  indefinite  for  a  survey  to  be  made,  that  the  description 
lacks  identity,  or  ascertainable  locality,  then  of  course  the  grant 
must  be  declared  void  for  want  of  identity,  and  the  claimants  take 
nothing  by  their  concession.  Forbes's  case,  15  Peters,  184,  185  ; 
Arredondo's  case,  6  Peters,  691  ;  Bucyk's  case,  15  Peters, 
223. 

"  With  a  view,  therefore,  of  enabling  the  claimants  to  produce 
further  proofs  on  these  points,  and  to  identify  and  locate  the  land 
claimed  by  actual  survey,  or  otherwise,  tlie  decree  must  be  sus- 
pended or  postponed,  and  the  cause  continued. 

J.  H.  BRONsorfi  Judge.^^ 

On  the  13th  of  November,  1841,  the  evidence  of  Mauricio 
Sanchez,  Joseph  S.  Sanchez,  ahd  John  M.  Fontane  was  filed,  in 
addition  to  that  of  Antonio  Alvarez,  all  of  which  is  as  follows  :  — 

Testimony  of  Antonio  Alvarez,  a  witness  produced,  sworn,  and 
examined  on  the  part  of  the  claimants. 

Witness  says,  I  am  keeper  of  the  public  archives  of  East  Florida  ; 
a  certificate,  with  the  name  of  Thomas  de  Aguilar  signed  to  it, 
being  shown  to  witness,  he  says,  "  this  document  was  transferred  to 
my  office  by  the  land-commissioners.  It  is  in  the  handwriting  of 
Thomas  de  Aguilar,  and  is  signed  by  him.  The  certified  copy 
here  produced  and  filed  in  this  cause  (by  me  certified)  is  a  true 
copy  of  tliis  paper.  This  certificate  of  Aguilar  came  into  my 
office  in  1829,  or  early  in  1830.  This  claim  of  Darley  was  filed 
before  the  board  of  land-commissioners,  29th  November,  1823. 
The  plat  and  survey,  it  appears,  were  filed  with  the  commissioners 
on  that  day.  I  was  in  the  secretary's  office  here  in  1817.  The 
paper  which  we  used  was  from  Havana  ;  we  usually  got  our  paper 
there  ;  never  got  American  paper  that  I  remember.  The  in- 
habitants here  were  in  the  habit  of  using  American,  or  English,  or 
Spanish  paper.  Paper  imported  from  the  United  States  was  com- 
mon in  those  days." 

Bebg  cross-examined,  witness  says,  the  paper  on  which  the 
Aguilar  certificate  is  written  is  Spanish  paper.  The  survey  is  on 
American  paper.  Clarke  did  not  do  his  business  in  the  secretary's 
office. 

Testimony  of  Mauricio  Sanchez,  Joseph  S.  Sanchez,  and  John 
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M.  Fontane,  witnesses  produced,  sworn,  and  exarabed  on  the  part 
of  the  claimants. 

Mauricio  Sanchez,  sworn,  says,  "  I  know  the  lake  called  Dunn's 
lake  ;  have  known  it  about  fourteen  years.  It  is  on  the  east  side 
of  the  St.  .John's  river,  and  about  fifty  miles  southwest  of  St.  Au- 
gustine. I  know  of  no  other  lake  of  that  name  ;  it  empties  into  the 
St.  John's.  The  lake  is  about  fifteen  miles  long,  and  about  three 
or  four  miles  wide.  I  lived  on  the  lake  with  my  uncle,  Ramon 
Sanchez,  above  six  or  eight  years.  This  is  Dunn's  lake  on  the 
St.  John's." 

Cross-examined  by  United  States  attorney. 

Witness  says,  "  From  the  river  St.  John's  you  go  about  ten  miles 
through  a  deep  creek  to  the  lake.  It  is  about  five  miles  to  Lake 
George.  The  St.  John's  river  makes  a  bend  west  of  this  lake, 
and  leaves  a  deep  strip  between  it  and  the  river  St.  John's.  This 
strip  of  land  is  sometimes  called  Cows-neck,  and  sometimes 
Dunn's  lake  neck.  There  is  a  swamp  on  the  west  side  of  the 
lake,  continuing  eight  or  nine  miles  up  from  the  mouth  of  the  out- 
let.    The  s^ots  of  hard  land,  and  some  swamps  and  sawgrass,"  ic. 

By  the  court. 

"  If  I  had  a  grant  on  Dunn's  lake,  I  think  I  should  have  it  lying 
on  Dunn's  lake.  The  strip,  or  Cows-neck,  is  from  six  to  ten 
miles  wide,  perhaps  more.  The  outlet  of  the  lake,  by  the  mean- 
ders, is  about  ten  miles  ;  in  a  straight  line,  perhaps  six  miles.  This 
outlet  is  a  narrow  creek,  very  deep,  sometimes  an  hundred  yards 
wide,  sometimes  narrower." 

Joseph  S.  Sanchez,  being  duly  sworn,  says  :  — 

"  I  have  known  Dunn's  lake  for  fifteen  years.  I  have  resided 
there,  and  know  it  well.  It  empties  into  "the  St.  John's  by  a  creek 
called  Dunn's  creek.  The  lake  is  east  of  the  St.  John's  ;  it  is 
about  five  or  six  miles  from  the  St.  John's.  The  widest  part  of 
the  strip  of  land  is  near  the  beginning  of  the  creek." 

Cross-examined  by  counsel  for  the  United  States. 

"  I  know  of  no  place  on  the  St.  John's  river  called  Dunn's  lake, 
except  this.  The  mouth  of  the  outlet  in  the  St.  John's  is  about 
seven  miles  above  Pilatka.  From  Hambly's  store  on  the  St. 
John's  it  is  about  seven  or  eight  miles  across  to  the  lake  ;  above 
there  it  is  perhaps  four  or  five.  Dunn's  creek  is  about  twenty  or 
thirty  feet  wide,  and  in  going  up  into  the  lake,  you  go  in  a  south- 
easterly direction,  about  ten  miles  by  the  meanders  of  the  creek, 
and  about  seven  miles  in  a  straight  line.  The  lake  is  about  fifteen 
miles  long,  and  about  three  miles  wide  on  an  average,  and  lies 
nearly  north  and  south.  A  swamp  extends  up  the  lake  about  half 
way  on  the  west  side.  Then  there  is  some  swamp,  some  ham- 
mock, and  some  hard  land. 

"  The  average  width  of  the  strip  of  land  lying  between  the  lake 
and  river  St.  John's  is  about  five  miles.     In  some  places,  more. 
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The  widest  part  of  the  strip  is  at  tlie  north  end  of  the  lake.  From 
the  middle  of  the  west  side  of  the  lake,  I  should  think  it  woidd  be 
about  five  and  a  half  miles  to  the  St.  John's,  and  above  that,  the 
average  width  is  about  five  miles  between  the  lake  and  river  St. 
John's. 

''  By  Dunn's  lake  on  the  river  St.  John's,  I  understand,  a  Dunn's 
lake  on  the  St.  John's.     But  I  know  nothing  about  Dunn's  lake." 

John  M.  Fontane,  being  duly  sworn,  says  :  — 

"  I  have  seen  a  survey  made  for  James  Darley,  by  Geo.  J.  F. 
Clarke.  I  received  fifty  dollars  from  Darley  for  Clarke,  for  mak- 
ing this  survey,  by  an  order  from  Clarke,  about  1820.  1  under- 
stood it  was  for  making  this  survey. 

"  There  is  a  Dunn's  lake  which  empties  into  tlie  St.  John's.  It 
is  the  only  one  that  I  know  of.     I  have  never  been  there." 

On  the  sajne  day  when  this  evidence  was  filed,  viz.  the  13th  of 
November,  1841,  the  court  passed  an  order  to  have  the  land  sur- 
veyed. Owing  to  various  impediments,  this  survey  was  not  made 
until  the  1st  of  July,  1843,  nor  returned  to  the  court  until  the  1st 
of  December,  1843.  It  was  made  by  James  M.  Gould,  the 
county  surveyor  of  St.  John's  county,  and  upon  its  presentation 
was  objected  to  by  the  connsel  for  the  United  States,  because  it 
did  not  conform  to  the  grant,  or  to  the  calls  of  the  grant.  It  was, 
however,  allowed  to  be  received  in  evidence,  subject  to  the  ob- 
jection of  the  counsel  for  the  United  States,  and  without  preju- 
dice. 

On  tlie  same,  day  when  the  survey  was  returned,  viz.  the  1st  of 
December,  1843,  the  counsel  for  the  claimants  offered  the  deposi- 
tion of  James  Peliicier,  taken  under  commission,  which  was  read  in 
evidence.  The  testimony  and  answers  of  the  witness  in  this  depo- 
sition were  objected  to  by  the  counsel  for  the  United  States  as 
being  irrelevant  and  improper,  and  the  whole  evidence  objected  to 
as  being  incompetent.  The  counsel  for  claimants  said,  that  he 
offered  the  deposition  to  show  that  there  is  such  a  tract  of  land, 
and  to  identity  and  locate  it.  The  deposition  was  received,  as 
tending  to  show  that  there  is  such  a  tract  of  land,  &c.,  but  subject 
to  the  objection  of  the  counsel  of  the  United  States,  as  to  its  rele- 
vancy and  effect. 

The  deposition  was  as  follows  :  — 

Interrogatories  to  be  propounded  to  James  Peliicier,  a  witness 
in  the  above-entitled  cause,  and  to  be  taken  before  George  R. 
Fairbanks,  Esq.,  clerk,  and  to  be  used  in  evidence  on  the  trial 
thereof. 

First.  Were  you  or  not  acquainted  with  James  Darley  in  his 
lifetime  ?  Where  did  he  reside,  previous  to  the  yev  1817,  and 
was  he  or  not*a  Spanish  subject  ? 

To  the  first  interrogatory  witness  answers  :  — 
2* 
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^'  I  was  acquainted  with  James  Darley  in  his  lifetime.  He  resided 
in  the  city  of  St.  Augustine,  previous  to  the  year  1817  ;  he  was  a 
merchant  at  that  time ;  I  believe  that  he  was  a  Spanish  subject, 
and  have  no  doubt  of  it." 

Second.  Have  you  or  not  any  knowledge  of  a  concession  of 
land  made  by  the  Spanish  government  to  the  said  James  Darley, 
on  Dunn's  lake  i 

To  the  second  interrogatory  he  replies  :  — 

'^  I  understood  from  the  said  James  Darley,  at  that  time,  that  he 
had  received  a  grant  of  land  from  the  Spanish  government,  situated 
on  Dunn's  lake.  I  think  I  so  understood  from  him  about  the  early 
part  of  1817,  or  the  early  part  of  1818, 1  am  not  sure  which.  The 
quantity  I  think  was  six  miles  square,  granted  for  a '  mill-seat,  I 
think.  It  was  a  fact  generally  known  in  the  neighbourhood  where 
I  lived,  at  Matanzas." 

Third.  Do  you  or  not  know  of  the  survey  of  a  tract  of  land  on 
Dunn's  lake,  in  favor  of  James  Darley  ?  If  you  do,  say  in  what 
year,  that  survey  was  made,  who  was  the  surveyor,  and  who  the 
chain-carriers  f  Were  you,  and  who  else  were,  present  at  this 
survey ;  and  what  was  the  number  of  acres  to  be  surveyed,  as  near 
as  you  can  recollect  f 

To  the  third  interrogatory  he  answers  :  — 

"  In  the  year  1818, 1  think  in  the  early  part,  between  the  middle 
of  March  and  the  middle  of  April  in  that  year,  I  was  employed  by 
Mr.  James  Darlejr  in  assisting  him  to  make  a  survey  of  a  tract  of 
land  clainied  by  him  on  Dunn's  lake.  RobCTt  McHardy  was  the 
surveyor  employed.  Two  black  men,  one  called  George  Bulger, 
belonging  to  Mr.  Bulger  of  St.  Augustine,  and  Peter  Survel,  a  free 
black  mulatto,  were  the  chai^i-carriers.  I  sometimes  carried  the 
compass,  and  sometimes  the  chain,  as  Mr.  McHardy  directed  me. 
Mr.  Gibson  of  Charleston,  and  Mr.  Alexander  of  Charleston,  were 
both  present  at  said  survey,  and  I  understand  are  neither  of  them 
living.  I  cannot  recollect  the  number  of  acres  to  be  surveyed  ;  I 
think  it  was  six  miles  square." 

Fourth.  State  where  the  surveyor  commenced  his  survey, 
whether  he  made  any  marks,  and  what  marks,  and  how  far  the 
survey  extended,  and  what  prevented  the  surveyor  from  extending 
his  survey  further.  State  all  the  paiticulars,  and  what  marks,  if 
any,  you  made  on  the  line. 

To  the  fourth  interrogatory  witness  answers  :  — 

*'  The  surveyor  commenced  his  survey  on  th^  edge  of  Dunn's 
lake,  at  the  south  end  of  Cowen's  old  field,  as  it  was  called  by  the 
guide,  Peter  Survel ;  we  run  the  line  from  thence,  from  three 
quarters  of  a  mile  to  a  mile  and  a  half,  west  from  the  lake,  and 
blazed  the  trees  with  one  or  two  chops  above  the  blazes  ;  these 
marks  were  made  by  me.  And  then,  on  account  of  some  misun- 
derstanding between  Mr.  Darley  and  Mr.  McHardy,  the  surveyor, 


JANUARY    TERM,    1847.  19 

The    United    States   v.    Lawton   et   al. 

the  survey  was  stopped.  The  misunderstanding  arose  from  Mr. 
Me  Hardy's  wishing  to  see  the  order  of  survey,  which  Mr.  Darley 
refused  to  exhibit  to  him,  although  he  said  he  had  it  with  him  ;  we 
then  broke  up  the  survey,  and  went  back  to  Mr.  McHardy's,  on 
the  Tomoka." 

Fifth.  Say  if  it  was  the  north,  or  south  line  that  McHardy  sur- 
veyed. 

To  the  fifth  interrogatory  witness  replies  :  — 

''  The  line  surveyed  by  Mr.  McHardy  was  intended  for  the 
north  line  of  the  tract." 

Sixth.  Were  you  or  not  with  James  M.  Gould,  esquire,  at  the 
time  he  made  a  recent  survey  of  a  tract  of  land  as  claimed  by  the 
heirs  of  Darley  ?  State  whether  or  not  you  pomted  out  the  starting- 
point  of  this  survey  ;  was  it  the  same  at  which  McHardy  com- 
menced ;  did  you  see  any  mark  there,  such  as  you  juoged  to  be 
the  same  that  was  made  by  McHardy,  or  not  f 

To  the  sixth  interrogatory  witness  replies  :  — 

"  I  was  with  James  M.  Gould,  esquire,  at  the  time  he  made  a 
recent  survey  of  a  tract  of  land  as  claimed  by  the  heirs  of  Darley. 
I  showed  Mr.  James  M.  Gould  the  same  point  at  which  we  had 
commenced  the  survey,  when  I  was  with  Mr.  McHardy.  I  saw 
and  pointed  out  to  Mr.  Gould  the  same  marks  which  1  had  made 
when  I  was  with  Messrs.  Darley  and  McHardy.  I  showed  him  a 
blazed  tree,  as  the  starting-point," 

Seventh.  Did  you  or  not  see  other  marks  f  State  all  the  par- 
ticulars. 

To  the  seventh  direct  interrogatory  witness  says  :  — 

*'  I  saw  several  blazes  about  the  woods,  but  no  other  surveyor's 
marks.  I  did  nothing  more  than  to  show  them  those  old  marks 
which  I  had  made." 

Eighth.  State  any  other  facts  within  your  recollection. 

To  the  eighth  and  last  direct  interrogatory  witness  says  :  — 

"  That  I  do  not  know  any  other  matter  or  thing  pertinent  to,  or 
relating  to,  the  subject-matter  of  these  mterrogatories." 

James  Pellicier. 

Cross-interrogatories  to  be  propounded  on  behalf  of  the  United 
States  to  James  Pellicier,  a  witness  for  the  petitioner  in  the  above- 
entitled  cause. 

First.  If  you  say  that  you  know  James  Darley,  please  state 
whether  he  is  nowilive  or  dead,  when  and  where  he  died,  and  his 
age  at  the  time  of  his  death,  and  your  age  now. 

To  the  first  cross-interrogatory  witness  replies  :  — 

"  I  know  James  Darley.  He  died  in  St.  Augustine,  in  the 
summer  of  1832.  I  do  not  know  of  his  age  at  the  time  he  died  ; 
he  must  lave  been  between  forty-five  and  fifty  years  of  age,  when 
he  died.     I  am  nearly  forty-seven  years  of  age  now." 
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Second.  -Where  was  said  James  Darley  bom  ;  was  he  not  bom 
in  Scotland,  or  in  some  other  foreign  country  ? 

To  ihe  second  cross-interrogatory  witness  answers  :  — 
"  I  have  heard  Mr.  Darley  say  that  he  was  bora  in  England ; 
have  often  heard  him  say  that  he  was  of  English  birth." 

Third.  If  you  say  that  said  James  Darley  was  a  Spanish  subject, 
state  how  you  know  that  fact ;  do  you  know  it  of  your  own  knowl- 
edge ? 

To  the  tlurd  cross-interrogatory,  witness  answers  :  — 
''  [  have  no  other  knowledge  of  James  Darley  being  a  Spanish 
subject,  than  from  having  so  understood  from  himself,  and  from  the 
fact  of  his  enjoying  liberties  and  privileges  which  only  Spanish  sub- 
jects were  permitted  by  tlie  laws  of  the  province  to  enjoy  ;  he  was 
reputed  to  be  a  Spanish  subject." 

Fourth.  If  you  answer  the  second  direct  interrogatory  in  the  af- 
firmative, please  state  how  you  obtained  such  knowledge  ;  was  it 
not  from  report  or  hearsay,  or  tlie  statements  of  said  James  Darley 
himself  ? 

To  the  fourth  cross-interrogatory,  witness  says  :  — 
"  My  answer  to  the  second  direct  interrogatory  embraces  all  my 
knowledge  on  the  subject,  and  is  as  full  as  I  can  make  it." 

Fifth.  If  you  answer  the  third  direct  interrogatory  in  the  affirm- 
ative, please  state  how  you  obtained  your  knowledge  of  said  sur- 
vey ;  was  it  from  report  or  hearsay,  or  the  statements  of  the 
said  James  Darley  himself  ?  Did  you  assist  in  making  a  survey  for 
said  James  Darley,  at  Dunn's  lake  ?  If  you  did,  state  when  and 
who  was  the  surveyor,  whether  you  know  this  of  your  own  knowl- 
edge or  from  hearsay. 

To  the  fifth  cross-interrogatory,  witness  says  :  — 
"  I  obtained  my  knowledge  of  the  survey  spoken  of,  by  having 
been  present  at,  and  assisting  in  making,  such  survey  at  Dunn's 
lake  as  before  spoken  of.  It  was  in  the  early  part  of  1818  ;  it 
might  have  been  in  the  early  part  of  1 8 1 7  ;  it  strikes  me  that  it  was 
in  the  early  part  of  1818,  Mr.  McHardy  I  know  of  my  own 
knowledge  was  the  surveyor." 

Sixth.  If  you  state  who  were  the  chain-carriers,  state  whether 
you  know  this  fact  ;  do  you  know  it  of  your  own  knowledge,  or  only 
from  hearsay,  or  the  statements  of  said  James  Darley  himself  ? 
To  the  sixth  cross-interrogatory,  witness  says  :  — 
"  I  know  who  were  the  chain-carriers  of  my  own  knowledge,  hav- 
ing been  present  at,  and  assisting  in,  the  survey." 

Seventh.  If  you  state  where  the  said  surveyor  commenced  his 
survey,  or  testify  as  to  otlier  matters  inquired  of  in  the  fourth  direct 
inierrogatory,  please  state  how  you  know  that  fact ;  were  you  pres- 
ent at  the  making  of  the  said  survey  } 

To  the  seventh  cross-interrogatory,  witness  answers  :  — 

"  I  was  present  at  the  making  of  said  survey,  and  know  where  the 
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survey  commenced  from  my  own  knowledge  ;  the  other  portions  of 
the  fourth  direct  interrogatory  are  fully  answered  in  the  answer  to 
that  interrogatory. 

Eighth.  How  old  were  you  at  the  time  when  you  say  the  said 
survey  was  made  ?  was  said  James  Darley  present  at  the  making 
thereof  ?•  who  was  present  ?  State  the  names  (and  age  as  near  as 
you  can  recollect)  of  all  the  persons  who  were  present. 
To  the  eighth  cross-interrogatory,  witness  says  :  — 
"  I  was  about  the  age  of  twenty-one  years  when  that  survey  was 
made ;  the  said  James  Darley  was  present  at  the  making  of  said 
survey,  and  also  a  Mr.  Gibson,  and  a  Mr.  Alexander  of  Charles- 
ton, and  the  two  chain-carriers,  and  myself,  and  Mr.  McHardy, 
made  up  our  party.  Messrs.  Gibson  and  Alexander  took  no  part 
in  the  survey  ;  Mr.  Gibson  was  about  twenty-five  years  of  age ; 
Mr.  Alexander  must  have  been  full  fifty  years  of  age,  or  upwards  ; 
George  Bulger  must  have  been  about  forty  years  of  age,  and  Peter 
Survel,  the  other  chain-carrier,  must  have  been  about  thirty  years 
of  age  ;  Mr.  McHardy  was  about  forty  years  of  age,  and  Mr.  Dar- 
ley, from  thirty  to  thirty-five  years  of  age,  at  that  time." 

Ninth.  If  you  answer  the  sixth  direct  interrogatory  in  the  aflSrma- 
tive,  please  state  what  marks  you  pointed  out  to  the  said  James 
Gould,  Esq.,  and  hbw  you  "judged  any  of  said  marks  to  be  the 
same  that  were  made  by  tlie  said  McHardy." 

To  the  ninth  cross-interrogatory,  witness  answers  :  — 
I  pointed  out  to  Mr.  James  M.  Gould  the  blazes,  with  one  or 
two  chops  above  ;  I  think  two  chops  ;  I  know  them  to  have  been 
the  same  marks  made  by  me,  on  occasion  of  the  survey  made  by 
McHardy  ;  I  judged  them  to  be  the  same  marks,  from  havjng  made 
them  myself,  and  from  the  fact  of  no  other  surveyor  at  that  time 
using  the  same  marks,  besides  McHardy  ;  these  were  the  marks 
always  made  by  McHardy  in  all  his  surveys. 

Tenth.  What  were  said  marks  ?  describe  them,  and  also  all  the 
other  marks  that  you  there  saw,  particularly  ;  were  there  any  Utters 
amongst  them  ?  If  there  were,  state  what  letters. 
To  the  tenth  cross-interrogatory,  witness  answers  :  — 
"  Said  marks  made  on  said  survey  were  such  as  I  have  just  de- 
scribed, a  blaze  with  one  or  two  chops  about  it ;  I  think  two  chops ; 
we  made  no  other  marks,  except  these  blazes  and  chops.  I  saw 
no  surveyor's  marks  other  than  these,  at  that  time  or  since  ;  I  never 
saw  any  letters  at  or  about  that  place." 

Eleventh.  Is  there  any  other  matter  or  thing  within  your  knowl- 
edge, material  or  pertinent  to  the  issue  in  this  case  ;  if  there  is, 
please  to  answer  the  same  as  fully  and  particularly  as  though  you 
were  now  thereto  specially  interrogated  ? 

To  the  eleventh  cross-jnterrogatory,  witness  answers  :  — 
"  There  is  no  other  matter  or  thing  within  my  knowledge,  material 
or  pertinent  to  the  issue  in  this  cause.  " 

James  Pellicier. 
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The  claimants  also  offered  the  evidence  of  James  M.  Gould, 
who  made  the  survey,  which  was  as  follows  :  — 

"  The  survey  made  by  me,  and  now  before  me,  is  a  correct  sur- 
vey, according  to  the  certificate  appended  thereto.  I  took  with 
me  the  maps  from  the  land-office. 

"  I  found  the  marks  of  the  government  surveys,  the  sections  and 
township  lines  ;  I  took  with  me  as  a  guide  Mr.  James  Pellicier  ; 
I  found  trees  marked,  running  nearly  the  same  as  tlie  northerly  line 
of  the  tract  leading  from  the  lake  out  in  the  woods  ;  they  were  old 
marks  ;  Mr.  Pellicier  pointed  out  to  me  a  tree  with  old  marks,  and 
stated  that  within  a  hundred  yards  of  that  tree  was  the  line  of  the 
grant,  that  is,  the  beginning  corner  ;  could  not  tell  whether  the  marks 
on  that  tree  were  surveyor's  marks  or  not ;  Pellicier  represented  it 
as  a  starting-point,  or  as  a  tree  which  he  recalled  to  mind  as  indi- 
cating about  where  the  starting-point  was.  He  did  not  state  to  me 
that  it  began  at  a  stake  ;  he  did  not  positively  point  out  any  tree  as 
the  starting-point ;  he  said  the  tract  was  south  of  tliat  tree.  I  then 
sought  for  a  line,  and  found  the  line  spoken  of;  I  did  not  find  the 
line  running  from  that  tree,  I  found  the  line  I  suppose  about  a  him- 
dred  yards  south  from  that  tree  ;  the  marked  line  of  trees  continued 
for  half  a  mile  from  the  lake,  until  we  came  to  a  pond  ;  I  found  no 
old  marks  beyond  and  westwardly  of  the  pond  ;  my  line  varies  a 
little  from  that  line  ;  it  varies,  however,  several  degrees  ;  that  old 
line  was  recognized  by  Mr.  Pellicier  as  the  line  he  had  assisted  in 
running  ;  he  stated  that  they  were  marked  with  a  blaze  and  two 
chops,  and  I  found  trees  marked  with  a  blaze  and  two  chops,  which 
were  old  marks  ;  I  did  not  look  for  any  other  trees  marked,  after  I 
had  found  the  old  line  ;  I  saw  no  other  old  marked  trees  ;  they 
varied  a  little  from  the  line  I  run  ;  it  bore  a  little  more  northerly 
than  mine  ;  I  ran  the  line  I  did,  because  it  was  the  course  called 
for  by  Geo.  J.  F.  Clarke's  survey  ;  the  line  varied  northerly  per- 
haps ten  degrees  ;  I  ran  as  I  did,  moreover,  because  the  order  of 
court  directed  me  as  nearly  as  possible  to  conform  to  Clarke's 
survey." 

On  the  28th  of  June,  1844,  the  court  pronounced  an  opinion  and 
decree,  from  which  the  following  is  an  extract. 

"  It  cannot  be  overlooked,  in  examining  the  papers  thus  far,  that 
the  evident  intention  of  the  Spanish  governor  was,  that  a  saw-mill 
should  be  erected  on  the  lands  thus  granted,  and  that  that  was  the 
sole  and  only  consideration  for  the  grant ;  and  it  is  singular  tliat  tlie 
governor  did  not,  as  in  all  other  cases  of  mill  grants,  make  the 
building  of  a  mill  a  condition  precedent  to  the  giving  of  an  absolute 
title  ;  for  I  believe  there  is  no  other  case  of  a  mill  grant,  by  the 
governor  of  East  Florida,  where  the  absolute  title  was  not  made  to 
depend  upon  the  buildmg  of  the  mill,  unless  other  considerations 
entered  into  the  grant ;  but  it  seems  that  for  some  reasons  best 
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known  to  himself,  Governor  Coppinger  departed  from  the  usual 
form,  and  dispensed  with  the  usual  conditions,  inserted  in  such 
grants,  and  gave  the  land  in  *  absoluit  property '  to  the  petitioner, 
trusting  to  his  good  faith  to  build  the  mill,  which  the  governor  him- 
self sets  forth  as  the  sole  consideration  of  the  grant.  If,  therefore, 
the  governor  was  willing  to  take  that  matter  upon  trust,  and  to 
make  the  grant  absolute,  and  without  condition,  as  it  seems  he  did 
do,  it  is  not  within  the  province  of  this  court  to  say  that  the  grant 
is  void,  because  the  condition  was  not  complied  with,  or  the  con- 
sideration for  which  it  was  made  was  not  in  fact  rendered. 

"  According  to  the  principles  which  have  heretofore  governed  this 
court  in  the  adjudication  of  these  land  cases,  the  proofs  seem  to  be 
sufficient  to  warrant  a  confirmation  of  the  grant,  and  upon  the  testi- 
mony exhibited  I  consider  the  claimants  entitled  to  a  decree  of  con- 
firmation ;  and  after  a  careful  examination  of  the  recent  survev, 
made  by  James  M.  Gould,  and  the  testimony  connected  therewiin, 
I  think  that  the  location  and  boundaries  of  the  tract,  as  defined  in 
that  survey,  are  according  to  the  calls  of  the  grant ;  and  all  things 
considered,  it  is,  perhaps,  as  fair  and  proper  a  location  as  can  well 
be  made. 

''  It  is  manifest  that  Clarke's  survey  or  location,  or  that  which  was 

Eretended  to  have  been  made  by  him  (and  of  which  a  plat  has 
een  given  in  evidence)-,  could  not  be  found,  and  I  presume  for  the 
obvious  reason  that  no  survey  was  in  fact  ever  made  by  him.  The 
recent  survey,  therefore,  could  not  follow  his  old  survey,  but  the 
courses  of  the  different  Unes  of  the  tract,  adopted  by  the  surveyor 
recently,  are  the  [same]  as  Clarke's  ;  and  on  an  inspection  of  the 
jnap  of  the  adjacent  country,  I  think  that  the  location  and  survey, 
as  made  by  Gould,  not  only  follows  the  calls  of  the  grant  in  all  es- 
sential particulars,  but  corresponds,  so  far  as  it  can,  with  Clarke's 
pretended  survey. 

"  The  grant  is  therefore  confirmed,  according  to  the  recent  sur- 
vey of  Gould,  and  a  decree  will  be  entered  accordingly. 

"  June  28/A,  1844.  J.  H.  Bronson,  Jtxrfgrc." 

From  this  decree  the  United  States  appealed. 

The  cause  was  ai^ed  at  the  preceding  term  by  Mr.  Mason 

i^then  Attomey-GenenJ),  for  the  United  States,  and  by  Mr.  Yulee, 
or  the  appellee,  and  held  over  to  the  present  term  under  a  curia. 

Mr.  Mason,  for  the  United  States,  made  four  points. 

1.  That  the  petition  should  have  been  dismissed,  because,  from 
the  neglect  or  delay  of  the  claimant,  it  was  not  prosecuted  to  a  final 
decision  within  two  years. 

2.  Because  there  is  no  proof  m  the  record  that  the  plaintiffs  are 
the  devisees  of  Darley,  the  original  claimant. 
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3.  Because  the  claimant  never  complied  with  the  condition  on 
wWch  the  concession  was  made,  and  the  United  States  is  not 
bound,  by  the  laws  of  nations,  the  treaty  with  Spain,  or  our  own 
laws,  to  recognize  and  confirm  such  an  inchoate  claim,  without  a 
performance  of  the  condition  upon  which  the  grant  was  made. 

4.  If  this  obligation  exists,  the  calls  of  the  grant  are  so  indefinite 
and  uncertam,  that  a  location  cannot  be  made  agreeably  to  such  calls. 

(All  this  argument  is  omitted  except  that  upon  me  fourth  point, 
as  the  decision  of  the  court  rested  enturely  upon  that) 

IV.  But  if  the  United  States  were  bound  to  recognize  and  con- 
firm the  claim  without  the  performance  of  the  condition,  and  with- 
out any  consideration^  the  question  recurs.  Are  the  calls  of  the  grant 
so  definite  and  certain  that  a  location  can  be  made  under  it  agreea- 
bly to  such  calls  ?     If  they  are  not,  the  claim  must  be  rejected. 

The  grant  or  concession  b  for  the  six  miles  square  of  land  which 
the  petitioner  had  solicited.  Darley,  in  his  petition,  asked  for  **  six 
miles  square  of  land  at  the  place  called  Dunn's  lake,  upon  the  St. 
John's  river." 

There  is  no  such  place  as  Dunn's  lake  upon  the  St.  John's 
river.  The  land  claimed  was  not  surveyed  before  the  transfer  of 
the  province  to  the  United  States. 

The  survey  of  G.  J.  F.  Clarke  purports  to  have  been  made  on 
the  21st  of  December,  1817  ;  but  it  does  not  follow  the  calls  of  the 
concession,  and  is  evidently  what  is  called  an  office  survey,  and  not 
an  actual  survey  ;  and  so  the  court  decided. 

The  one  commenced  by  McHardy  was  not  completed,  and  for  a 
reason  which  throws  much  suspicion  over  that  transaction  ;  viz.  be- 
cause Darley,  the  grantee,  would  not  show  to  McHardy,  the  sur- 
veyor, the  order  of  the  governor  for  making  the  survey,  although  he 
said  that  he  had  it.     See  Pellicier's  testimony. 

McHardy  was  a  private  surveyor,  and  had  no  right  to  survey 
public  lands  without  a  special  order.  And  the  refusal  of  Darley  to 
show  Jiim  such  an  order  leads  to  the  presumption,  either  that  he  had 
none,  or  that  Darley  had  taken  Mr.  McHardy  to  the  wrong  place. 
This  proceeding,  therefore,  so  far  firom  aiding  Gould's  late  loca- 
tion, makes  strongly  against  it. 

Dunn's  lake  is  fifteen  miles  long  and  three  or  four  wide.  It  has, 
therefore,  at  least  thirty-six  miles  of  border.  It  is  not  on  the  St. 
John's  river,  but  from  seven  to  ten  miles  distant  from  it. 

On  which  side  should  this  land  be  located,  —  east,  west,  north,  or 
south  ?     The  concession  does  not  show. 

The  settled  doctrine  in  respect  to  these  Florida  grants  is,  that 
grants  for  lands,  embracing  a  wide  extent  of  country,  or  within  a 
large  area  of  natural  or  artificial  boundaries,  and  which  lands  were 
not  surveyed  before  the  .24th  January,  1818,  and  are  without  such 
designations  as  will  give  a  place  of  beginning  for  a  survey,  are  not 
lands  withdrawn  firom  the  mass  of  vacant  lands  ceded  to  the  United 
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States  in  the  Floridas,  and  are  void  as  well  on  that  account  as  for 
being  so  uncertain  that  locality  cannot  be  given  to  them. 

This  doctrine  was  held  in  Buyck's  case,  15  Peters,  215,  which 
was  for  a  grant  of  lands  "  at  Musquito,"  south  and  north  of  said 
place.     Also,  in  O'Hara's  case,  15  Peters,  275. 

And,  again,  in  Delespine's  case,  15  Peters,  319.  And  also  in 
Forbes 's  case,  15  Peters,  182,  "  whicK  was  for  a  grant  of  land  in 
the  district  or  bank  of  the  river  Nassau." 

And,  again,  in  the  case  of  the  United  States  v.  Miranda,  16 
Peters,  159,  160,  and  161,  where  all  these  cases  are  cited  and 
affirmed. 

It  is  believed,  therefore,  that  this  grant  is  void,  for  the  reasons 
above  stated. 

It  was  not  made  in  such  a  way  as  to  distmguish  it  from  things  of 
a  like  kind  ;  nor  has  the  identity  of  the  grant  been  shown  by  extra- 
neous evidence.  O'Hara  and  others  v,  the  United  States,  15 
Peters,  283. 

Mr,  YuUe^  for  the  appellees.  (All  of  his  argument  is  also 
omitted,  except  upon  the  4th  point  made  by  the  Attorney-General.) 

2.  It  is  next  objected  by  the.  Attorney-General,  that  the  grant 
must  be  rejected  for  indefiniteness  in  its  location. 

It  is  not  half  as  indefinite  as  many  of  the  cases  of  Florida  grants 
confirmed  by  this  court.  But  the  fact  that  it  was  located  prior  to 
the  24th  January,  1818,  by  Clarke,  a  public  officer,  whose  province 
it  was  to  make  location  of  grants,  gives  it  certainty  and  definiteness 
of  locality,  if  even  the  terms  of  the  grant  were  in  themselves  in- 
definite. 

The  survey  adopted  by  the  court  below  is  stated  by  the  court  to 
conform  "  to  the  calls  of  the  grant  ia  all  essential  particulars  "  ;  and 
Gould,  the  surveyor,  states  that,  as  directed  by  the  court,  he  made 
the  survey  *'  to  conform,  as  nearly  as  possible,  to  Clarke's  survey." 

The  testimony  of  Joseph  S.  Sanchez,  at  the  time  Umted 
States  marshal  of  East  Florida,  and  that  of  Mauricio  Sanchez, 
together  with  an  inspection  of  the  map,  will  show  that  there  is 
no  difficulty  in  makmg  the  location  under  the  grant.  Dunn's 
lake  is  a  sort  of  adjunct  of  the  St.  John's  river,  between  which  lake 
and  the  river  there  lies  a  strip  of  land  of  an  average  width  of  about 
five  miles,  being  in  some  places  six,  in  others  more  or  less.  A  loca- 
tion on  this  strip  would  be  strictly  and  literally  as  described  in  the 
grant,  "  at  the  place  called  Dunn's  lake,  on  the  river  St.  John's." 

The  Attorney-General  erroneously  states  Sanchez's  testimony, 
in  fixing  the  lake  at  from  seven  to  ten  miles'  distance  from  the  river. 
One  of  the  Sanchez  says  it  is  from  six  to  ten,  the  other  (the  best 
informed)  says,  "  the  average  width  of  the  strip  of  land  lying  be- 
tween the  lake  and  the  river  St.  John's  is  about  five  miles,"  and 
the  survey  of  Gould  shows  that  the  plat  extends  from  the  river  on 
one  line  to  the  lake  on  the  opposite. 

VOL.  v.  3 
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It  is  mmecessaiy  to  refer  to  the  authorities  cited  by  the  Attorney- 
General.  The  local  court,  familiar  with  the  localities,  decides  that 
the  survey  is  conformable  with  the  calls  of  the  grant ;  the  surveyor 
of  the  county  so  also  declares  ;  the  inspection  of  the  map  will 
confirm  their  judgment ;  and  no  person  familiar  with  the  topography 
of  the  vicinage  wUl  doubt  for  a  moment  that  the  grant  is  capable  of 
ready  location. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

We  are  called  on  to  ascertain  the  correctness  of  an  opinion  and 
decree  pronounced  by  the  Superior  Court  of  East  Florida,  by  which 
there  was  confirmed  to  certain  claimants,  through  James  Darley,  a 
tract  of  land  containing  23,040  acres.  The  only  question  proposed 
to  be  examined  regards  a  location  of  the  land  by  the  decree.  Darley 
solicited  the  governor  of  East  Florida,  in  1817,  to  grant  to  him  in 
absolute  property  six  miles  square  of  land,  "  at  the  place  called 
Dunn's  lake,  upon  the  river  St.  John's  "  ;  and  the  grant  was  made 
as  solicited.  This  is  the  entire  description.  The  river  St.  John's 
is  one  of  the  principal  waters  of  East  Florida,  and  a  principal  object 
in  its  geography,  and  may  therefore  be  judicially  noticed,  as  mmor 
objects  have  been,  in  our  decisions  affecting  Spanish  claims  in  the 
same  section  of  country.  The  river  is  of  considerable  length,  and 
runs  through  several  lakes  ;  there  is  no  place  on  the  river,  however, 
known  as  Dunn's  lake,  so  far  as  we  are  informed,  by  the  proofs  or 
otherwise  ;  but  there  is  a  considerable  lake,  well  Imown  as  "  Dunn's 
lake,"  lying  near  the  St.  John's  ;  it  is  proved  to  lie  east  of  the 
river,  nearly  parallel  with  it,  and  about  five  miles  from  the  river  on 
an  average.  The  lake  is  about  fifteen  miles  long,  and  three  or  four 
miles  wide.  From  the  description  of  the  land  solicited,  it  is  difficidt 
to  say  whether  the  petitioner  asked  to  have  it  laid  off  on  the  river 
or  on  the  lake;  but  the  purpose  for  which  the  grant  was  made  de- 
cides the  ambiguity  of  expression.  The  object  was  the  erection  of 
machinery  for  the  sawing  of  lumber,  and  the  advancement  of  com- 
merce in  the  province,  from  tlie  article  of  lumber  ;  and  therefore 
the  land  was  solicited  to  be  laid  off  on  the  river,  for  the  purpose  of 
establishing  machinery,  to  be  propelled  by  water  power.  Giving 
the  most  favorable  intendment  to  the  locality  described  in  the  peti- 
tion and  grant,  still  we  can  only  say,  that  the  grant  was  for  land  on 
the  river,  opposite  to  the  lake  ;  and  by  further  indulgbg  a  favorable 
construction,  so  as  to  limit  the  territory  referred  to  within  narrower 
bounds,  hold  that  the  survey  should  be  made  on  that  sWe  of  the 
river  next  the  lake,  and  between  the  lake  and  the  river.  This  was 
obviously  the  view  taken  of  the  matter  by  the  experienced  judge  of 
the  Superior  Court,  and  in  which  we  concur. 

The  St.  John's  river  in  its  general  course  of  northeast  makes  a 
large  bend  to  the  west,  opposite  to  the  upper  end  of  the  lake,  and 
there  passes  through  Lake  St.  George,  and  by  its  meanders  lies  op- 
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posite  to  each  end  and  one  side  of  Dunn's  lake.     A  copy  of  the 

1)Iat  filed  in  the  land-ofSce,  representing  tiie  township  surveys  of  that 
ocality,  is  in  the  record  as  evidence,  from  which  these  facts  appear  ; 
and  also,  that  the  St.  John's  lies  opposite  Dunn's  lake,  by  its  various 
bends,  for  a  distance  of  some  thirty  miles.  This  is  the  base  line, 
on  which  the  survey  might  front.  Then,  again,  by  the  Spanish  ordi- 
nances existing  in  Florida  and  governing  such  surveys,  the  front  on 
the  river  coidd  net  exceed  one-third  of  the  longitudinal  extension 
back ;  nor  does  the  description  of  "  six  miles  square"  dlter  tlie  rule 
prescribed  by  the  general  law.  Sibbald's  case,  10  Peters,  313  ; 
United  States  if.  Hanson,  1 6  Peters,  201 .  Governed  by  these  rules, 
and  with  this  extent  of  territory  before  it,  the  Superior  Court  was 
called  on  to  identify  the  land  granted,  and  render  a  decree.  The  diffi- 
culty lay  in- finding  a  point  at  which  to  conmience  the  survey  :  from 
the  face  of  the  grant  this  could  not  be  done,  and  therefore  the  court 
sou^t  aid  from  the  following  additional  circimistances.  In  Decem- 
ber, 1817,  Geo.  Clarke,  the  surveyor-general  of  the  province,  filed 
a  plat  and  certificate  of  survey  in  his  office,  purporting  to  have  been 
made  of  this  grant ;  but  no  proof  was  ofiTercd  to  show  that  any  such 
survey  had  ever  been  made  by  Clarke  on  tlie  groimd,  and  the  Supe- 
rior Court  expressed  its  apprehensions  that  the  survey  was  fictitious, 
as  appears  by  the  opinion  found  in  the  record  ;  yet,  as  it  might  turn 
out  otherwise  on  search  being  made  on  the  ground,  and  as  &e  sur- 
vey might  reasonably  conform  to  the  calls  of  the  concession,  should 
landmarks  be  found,  a  search  and  resurvey  was  ordered,  and  one 
was  made  and  returned  to  the  court  by  Goidd,  corresponding  as 
near  as  might  be,  in  the  judgment  of  the  surveyor,  to  the  lines  laid 
down  on  Clarke's  plat,  at  die  upper  end  of  Dunn's  lake.  But  no 
line-marks  were  found  that  had  been  made  by  Clarke,  and  his  plat 
and  certificate  proved  to  be  merely  fictitious  ;  his  work  not  extend- 
ing beyond  what  he  had  done  on  paper.  As  no  aid  could  be  de- 
rived from  this  source  to  direct  the  surveyor,  Gould,  when  in  the 
field,  he  resorted  to  another  ;  it  was  this.  In  the  spring  of  1818, 
Darley  had  employed  Mc Hardy,  a  private  surveyor,  to  lay  off  the 
six  miles  square  of  land,  with  the  aid  of  Darley,  and  where  he  was 
present.  They  commenced  at  the  head  of  Dunn's  lake,  and  run  and 
marked  a  line  about  a  mile,  and  then  disagreed  as  to  the  propriety 
of  making  the  survey  as  proposed  by  Darley,  for  what  particular 
reason  does  not  appear.  Tins  was  all  that  was  ever  done  in  the 
field  previous  to  the  time  Gould  went  on  the  ground,  in  July,  1843. 
Gould  took  with  him  Pellicier,  who  assisted  McHardy  m  marking 
the  line  in  1818,  for  the  distance  of  the  mile  above  spoken  of ;  and 
finding  the  marks  at  that  point,  Gould  commenced  the  survey  on 
which  the  decree  b  founded,  and  laid  off  the  grant  in  a  square  form 
of  six  miles  to  each  side,  fronting  on  Dunn's  lake,  and  extending  to 
St.  George's  lake,  through  which  tlie  river  St.  John's  passes.  The 
survey  has  lio  connection  with  the  St.  John's  river,  further  than  that 
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at  its  southwest  corner  it  reaches,  to  the  extent  of  about  one  mile, 
the  margin  of  Lake  St.  George. 

In  the  first  place,  we  are  of  opinion,  that  tlie  fictitious  plat  and 
certificate  of  Clarke  can  have  no  influence  in  fixing  the  identity  of 
the  land  granted  ;  nor,  secondly,  can  any  consideration  be  ac- 
corded to  the  Ime-marks  made  by  McHardy  in  1818  ;  and,  there- 
fore, we  are  compelled  to  resort  to  the  face  of  the  concession  for  a 
description  that  will  identify  the  kind  granted.  And  here,  some 
legal  principles  interpose  themselves  for  our  government ;  the  first 
of  which  is,  that  the  powers  of  the  United  States  courts  are  con- 
ferred by  acts  of  Congress,  and  cannot  extend  beyoad  the  powers 
conferred.  Previous  to  the  passing  of  the  act  of  May  26,  1824, 
conferring  the  jurisdiction  on  the  courts  to  adjudge  incipient  tides, 
such  as  the  present  is,  the  political  power  could  alone  finally  pass 
on  them,  and  Congress  uniformly  did  so.  By  that  act  die  courts 
were  invested  with  the  jurisdiction  that  Congress  had  previously  ex- 
ercised ;  but  to  an  extent  considerably  limited.  The  governing 
rules  of  adjudication,  as  prescribed,  are  found  in  the  second  sec- 
tion of  that  act ;  first,  —  "The  courts  shall  have  full  power  and 
authority  to  hear  and  determine  all  questions  in  said  cause  reladve 
to  the  tide  of  the  claimant.  Second,  the  extent,  locality^  and  boun- 
daries of  the  said  claim,"  &c.  And  by  the  sixth  section,  on  a  de- 
cree being  had,  and  a  copy  thereof  being  served  on  the  surveyor- 
general  of  the  district,  he  shall  survey  the  land  decreed,  for  which 
a  patent  shall  be  issued  by  the  President  to  the  claimant.  The 
"  locality,  extent,  and  boundaries,"  the  court  must  find,  before  it 
can  make  an  effective  decree  ;  and  if  these  cannot  be  found,  no  de- 
cree can  be  made  for  any  specific  piece  or  parcel  of  land.  The 
Superior  Court  had  no  power  to  grant  land  ;  nor  had  it  any  power 
to  decree  an  equivalent  for  land  tliat  could  not  be  identified  ;  so 
this  court  has  at  various  times  held  ;  as  in  the  cases  of  Forbes  (15 
Peters,  184),  of  Buyck  {ibid.  223),  and  in  several  other  cases. 

The  court,  not  being  enabled,  in  this  instance,  to  derive  any  as- 
sistance from  public  acts,  beyond  the  face  of  the  grant,  nor  author- 
ized to  grant  an  equivalent,  has  presented  to  it  a  territory  some 
thirty  miles  long,  on  the  margin  of  the  river  St.  John's,  at  any  one 
pomt  in  which  distance  the  survey  might  be  commenced  with 
equal  propriety  that  it  might  be  at  any  other  point ;  it  follows,  that 
the  description,  when  applied  to  the  facts,  is  too  vague  and  indefinite 
for  any  survey  to  be  made,  and  that,  therefore,  the  claimants  can 
take  nothing  under  the  concession  ;  and  that  it  is  our  duty  to  order 
the  decree  of  the  Superior  Court  of  East  Florida  to  be  reversed, 
and  the  petition  to  be  dismissed. 

We  would  remark,  m  addition,  that  this  concession  in  its  leading 
features  cannot  be  distinguished  fi-om  various  others  that  have  here- 
tofore been  brought  before  this  court  for  adjudication,  where  no 
specific  land  was  granted,  or  intended  to  be  granted  ;  but  it  was  left 
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to  the  petitioner  to  have  a  survey  made  of  the  land  in  the  district 
referred  to  by  the  concession,  by  the  surveyor-general  of  the  prov- 
ince, in  due  form,  on  the  ground,  and  to  cause  the  plat  and  certifi- 
cate of  such  survey  to  be  recorded,  by  the  surveyor-general,  by 
which  additional  public  act  the  land  granted  was  severed  from  the 
king's  domain,  but  remamed  part  of  it  until  the  survey  was  made  and 
recorded.  Until  this  was  done,  the  warrant  was  a  floatuig  warrant 
of  survey,  not  recognized  by  the  government  of  Spain  before  the 
cession,  nor  by  this  government  since,  as  conferring  an  individual 
title  to  any  specific  parcel  of  land  on  the  petitioner ;  so  this  court  in 
effect  held  in  the  case  of  Wigg'ms  (14  Peters,  351).-  From  the 
time  that  such  claims  first  came  before  this  court,  they  have  not 
been  deemed  as  coming  within  the  cognizance  of  the  courts  of 
Florida,  because  the  8th  article  of  the  treaty  of  1819  did  not  em- 
brace them  ;  it  only  provided,  "  That  grants  of  land  made  by  his 
Catholic  Majesty,  or  by  his  lawfiil  authorities,  should  be  ratified  and 
confirmed  to  the  persons  in  possession  of  them,  to  the  same  extent 
that  the  same  grants  would  be  valid  if  the  territories  had  remained 
under  the  dominion  of  his  Catholic  Majesty."  Actual  manual  posses- 
sion has  never  been  required  to  give  title,  but  such  identity  must  be 
established  as  to  enable  the  courts  to  ascertain  with  reasonable  cer- 
tainty where  the  land  lies  ;  as  was  held  in  Hanson's  case  (15 
Peters)  and  others.  And  this  may  be  shown  either  from  the  face  of 
the  grant,  or  by  a  legal  survey  made  by  the  surveyor-general  in 
conformity  to  the  grant,  during  the  time  he  had  power  to  make  such 
surveys. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superior  Court  for  the  District  of  East  Florida,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  the  opinion  of 
this  court,  that  the  claimants  can  take  nothing  under  the  concession 
in  this  case  ;  whereupon,  it  is  now  here  ordered  and  decreed  by  this 
court,  that  the  decree  of  the  said  Superior  Court  in  this  case  be 
and  the  same  is  hereby  reversed  and  annulled  ;  and  that  this  cause  be 
and  the  same  is  hereby  remanded  to  the  said  Superior  Court,  with 
directions  to  dismiss  the  petition  of  the  claimants. 


The  United  States,  Plaintiffs  in  error,  ».  Gordon  D.  Boyd  and 
OTHERS,  Defendants. 

The  act  of  Congress,  passed  on  the  24th  of  April,  1820  (3  Statutes  at  Larse,  5G6>, 
which  substituted  cash  payments  in  lieu  of  credit  sales  of  the  public  lands,  made 
no  exception  in  favor  of  the  receiver.  If  he  can  purchase  at  all,  it  must  be  by 
placing  nis  own  money  with  the  other  moneys  which  he  holds  in  trust  ibr  the 
government 
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10^  f  174        '^^^  returns  of  the  receiver  to  the  Treasur^^  Department  are  not  conclusive  evi- 
*  dence  in  an  action  by  the  government  against  the  sureties  upon  the  receiver's' 

bond.    If  the  sums  of  money  stated  in  such  returns  were  not  actually  in  the 
hands  of  the  receiver,  the  sureties  are  allowed  to  show  how  the  &ct  was. 

The  sureties  cannot  be  concluded  by  a  fabricated  account  of  their  principal  with 
his  creditors ;  they  may  always  inquire  into  the  reality  and  truth  of  the  trans- 
actions existing  between  them. 

An  instruction  given  by  the  court  below,  vi2.,  that  if  the  jury  believed  that  a 
fraudulent  design  existed  on  the  part  of  the  receiver  and  an  agent  of  the  govern- 
ment, to  conceal  defalcations  existing  prior  to  the  date  of  the  bond,  then  the  bond 
was  fraudulent  and  void,  —  was  erroneous. 

The  condition  of  the  bond  was  prospective,  and  fraud  in  respect  to  past  transac- 
tions, not  within  the  condition,  could  not  render  the  instrument  void  prospec- 
tively. 

Nor  should  the  acts  and  declarations  of  the  agent  of  the  government  have  been 
allowed  to  be  given  in  evidence,  without  first  establishing  his  agency.  Secon- 
dary proof  of  the  contents  of  a  letter  of  appointment  should  not  have  been  re- 
ceived, without  first  accounting  for  the  non-production  of  the  original. 

Where  there  was  a  demurrer  to  a  rejoinder,  which  demurrer  was  sustained  by  the 
court  below,  and  the  party,  on  leave,  filed  an  amended  rejoinder,  this  court  can- 
not be  asked  to  decide  upon  the  demurrer.  The  point  was  waived  by  the  filing 
of  the  amended  rejoinder. 

If  a  judgment  for  costs  h6  nven  against  the  United  States  by  the  court  below,  it 
must  be  reversed,  as  the  United  States  are  not  liable  for  costs. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Mississippi. 
It  was  formerly  before  the  court,  and  reported  in  15  Peters,  187. 

The  following  statement  of  the  case  was  made  out  by  M^. 
Justice  Nelson,  and  prefixed  to  the  opinion  of  the  court. 

The  plaintifls  brought  an  action  of  debt  agmnst  the  defendants  in 
the  court  below,  upon  a  receiver's  bond,  in  the  district  of  Missis- 
sippi, for  defalcation  in  office,  and  in  which  the  latter  obtained  the 
verdict. 

The  declaration  was  in  the  usual  form  for  the  penalty,  to  which 
several  of  the  defendants,  after  craving  oyer,  pleaded  performance. 
The  bond  bore  date  the  15di  June,  1837,  in  the  penalty  of 
$  200,000,  and  after  reciting  that  Boyd  had  been  appointed  receiver 
for  the  term  of  four  years  from  the  27th  December,  1836,  the 
condition  was,  that  he  should  faithfully  execute  and  discharge  the 
duties  of  the  office. 

The  plaintiffs  in  their  replication  assigned  for  breach,  that  after 
the  27th  December,  1836,  and  while  he  was  receiver,  and  as  such, 
the  said  Boyd  received  divers  large  sums  of  he  public  moneys, 
amounting  to  the  sum  of  $59,622.60,  and  which  he  had  failed  and 
neglected  to  pay  over  to  the  government. 

To  this  replication  the  defendants  demurred,  and  therefore  the 
plaintiffs  put  in  an  amended  replication  ;  and  in  which  a  second 
breach  was  assigned,  alleging  that  the  said  Boyd,  after  27th  Decem- 
ber, 1836,  and  on  divers  days  and  tunes  between  that  day  and  the 
30th  day  of  December,  1837,  while  he  was  receiver  of  the  public 
moneys,  and  as  such,  received  divers  large  sums  of  the  public 
moneys,  amounting  in  the  whole  to  the  sum  of  $  59,622.60  ;  and 
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further,  that  this  sum  remamed  in  the  hands  of  the  said  Boyd,  as 
such  receiver,  on  the  SOth  September,  1837,  and  that  he  then  and 
there  wholly  failed  and  neglected  to  pay  over  the  same. 

To  this  amended  replication  the  defendants  demurred,  and  as- 
signed for  causes,  — 

1 .  That  the  breaches  set  forth  did  not  state  the  time  when  the 
said  Boyd,  as  such  receiver,  received  the  moneys  mentioned  there- 
in ;  nor  whether  the  said  sum  was  received  before  or  after  the  day 
of  the  date  of  the  bond. 

2.  That  the  said  breaches  did  not  state  that  the  said  Boyd  failed 
or  neglected  to  pay  over  the  money  received  by  him  as  such  re- 
ceiver, at  any  time  after  the  date  of  the  bond. 

The  plaintiffs  joined  a  demurrer ;  and  the  court  below  gave 
judgment  for  the  defendants.  The  cause  came  up  to  this  court  on 
a  writ  of  error,  upon  which  the  judgment  was  reversed,  and  the 
case  remanded  for  further  proceedings. 

When  the  cause  came  back  to  the  court  below,  Boyd,  after 
craving  oyer,  pleaded  separately  performance,  and  to  the  repli- 
catiod  assigning  breaches  he  rejoined,  setting  fordi  a  former  recovery 
in  assumpsit  in  bar  of  the  action  against  him,  — to  which  the  plain- 
tiffs answered,  nul  tiel  record.  This  issue  being  found  for  the  de- 
fendant, he  was  discharged  without  day. 

The  other  defendants  then  put  in  a  rejoinder  to  the  amended 
replication  of  the  plaintiffs,  and  alleged  that  the  said  Boyd  did  not, 
as  receiver,  receive  any  public  moneys  at  the  time  of  the  execution 
of  said  bond,  or  at  any  time  thereafter,  and  before  the  commence- 
ment of  the  suit;  and  that  no  public  moneys  of  the  United  States 
for  the  payment  of  which  the  defendants  were  chargeable  by  virtue 
of  their  bond  remained  in  the  hands  of  the  said  Boyd,  as  such 
receiver,  at  the  time  of  the  execution  of  the  bond,  or  at  any  time 
thereafter  and  before  the  commencement  of  the  suit,  which  the 
said  Boyd  had  failed  or  neglected  to  pay  over  to  the  government. 

To  this  rejoinder  the  plaintiffs  demurred,  and  the  defendants  joined 
in  the  demurrer.  The  court  below  gave  judgment  for  the  plamtiffs, 
but  allowed  the  defendants  to  amend,  which  was  done  accordingly; 
and  in  the  amended  rejoinder  they  aver,  that  no  public  moneys  of 
the  United  States  came  to  the  hands  of  the  said  Boyd,  as  such 
receiver,  after  the  execution  of  the  said  bond,  nor  were  there  any 
such  public  moneys  for  the  payment  of  which  the  defendants  were 
chargeable  by  virtue  of  the  said  bond,  received  by  hhn  prior  to  the 
execution  of  the  same,  remaining  in  the  hands  of  said  receiver  in  his 
official  capacity  at  the  time  of  the  execution  of  said  bond,  or  at  any 
time  thereafter,  which  had  not  been  paid  or  accounted  for  according 
to  law,  before  the  commencement  of  the  suit,  upon  which  issue  was 
taken. 

On  the  trial  the  plaintiffs  gave  in  evidence  two  treasury  transcripts, 
one  dated  Feb.  27,  1838,  adjusting  a  balance  against  Boyd,  as 
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receiver,  of  $  59,622.60,  due  to  the  government  on  the  30th  Sept., 
1837,  the  other  dated  Sept.  17,  1838,  adjusting  a  like  balance 
against  him  of  that  date. 

The  plaintiffs  also  gave  in  evidence  the  returns  of  Boyd,  as  such 
receiver,  to  tlie  treasury  department,  containing  the  account  current 
as  kept  by  him  with  the  government,  covering  a  period  from  Dec. 
31,  1836,  to  Sept.  25,  1837;  and  which  agreed  substantially  with 
the  balance  due,  as  shown  by  the  treasury  transcripts.  They  were 
made  monthly  to  the  department. 

Upon  this  the  plaintiffs  rested. 

The  defendants  then  proved,  that  no  lands  had  been  entered  or 
sold  at  the  office  of  the  registers,  at  Columbus,  or  receiver's  cer- 
tificates issued  by  the  receiver  (Boyd),  after  the  29th  of  May,  1837. 
The  last  tract  of  land  sold  was  entered  on  that  day.     This  was 

I)roved  by  the  register  and  confirmed  by  the  records  on  file  in  the 
and-office. 

It  was  further  proved,  that  while  the  sales  of  the  public  lands 
were  going  on  at  Columbus,  and  m  the  month  of  January  or  Febuary, 
1837,  Boyd  permitted  one  Pearle  to  enter  lands  to  the  amount  of 
some  $12,000  or  $15,000,  without  paying  any  money  for  the  same, 
taking  only  his  cheeks  upon  the  Planters'  Bank  in  the  vicinity,  which 
were  uniformly  dishonored  as  soon  as  presented  for  payment. 

It  furdier  appeared,  that  Boyd  himself,  while  such  receiver,  and 
before  the  execution  of  the  bond  in  question,  made  entries  in  his 
owTi  name,  and  in  the  name  of  others  for  his  benefit,  of  a  large 
quantity  of  the  public  lands  at  the  register's  office,  and  gave  the 
usual  certificates  for  that  purpose,  without  paying  for  the  same, 
except  by  simply  charging  nimself  m  his  accounts  with  the  receipt 
of  so  much  money. 

In  the  course  of  the  trial  evidence  was  given  that  a  person  by  the 
name  of  Garesche  appeared  at  Columbus,  in  May,  1837,  claiming 
to  be  an  agent  from  tlie  land-office  department  authorized  to  examine 
the  books  and  accounts  of  certain  land-offices,  of  which  that  at 
Columbus  was  one;  he  produced  a  letter  from  the  department  of  his 
appointment,  which  was  recognized  as  genuine,  and  thereupon  the 
offices  of  the  register  and  receiver  were  examined.  The  defalcation 
of  Boyd  was  discovered  by  the  agent,  who  communicated  it  to  the 
register,  but  enjoined  secrecy. 

The  counsel  for  the  plaintiffs  objected  to  the  competency  of  the 
evidence  offered  to  prove  the  agency  of  Garesche,  but  the  objection 
was  overruled,  and  the  decision  of  the  court  excepted  to. 

The  defendants  then  ofllered  Boyd,  the  receiver,  as  a  witness,  and 
with  a  view  to  remove  all  objections,  on  the  ground  of  interest, 
releases  were  executed  from  them  to  him,  discharging  him  from  all 
liability  in  case  a  judgment  should  be  rendered  against  them. 
Tiiey  also  produced  a  certificate  of  the  clerk,  stating  that  an 
amount  of  money  had  been  deposited  in  court  Hby  Cocke,  one  of  the 
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defendants,  to  cover  all  costs,  and  also  a  release  by  the  said  Cocke 
to  the  other  defendants,  dischargbg  them  from  contribution. 

The  witness  was  still  objected  to,  but  admitted ;  to  which  deci- 
sion the  counsel  for  the  plaintiffs  excepted. 

In  the  course  of  the  examination  of  this  witness,  an  objection  was 
taken  to  his  testimony  going  to  prove,  that  he  had  no  moneys  in  his 
hands  belonging  to  the  United  States  at  the  date  of  the  bond,  on 
the  ground,  it  would  be  in  contradiction  of  the  statements  contained 
in  his  official  returns  to  the  treasury  department.  X^^  objection 
was  overruled  and  the  testimony  admitted ;  to  which  decision  the 
counsel  excepted. 

The  witness  testified  that  he  had  no  money  in  his  hands,  as 
receiver,  or  otherwise,  in  court  for  the  United  States,  at  tlie  date 
of  the  bond;  and  that  he  had  so  informed  Garesche,  the  agent,  before 
the  execution  of  the  same;  and  that  after  the  execution  he  had  paid 
over  all  moneys  which  he  had  received. 

The  testimony  here  closed,  and  the  counsel  for  the  plaintiffs 
prayed  the  court  to  instruct  the  jury,  — 

1 .  That  the  oflScial  returns  oi  the  receiver  to  the  treasury  depart- 
ment were  conclusive  against  the  sureties. 

2.  That  there  was  no  suflicient  legal  evidence  before  the  jury  of 
the  agency  of  Garesche. 

*  3.  That  fraud  could  not  be  imputed  to  the  United  States. 
And  the  counsel  for  the  defendants  prayed  the  court  to  instruct 
the  jury,  — 

1.  That  if  the  jury  found  that  the  balance  claimed  by  the  United 
States  fi-om  Boyd  arose  from  his  returns,  as  receiver,  of  entries  of 
public  lands,  made  by  him  and  others,  prior  to  the  execution  of  the 
bond,  and  that  no  money  had  been  paid  for  the  same  on  such  entries 
before  or  aftef  the  execution  of  said  bond,  and  that  the  entries  had 
been  made  unlawfully  without  payment,  then  the  sureties  were  not 
liable. 

2.  That  the  facts  stated  in  the  transcripts  of  the  returns  made  by 
Boyd,  of  moneys  on  hand,  were  not  conclusive  against  the  defend- 
ants, but  might  be  explained,  contradicted,  or  disproved  by  the 
evidence. 

3.  That  if  the  jury  believed  that  the  balance  claimed  by  the 
United  States  arose  out  of  moneys  received  by  Boyd  before  the 
execution  of  the  bond,  and  that  the  same  was  not  held  by  him,  as 
receiver,  in  trust  for  the  government,  at  or  after  the  execution  of  the 
bond,  but  had  been  used,  wasted,  or  converted  by  him  to  his  own 
use,  prior  to  said  execution,  then  the  sureties  were  not  liable. 

The  court  charged  the  jury,  that  the  evidence,  on  the  part  of  the 
plaintiffs,  made  out  a  prima  facie  case;  but  that  if  they  believed,  from 
the  whole  evidence,  that  the  defalcation  of  Boyd  arose  from  the  entry 
of  lands  m  his  own  name  and  m  the  name  of  others  without  payment 
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of  money  for  the  same,  and  previous  to  the  16th  day  of  June,  1837, 
the  date  of  the  bond,  the  sureties  were  not  responsible. 

The  coiu-t  further  charged  the  jury,  that  if  they  believed,  from  the 
evidence,  that  a  fraudulent  design  existed,  on  the  part  of  Boyd  and 
Garcsche,  to  conceal  the  fact  of  Boyd's  defalcation  from  the  sureties 
until  they  should  execute  the  bond  ;  and  that  such  design  was  com- 
municated to  the  Secretary  of  the  Treasury,  and  his  answer  received 
before  the  actual  execution  of  the  bond,  that  then  the  bond  would 
be  fraudulent  qpd  void,  and  the  sureties  not  liable. 

To  the  instructions  as  given,  and  also  to  the  refusal  of  the  court 
to  give  the  constructions  as  prayed  for,  the  counsel  for  plamtiffs  ex- 
cepted.    The  jury  found  a  verdict  for  the  defendants. 

The  cause  was  argued  at  the  preceding  term  by  Mr.  Mason  (then 
Attorney-General),  for  the  United  States,  plamtiffs  in  error,  and  by 
J[Ir.  Cocke  and  Jilr.  Henderson^  for  the  defendants  in  error. 

Mr.  Mason  made  the  following  points  :  — 

I.  The  court  erred  in  admitting  testimony  objected  to, 'and  in  re- 
jecting testimony  offered  by  the  United  States  to  rebut  defendants' 
evidence. 

1.  There  was  no  legal  proof  of  Garesche's  agency,  or  of  the- 
extent  of  his  powers  to  bmd  the  United  States.  If  any  such  agency 
existed,  the  mstructions  were  of  record  in  the  treasury  department, 
could  be  made  evidence  in  the  mode  prescribed  by  law,  and  second- 
ary evidence  was  inadmissible.  To  this  genersJ  rule  of  evidence 
there  are  some  exceptions;  but.this  b  not  one,  or  within  the  principle 
of  them.  Jacob  v.  United  States,  1  Brock.  Rep.  628,  a  case  of 
exception.  Agency  is  a  contract,  and  what  constitutes  it-  is  matter 
of  law.  1  Livermore  on  Agency,  26.  In  this  casd,  the  learned 
judge  refused  to  decide  wheUier  tiiere  was  proof  of  agency,  and  yet 
admitted  secondary  evidence,  which  was  not  admissible  to  establish 
it;  certainly  not  without  notice  to  the  plamtiffs  to  produce  papers  in 
their  possession. 

As  the  acts  of  an  agent  bind  his  principal  only  when  within  the 
scope  of  his  powers,  it  is  indispensable  to  prove  the  character  and 
extent  of  his  powers  before  it  can  be  determined  whether  a  particular 
act  is  to  have  that  effect.  United  States  v.  Brig  Burdett,  9  Peters, 
682. 

2.  Boyd  was  an  incompetent  witness.  He  was  a  sworn  officer, 
and  made  his  returns  under  the  sanction  of  an  oath;  he  was  admitted 
as  a  witness  to  prove  tiiat  these  returns  were  not  true.  Public  policy 
strongly  forbids  this,  and  the  maxim  of  law,  nemo  allegans  suam  tuv' 
pitudinem  est  audiendus^  applies. 

The  case  of  United  States  v,  Leffler,  1 1  Peters,  86,  does  not  con- 
flict with  this  position.  In  that  case,  the  testimony  of  the  prmcipal 
obligor  was  not  inconsistent  with  his  official  conduct. 
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3.  But  if  Garesche's  acts  were  to  be  permitted  to  influence  the 
jury,  on  the  proof  of  agency  submitted  in  establishing  a  fraudulent 
combination,  then  the  bond  previously  executed  by  Boyd,  and  the 
defendants  as  his  sureties,  was  admissible  to  rebut  the  inference  that 
they  were  fraudulendy  induced  to  execute  the  bond  on  which  this 
suit  was  instituted.  Fraud  is  an  extrinsic  circumstance,  which,  if  it 
exists,  will  vitiate  the  act  infected;  but  all  extrinsic  circumstances 
are  admissible  to  rebut  such  an  allegation.  2  Starkie  on  Evidence, 
Tide  Frauds  586;  Estwick  v.  Caillaud,  6  Term  Rep.  426. 

II.  After  the  decisions  of  this  court  in  the  cases  of  Linn  and  the 
United  States,  16  Peters,  290,  Farrar  &  Brown  v.  United  States, 
6  Pfeters,  373,  and  the  United  States  v.  Boyd,  16  Peters,  187,  I 
do  not  feel  at  liberty  to  argue  that  the  official  accounts  of  the  re- 
ceiver are  conclusive  against  his  securities,  or  that  they  are  re- 
sponsible for  past  defalcations,  when  the  language  of  the  condition 
is  not  retrospective. 

On  the  merits,  it  is  respectfully  submitted,  that,  on  another  assign- 
ment of  breach  of  the  condition,  the  sureties  may  be  held  liable  for 
so  much  of  Boyd's  default  as  arose  from  his  certificates  for  lands 
taken  up  by  himself,  for  which  he  did  not  pay  over  the  money  when 
required  to  do  so.  There  is  no  legal  disability  in  the  receiver  to 
enter  public  lands. 

In  United  States  v.  Boyd,  16  Peters,  187,  the  court  held,  that 
''  it  matters  not  at  what  time  the  moneys  had  been  received,  if  after 
the  appointment  they  were  held  by  the  officer  in  trust  for  the  United 
States,  and  so  continued  to  be  held  at  and  after  the  date  of  the 
bond,"  the  securities  are  bound.  As  a  necessary  counterpart  of  this 
proposition,  if  he  was  so  indebted  for  lands  entered  by  himself, 
while  in  office,  and  the  United  States  chose  to  recognise  the  entry  * 
so  made,  and  required  payment  at  and  after  the  date  of  his  bond,  his 
derehction  "  was  not  cotnplete^^  until  his  refusal  to  pay,  or  his 
failure  to  receive  from  himself;  and  for  such  dereliction  his  se- 
curities were  liable.  Issuing  a  certificate  without  payment  to  him- 
self on  his  own  entry  is  official  misconduct,  but  that  is  not  such  a 
misconduct  as  to  vacate  the  sale,  unless  the  United  States  insists 
that  it  is  no  sale. 

In  this  view,  if  correct,  it  is  important  that  there  should  be  an- 
other trial  to  enable  the  government  to  make  a  new*  assignment  of 
breach,  so  as  to  present  this  inquiry. 

The  verdict  for  the  defendants  is  general.  The  court  below  re- 
fused to  instruct  the  jury  that  fraud  could  not  be  imputed  to  the 
United  States,  but  gave  the  third  instruction,  which  it  is  submitted 
was  wholly  erroneous.  The  jury  were  charged,  if  they  believed, 
from  the  evidence,  "  that  a  fraudulent  design  existed  between  Boyd 
and  Garesche  to  conceal  the  fact  of  Boyd's  defalcation  from  the 
sureties,  until  they  should  execute  the  bond,  and  that  such  design 
was  commimicated  to  the  Secretary  of  the  Treasury,  and  his  an- 
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swer  received  before  the  actual  execution  of  the  bond,  that  in  such 
case  the  bond  would  be  fraudulent  and  void,  and  the  sureties  not 
liable." 

Fraud  to  have  this  effect  is  either  matter  of  law  or  matter  of 
fact.  The  instruction  proceeds  on  the  assumption  that  the  fraud  m 
this  case  was  fraud  in  fact,  which  was  left  to  the  jury.  Assummg 
even  that  the  United  States  may  be  responsible  for  the  fraudulent 
conduct  of  its  agents  and  officers,  this  instruction  was  erroneous. 

1 .  Because  the  bond,  being  prospective  in  its  operation,  was  not 
in  law  or  in  fact  vitiated,  if  the  prior  defalcation  was  concealed  from 
the  sureties,  or  unknown  to  them. 

2.  Because  there  was  no  proof  before  the  jury  of  Garesche's 
agency,  or  of  the  scope  of  his  powers,  and  the  court  ought  not  to 
have  left  to  the  iury  to  frame  their  verdict  on  a  state  of  facts  which 
tlie  evidence  did  not  establish.  The  court  having  reftised  to  charge 
the  jury  on  the  question,  was  in  error  to  assume,  in  this  instruction, 
that  the  agency  existed  to  the  extent  of  affecting  the  United  States 
by  his  fraudulent  acts.     Hunter  t?.  United  States,  6  Peters,  173. 

3.  There  is  no  intimation  of  what  the  Secretary's  answer  was,  to 
have  the  effect  of  vitiating  the  security.  All  that  was  required  was 
that  Boyd  and  Garesche  conspired  to  conceal  the  default ;  that  such 
design  was  communicated  to  the  Secretary,  and  his  answer  re- 
ceived, no  matter  what  it  contained  ;  that  fact,  with  the  others, 
wholly  insufficient  of  themselves,  in  the  opinion  of  the  court  avoided 
the  bond.  It  is  not  conceived  possible  that  such  a  state  of  facts 
is  to  deprive  the  government  of  its  resort  against  the  sureties  for  the 
official  misconduct  of  their  principal. 

By  law  the  receiver  is  to  execute  bond,  with  approved  security. 
The  duty  of  approving  cannot  be  delegated  to  an  agent ;  and  as  no 
agency  can  exist  but  to  do  a  lawful  act,  the  ministerial  duty  of  see- 
ing the  bond  executed,  and  transmitting  it  to  the  treasury  depart- 
ment, where  it  was  by  law  to  be  approved,  could  not,  in  the  nature 
of  things,  include  power  to  vacate  the  bond  by  misconduct  of  the 
agent.  And  hence  the  importance  in  this  case  of  showing,  by 
proof,  the  scope  of  the  supposed  agent's  powers. 

Mr,  Cocke,  for  defendants. 

(After  arguing  the  point  of  the  demurrer  to  the  rejoinder,  came  to 
the  treasury  transcripts.) 

We  are  here  called  upon  to  examine  whether  these  certified 
balances  are  evidence  sufficient  to  sustain  the  action.  If  we  shall 
find  that  they  are  not,  then  the  court  cannot  legitimately  disturb  the 
verdict  of  the  jury  for  the  defendants.  To  die  pomt  of  the  admis- 
sibility of  the  transcripts  of  the  accounts  in  gross  we  cite,  that  "  the 
act  of  Congress,  in  raakmg  a  transcript  from  the  books  and  pro- 
ceedings of  die  treasury  evidence,  does  not  mean  the  statement  of 
an  account  in  gross,  but  a  statement  of  the  items  both  of  debits  and 


JANUARY  TERM,   1847.  37 

The    United    States   v.    Boyd    et   al. 

credits  as  they  were  acted  upon  by  the  accounting  officers  of  the 
department. 

United  States  v.  Jones,  8  Peters,  375. 

The  defendant  is  unquestionably  entitled  to  a  detailed  statement 
of  the  items  wliich  compose  his  account.  Ibid.  A  certified  state- 
ment of  the  balance  due  and  a  report  thereof  to  the  comptroller,  is 
not  such  a  transcript  from  the  books  and  proceedings  of  the  treasury 
as  may  be  given  in  evidence  under  the  second  section  of  the  act  of 
the  3d  IMarch,  1797.  United  States  v.  Patterson,  Gilpm's  Dist. 
C.  R.  47. 

In  lookmg  to  the  duties  and  liabilities  of  receivers  of  public 
moneys,  for  the  sale  of  public  lands  in  any  land  district  of  Missis- 
sippi, there  is,  perhaps,  no  form  in  which  public  moneys  can 
come  into  their  hands  officially,  for  the  payment  of  which  sure- 
ties are  chargeable,  except  it  be  for  moneys  received  for  the 
sale  of  public  land  sold  in  conformity  with  the  requirements  of 
law.  A  detailed  statement  of  the  items  is  then  indispensibly  neces- 
sary both  to  give  information  of  the  plaintiffs'  demand,  and  to  enable 
the  defendants  to  defend  themselves  against  any  illegal  or  unjust 
charge  ;  for  example,  if  the  item  were  for  the  sale  of  a  certain 
section  of  land  in  a  certain  township  and  range,  it  would  be  compe- 
tent for  the  defendants  to  show  that  the  land  was  not  in  the  land 
district,  had  never  been  offered  for  sale  by  the  proclamation  of 
the  President,  was  some  one  of  the  variety  of  Indian  or  other 
reservations,  and  that  the  title  had  in  no  manner  been  affected  by 
the  supposed  sale.  But  to  allow  a  certified  statement  of  a  mere 
money  balance  in  gross,  or  certified  statements  of  money  quarter- 
balances,  to  inculpate  the  defendants  would,  of  necessity,  work  ju- 
dicial oppression  and  injustice  ;  we  therefore  repeat  that  the  plam- 
tiffs  have  not  made  out  such  a  case  as  would  enable  them  to  recover,* 
and  that  the  verdict  of  the  jury  for  the  defendants  cannot  in  this 
court  be  disturbed. 

The  case  havmg  arisen  in  Mississippi  and  tried  there,  if  her  laws 
are  to  have  effect  on  tlie  subject  (but  it  is  believed  they  have  not), 
the  same  principle  there  prevails ;  thus,  in  an  action  of  indebitatus  as- 
sumpsit^ the  plaintiff  shall  file  with  his  declaration  an  account  statmg 
distinctly  the  several  items  of  his  claim  against  the  defendant,  and  in 
failure  thereof,  he  shall  not  be  entitled  to  prove  before  the  jury  any 
item  which  is  not  so  plainly  and  particularly  described  in  the  declar- 
ation as  to  give  the  defendant  fuU  notice  of  the  character  thereof. 
Howard  and  Hutcliinson's  Digest  of  the  Laws  of  Mississippi,  590, 
sec.  6. 

From  any  view  we  have  been  enabled  to  take  of  the  subject, 
whatever  may  be  the  nature  or  manner  of  the  subsequent  proceed- 
ings, the  verdict  in  this  case  cannot  be  disturbed. 

The  next  subject  that  may  engage  the  attention  of  the  court  b  an 
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authenticated  abstract  of  lands  purchased  by  Gordon  D.  Boyd  and 
others,  previous  to  his  being  appointed  receiver. 

Also  a  certified  abstract  of  lands  purchased  by  Boyd  in  his  own 
name  previous  to  his  being  appointed  receiver. 

Also  a  certified  abstract  of  lands  assigned  to  Boyd  previous  to 
his  being  appomted  receiver. 

Also  a  certified  abstract  of  lands  purchased  by  Boyd  after  he  was 
appointed  receiver. 

Also  a  certified  abstract  of  lands  purchased  by  Boyd  m  company 
with  others  after  he  was  appointed  receiver. 

And  also  a  certified  abstract  of  lands  assigned  to  Boyd  after  he 
was  appointed  receiver. 

These  several  lists  we  have  examined  with  care,  and  looked 
for  their  application  to  the  matters  in  litigation  in  this  suit  with 
anxiety  ;  and  if  they  have  the  remotest  connection  with  any  matter 
here,  on  mquhy  we  confess  we  have  not  been  able  to  discover  it. 

If,  however,  the  court  shall  perceive  their  connection  and  im- 
portance, the  judges  will  not  fail  to  make  the  proper  application  and 
determine  the  weight  to  be  given  them  in  the  evidence ;  we  acknow- 
ledge our  inability  to  do  so. 

The  remaming  balance  of  the  plaintiffs'  testimony  is  certain  certi- 
fied money  accounts  of  the  United  States  with  Gordon  D.  Boyd, 
receiver  of  public  moneys.  These  purport  to  be  the  quarterly 
statements  of  Boyd,  of  moneys  remaining  on  hand  fi"om  quarter  to 
quarter,  and  stand  obnoxious  to  the  objections  we  have  before  con- 
sidered. First,  that  they  are  not  accompanied  with  transcripts  from 
the  books  and  proceedings  of  the  treasury,  showing  the  items  which 
constitute  the  accounts  in  gross.  Second,  that  the  lands  sold  for 
which  the  balance  is  supposed  to  be  created  are  not  stated ;  and 
Third,  that  the  sureties  should  not  thereby  be  denied  all  opportunity 
of  defending  themselves,  even  by  showing  that  the  lands  were  not 
subject  to  sale,  that  the  title  thereto  yet  remained  with  the  govern- 
ment, or  to  such  person  as  they  miglit  otherwise  belong.  But  we 
will  ask  the  favor  again  to  call  the  attention  of  the  court  to  this  sub- 
ject, when  we  shall  consider  the  testimony  of  the  said  Gordon  D. 
Boyd  and  other  witnesses  for  the  defendants.  The  plaintiffs  here 
rested  their  cause.  The  defendants,  in  their  defence,  offered  the 
testimony  of  the  witnesses,  William  Dowsing,  John  Davies,  John 
D.  Montgomery,  William  B.  Winston,  Rooert  E.  Harris,  and 
the  said  Gordon  D.  Boyd. 

To  which  the  plaintiffs  objected  as  incompetent,  on  the  ground 
that  the  official  returns  or  reports  of  Boyd,  as  receiver,  coiJd  not  be 
contradicted  or  explained  by  parol  evidence  ;  and  the  plaintiffs  by 
their  attorney  thereupon  moved  the  court  to  charge  the  jury  that  the 
official  returns  of  Gordon  D.  Boyd,  made  to  the  treasury  depart- 
ment, under  the  sanction  of  his  oath  of  office,  were  conclusive  against 
his  sureties.     But  the  court  permitted  the  testimony  of  the  said  wit- 
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nesses  to  be  given  to  the  jury.  Before  we  examine  that  testimony, 
we  are  called  upon  to  determine  whether  the  matters  referred  to  in 
these  treasury  transcripts  and  abstracts  are,  in  law,  conclusive  upon 
the  defendants,  and  fix  their  liability  beyond  all  controversy,  like 
unto  a  judicial  sentence  or  other  legal  estoppel,  or  whether,  allow- 
ing ihem  to  be  free  from  the  objections  we  have  mterposed  to  their 
admissibility,  they  are  to  be  taken  as  mere  prima  facie  evidence, 
and  like  all  prima  facie  or  presumpdve  evidence  may  be  rebutted 
by  other  contradictoiy  proofs,  or  attacked  for  fraud  and  imposition. 

The  act  of  Congress  of  the  3d  of  March,  1797,  uses  this  lan- 
guage, —  ''  shall  be  admitted  as  evidence."  Its  admissibility  only  is 
provided  for  ;  but  nothing  is  said  as  to  its  effect  or  the  amount  of 
credence  to  be  given  to  it.  It  is  ex  parte  and  m  derogation  of  the 
fixed  rules  of  evidence,  and  cannot  be  extended  by  implication  to 
prohibit  sureties  from  ascertaining  the  truth,  or  freeing  themselves 
from  the  supposed  liability  of  false  reports  made  to  the  department. 

In  the  case  of  the  United  States  v,  Eckford's  Executors,  1 
Howard's  Supreme  Court  Reports,  262,  263,  the  court  say, — 
''  The  government  must  show  the  araoimt  of  the  defalcation  of  the 
collector  during  the  term  for  which  the  defendants  were  sureties,  to 
charge  them,  and  this  is  not  done  on  the  face  of  the  general  tran- 
script. It  is  necessary,  therefore,  to  have  a  restatement  of  the  ac- 
count for  this  purpose.  The  restatement  does  not  falsify  the 
general  account,  but  arranges  the  items  of  debts  and  credits,  so  as 
to  exhibit  the  transactions  of  the  collector  during  the  four  years  in 
question.  Whether  this  be  done  by  depositions  or  in  the  form  of 
the  transcript  may  not  be  material.  We  think  that  the  transcript 
or  restatement  of  the  account  as  explained  by  the  depositions  was 
competent  evidence  to  the  jury.  This  statement,  as  appears  from 
deposition  of  Tarbutt,  is  deficient  in  not  giving  all  tlie  credits  to 
which  the  collector  was  entitled,  but  as  it  relates  to  the  matter  in 
controversy  it  is  evidence.  The  jury  will  determine  what  effect  it 
shall  have  ;  the  amount  charged  -to  the  collector  at  the  commence- 
ment of  the  term  is  only  primcL  facie  evidence  against  the  sureties. 

'*  If  they  can  show,  by  circumstance  or  otherwise,  that  the  bal- 
ance charged  in  whole  or  in  part  had  been  misapplied  by  the  col- 
lector prior  to  the  new  appointment  they  are  not  liable  for  the  simi 
so  misapplied." 

It  was,  in  the  case  here  referred  to,  contended  that  the  duty  of  the 
treasury  officers  in  settling  tliese  kind  of  accounts  were  in  their 
nature  judicial  and  conclusive,  but  the  court  did  not  sustain  such 
views  ;  on  the  contrary,  regarded  them  as  prima  facie  only,  and 
subject  to  be  rebutted  by  circumstances  or  otherwise.  But  we 
contend  that  if  they  had  been  regarded  in  die  nature  of  judicial  sen- 
tences, being  merely  certified  balances  in  gross,  they  were  not  ad- 
missible in  evidence,  any  more  than  would  be  the  minute  of  a  final 
judgment  of  a  court  unsupported  by  any  writ,  pleadings,  or  proofs. 
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The  instruction,  therefore,  of  the  court  to  the  jury,  that  the  evidence 
on  the  part  of  the  plamtifls  made  out  a  prima  facie  case,  was  certain- 
ly as  strong  for  them  as  they  had  any  right  to  demand.  Taking  these 
treasury  transcripts  then  as  containing  a  prima  facie  showing  of  the 
defendants'  liability,  we  maintain  that  a  full  and  complete  defence  is 
found  for  them  on  die  following  grounds  :  — 

1st.  That  all  moneys  that  were  in  fact  received  by  Boyd,  as  re- 
ceiver, had  been  well  and  truly  paid  by  liim  into  the  treasury  be- 
fore the  commencement  of  this  suit. 

2d.  That  the  balance  claimed  by  the  United  States  arose  from 
returns  made  by  him  of  false  and  illegal  entries  of  public  lands  in  his 
own  name  and  in  the  names  of  others,  prior  to  tlie  execution  of  the 
bond,  and  that  on  such  entries  no  moneys  were  in  fact  paid  to  said 
receiver  or  in  his  hands  before  or  after  the  execution  of  the  bond  ; 
that  such  entries  were  unlawful,  were  nullities,  and  passed  no  title 
out  of  the  government. 

3d.  That  if  any  balance  of  moneys  received  by  Boyd  was  received 
bv  him  before  the  execution  of  the  bond,  that  none  such  was  held  by 
him  in  trust  for  the  government  at  or  after  the  execution  of  the  bond, 
but  had  been  used,  wasted,  or  converted  to  his  own  use  prior  to  the 
execution  of  the  said  bond,  and,  — 

4th.  That  the  fact  of  Boyd's  supposed  defalcation  existed  prior 
to  the  date  of  the  bond,  and  was  known  to  V.  M.  Garesche,  the 
agent  of  the  government,  who  was  bound  in  morals  and  in  law  to 
have  made  the  same  known  to  the  sureties,  but  who  concealed  such 
knowledge  and  enjoined  official  secrecy  in  fraud  of  the  sureties. 
That  die  said  bond  was  obtained  from  the  sureties  by  fraud  and  no 
liability  exists  against  them  on  the  bond. 

As  to  the  first  point,  it  will  be  borne  in  mind  that  the  bond  is 
prospective  both  m  its  terms  and  legal  effect,  and  that  it  is  dated  on 
the  15th  of  June,  1837.  It  will  be  seen  by  reference  to  the  testi- 
mony of  William  Dowsing,  -the  register  of  the  same  land-ofEce, 
that  the  first  entry  that  purports  to  have  been  made  before  Boyd,  as 
receiver,  was  on  the  second  day  of  December,  1836,  and  that  the 
entries  closed  on  the  29th  of  May,  1837  ;  both  of  these  periods 
were  before  the  date  of  the  bond.  According  then  to  the  opinion  of 
the  court  made  in  this  case  on  the  former  adjudication,  the  sureties 
are  not  liable,  unless  such  public  moneys  remained  on  hand  at  and 
after  the  date  of  the  bond. 

The  testimony  of  all  the  witnesses,  William  Dowsing,  John  Da- 
vies,  John  D.  Montgomery,  William  B.  Winston,  and  Robert  E. 
Harris,  conduce  to  show  that  Boyd  made  his  deposits  of  public 
moneys,  as  they  accrued,  in  the  office  of  the  Planters'  Bank,  at  Co- 
limibus,  where  he  ought  to  have  made  them.  By  reference  to  exhibit 
A.,  part  of  the  deposition  of  William  B.  Winston,  it  will  be  seen 
that  the  deposits  were  so  made  by  him,  ^nd  on  comparing  them  with 
the  statement  of  moneys  paid  by  Boyd  to  the  government,  it  is  shown 
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that  he  well  and  truly  paid  over  to  t\\e  plaintiffs  all  the  public  moneys 
actually  received  by  him,  and  that  at  or  after  the  date  of  the  bond  no 
such  moneys  remained  in  his  hands. 

The  testimony  of  these  witnesses  certainly  conduced  to  show  this, 
and  the  jury  having  foimd  the  issue  for  the  defendants,  the  court  would 
not  be  authorized  to  disturb  the  verdict.  This  is  so  without  regard 
to  the  testimony  of  Boyd,  but  if  the  testimony  of  Boyd  be  competent 
it  is  a  full  defence  to  the  defendants,  and  is  conclusive  of  the  issue  in 
behalf  of  the  defendants.  He  testi6es  that  at  the  date  of  said  bond 
he  had  no  moneys  in  his  hands,  as  receiver,  and  did  not  othenvise  hold 
any  moneys  at  that  time  for  the  United  States  or  in  trust  for  them  ; 
that  before  the  execution  of  said  bond  he  had  fully  informed  V.  M. 
Garesche,  the  agent  of  the  land-office  department,  that  he  had  no 
such  moneys  in  his  possession  ;  and  being  further  interrogated,  he 
stated  that  his  default,  as  receiver,  was  complete  and  consummated 
before  the  executioR  of  said  bond,  and  that  after  the  execution  of 
said  bond  he  did  not  receive  any  such  moneys  not  paid  over. 

If  his  testimony  be  competent,  its  weight  and 'credibility  were  alone 
for  the  province  of  the  jury  ;  they  having  believed  him,  and  having 
foimd  their  verdict  for  the  defendants,  there  is  no  rule  by  which  this 
court  on  error  would  be  authorized  to  disturb  the  verdict. 

We  entertain  no  doubt  of  the  competency  of  his  testimony.  He 
had  been  previously  prosecuted  at  the  suit  of  the  United  States  in  a 
distinct  and  separate  proceeding  for  the  identical  same  cause  of 
action,  and  the  United  States  had  obtained  a  judgment  against  him 
on  the  15th  of  June,  1838,  for  the  sum  of  $53,722.50.  These 
proceedings  he  relied  upon  as  a  bar  to  the  plaintiffs'  right  to  have 
another  judgment  against  him  for  the  same  cause  on  the  bond  ;  nul 
tiel  record  was  relied  upon  by  the  plaintiffs,  but  it  was  found  that 
there  was  such  record  ;  and  as  it  was  not  thought  regular  for  the 
p]aii\tiffs  to  have  two  operative  judgments  against  the  same  person 
for  the  same  cause  at  the  same  time,  Boyd  was  discharged  from  the 
second  action  and  had  no  further  connection  with  it.  But  he  was 
principal  in  the  bond  and  the  other  defendants  his  sureties  only. 

Before  he  was  allowed  to  testify,  the  defendants,  on  behalf  of 
whom  he  did  testify,  were  required  to  release  him,  his  heirs,  execu- 
tors, and  administrators,  from  all  claims  against  him  for  any  money 
or  other  thing  which  he  might  be  liable  to  them  or  either  of  them  by 
reason  of  any  recovery  or  judgment  that  might  be  had  against  them 
or  either  of  them,  and  also  all  costs  incurred  or  to  be  incurred  by 
reason  of  any  suit  upon  the  bond,  after  the  discharge  mentioned  ; 
by  these  releases  the  said  Boyd  was  rendered  a  competent  witness 
for  the  sureties,  who  thus  released  him,  and  was  correctly  permitted 
to  testify.  United  States  v.  Leffler,  1 1  Wheaton,  86.  But  whence, 
it  may  be  asked,  arose  his  supposed  defalcation  ?  We  answer,  by 
his  having  issued  certificates  for  land  before  the  date  of  the  bond  in 
bis  own  name  and  in  the  name  of  others  without  having  received 
4* 
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the  purchase  money  therefor.  See  the  testimony  of  William 
Dowsing,  John  Davies,  John  D.  Montgomery,  and  Robert  E. 
Harris,  in  the  printed  record.  If  this  be  so,  allow  us  here,  secondly, 
to  say  that  whatever  may  be  the  nature  of  the  liability  of  Boyd  or 
his  sureties  for  malfeasance  in  office,  for  and  on  account  of  these 
certificates,  this  proceeding  for  money  received  and  on  hand  at  and 
after  the  date  of  the  bond  cannot  he  supported.  In  this  respect 
the  jury  having  found  for  the  defendants,  this  court  would  not  be 
authorized  to  disturb  the  verdict. 

We  do  not  think  that  the  United  States  can  be  deprived  of  any 
portion  of  the  public  domain  by  such  false  certificates.  The  act 
of  Congress  of  the  24th  of  April,  1820,  changing  the  mode  of  the 
disposition  of  the  public  lands  from  the  credit  to  the  cash  system, 
provides  that  "  credit  shall  not  be  allowed  for  the  purchase  money 
on  the  sale  of  any  public  lands  which  shall  be  sold  after  the  1st  day 
of  July,  1820.  Lands  remaining  unsold  at  the  close  of  a  public 
sale  may  be  sold  at  private,  sale  by  entry  at  the  land-office  at  one 
dollar  and  twenty-five  cents  per  acre,  to  be  paid  at  the  time  of 
making  such  entry.  No  lands  which  have  reverted  or  which  shall 
revert  to  the  United  States  for  failure  in  any  manner  to  make  pay- 
ment, shall  be  subject  to  entry  at  private  sale  until  they  shall  have 
been  first  offered  to  the  highest  bidder  at  public  sale  ;  no  such  lands 
shall  be  sold  at  public  sale  for  a  less  price  than  one  dollar  and 
twenty-five  cents  per  acre,  nor  on  any  other  terms  than  that  of  cash 
payment."  Statutes  of  the  United  States  at  Large,  66,  67.  It 
would  seem  that  the  actual  payment  of  the  money  forms  a  condition 
precedent  both  in  fact  and  in  law  to  the  right  of  the  receiver,  regis- 
ter, or  other  officer  of  the  executive  government  to  part  with  any 
portion  of  the  public  lands. 

If,  indeed,  it  be  competent  for  Gordon  B.  Boyd  thus  to  appro- 
priate $59,622.60  worth  of  the  public  domain  to  himself  without 
paying  for  it,  the  task  would  not  be  difficult,  on  the  same  principle, 
for  him  thus  to  appropriate  the  balance  of  the  land  in  his  land  dis- 
trict ;  and  if  he  could  be  permitted  to  do  so,  all  other  receivers  of 
public  moneys  coiJd  do  the  same  in  their  several  land  districts,  and 
thus  the  title  of  the  whole  public  domain  could  pass  out  of  the  gov- 
ernment without  the  payment  of  a  dollar.  The  principle  or  practice 
that  shall  thus  deprive  the  United  States  of  her  public  lands  cannot 
be  sound  or  be  supported  by  this  court. 

If,  indeed,  it  be  true  that  the  supposed  defalcation  of  Boyd  arose 
before  the  date  of  the  bcHid,  and  from  his  having  issued  certificates 
for  the  public  lands  in  his  own  i^ame  and  in  the  name  of  others 
without  receiving  payment  of  the  purchase  money  therefor,  —  and 
it  is  shown  by  the  testimony  of  the  witnesses  and  the  verdict  of  the 
jury  that  such  was  the  manner  of  his  defalcation,  —  may  we  not  le- 
gitimately protest  against  the  right  of  the  executive  government  suc- 
cessfully to  call  on  the  judiciary  to  aid  them  in  violating  the  legisla- 
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lion  of  Congress  in  this  respect,  and  find  security  in  the  confidence 
that  this  court  will  never  sanction  such  a  disposition  of  any  portion 
of  the  public  domain.  But  what  should  be  the  course  of  the  land- 
office  department  on  the  matter  before  us  ?  We  think  it  is  easy  and 
natural  and  what  their  duty  enjoins,  and  about  which  they  will  have 
no  difficulty. 

By  proper  proceedings  to  ascertain  what  lands  have  thus  been 
entered,  set  aside  the  entries  and  have  the  lands  disposed  of 
as  the  act  of  Congress  provides  ;  these  entries  are  nullities,  and 
even  if  a  patent  had  issued  it  would  not  affect  the  title  of  the  United 
Stales.  For  this  we  beg  leave  to  refer  the  court  to  the  case  of 
Stoddard  and  others  v.  Chambers,  2  Howard  Supreme  Court  Re- 

Eorts  of  the  United  States,  318.  There,  it  is  said  "no  title  can 
e  valid  which  has  been  acquired  against  law.  The  patent  of  the 
defendant  having  been  for  land  reserved  from  appropriation  is  void." 

We  may  then  certainly  say  that  a  false'  certificate  made  in  viola- 
tion of  law  and  in  fraud  is  void,  and  does  not  pass  any  title  to  the 
land  out  of  the  United  States. 

3d.  The  matters  of  the  third  point  we  think  we  have  sufficiently 
considered  of  in  what  has  been  said  on  the  first  and  second. 

The  fourth  point,  that  V.  M.  Garesche  was  the  agent  of  the 
general  land-office  to  settle  with  Boyd,  as  receiver,  that  he  made 
such  settlement  prior  to  the  date  of  the  bond,  ascertained  that  the 
defalcation  had  thus  accrued,  and  fraudulently  enjoined  secrecy  on 
the  officers  and  clerks  in  fraud  of  the  defendants,  we  think  we  have 
sufficiently  shown. 

The  fact  is,  he  was  such  agent,  and  we  think  that  the  court  below 
was  bound  to*  take  notice  that  he  was  such  without  any  direct  proof. 
But  William  'Dowsing,  the  register  of  the  land-office,  says,  — 
"  Some  time  between  the  10th  and  20th  of  May,  1837,  V.  M. 
Garesche,  Esq.,  produced  to  him  the  letter  of  his  appointment  from 
the  general  land-office  department  of  the  United  States,  authorizing 
him  to  examine  certain  land  offices,  of  which  this  was  one  ;  and 
from  a  knowledge  derived  from  a  frequent  correspondence  with  the 
land-office  department,  I  knew  the  letter  of  appointment  which  he 
produced  to  be  genuine." 

John  Davies  says,  —  "  Some  time  in  the  spring  or  summer  of 
1837,  the  general  government  sent  an  agent,  named  V.  M.  Garesche, 
for  the  purpose  of  examining  into  the  condition  of  the  land  offices." 
Robert  E.  Harris  says,  that,  —  "  In  the  latter  part  of  the  spring  or 
the  first  of  the  summer  of  1837,  a  settlement  took  place  in  the  land- 
office,  between  Col.  Boyd,  and  a  man  by  the  name  of  Garesche,  as 
agent  of  the  government,  in  reference  to  such  defalcation.  He 
had  no  other  knowledge  of  the  agency  of  Garesche,  or  his  authority 
as  such,  except  that  he  was  recognized  and  regarded  by  the  register 
and  receiver  of  the  land  office  at  Columbus  as  such  agent,  and  who 
settled  with  him  as  such."     This  we  have  thought  sufficient. 
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His  appointment,  whatever  may  have  been  its  form,  was  not  in 
tlie  possession  or  control  of  the  defendants.  The  injunction  of 
official  secrecy  by  Garesche  as  to  Boyd's  defalcation,  see  the  tes- 
timony of  William  Dowsing,  and  that  of  John  Davies.  This  sup- 
pression of  the  fact  of  Boyd's  defalcation  was  a  gross  fraud  on  the 
sureties,  who  after  the  defalcation  became  sureties.  It  is  most 
probable,  that  had  the  sureties  been  informed  that  Boyd  had  be- 
come a  defaulter  to  the  government  to  that  large  amount,  they 
would  have  been  sufficiently  prudent  never  to  have  become  respon- 
sible for  him  on  the  bond.  Fraud  vitiates  all .  transactions.  It 
makes  void  a  judgment,  which  is  a  much  more  solemn  act  than 
the  issuing  of  a  patent.  2  Howard,  S.  C.  R.  318.  It  certainly 
ought  to  defeat  a  false  certificate. 

The  plaintiffs  furtlier  offered  the  copy  of  another  and  different 
bond,  which  was  objected  to  by  the  defendants  ;  and  as  it  related 
to  another,  separate,  distinct,  and  independent  matter,  the  court 
very  properly  sustained  the  objection. 

The  plaintiffs  also  objected  to  some  portions  of  the  testimony, 
on  account  of  the  manner  in  which  the  several  witnesses  gave  in 
their  testimony,  but  as  the  objections  were  trivial,  unbecoming  the 
dignity  of  the  investigation,  and  as  the  testimony  is  in  other  respects 
regarded  amply  sufficient  to  sustain  the  verdict,  we  have  not  thought 
it  necessary  to  notice  them  in  detail.  When  the  court  charged  the 
jury  that  the  plaintiffs  had  made  out  a  prima  facie  case,  the  plain- 
tiffs' attorney  substantially  obtained  all  the  charges  he  asked  for  ; 
the  court  had  already  permitted  the  treasury  transcript  to  be  given 
in  evidence  to  the  jury,  as  being  in  judgment  of  law  sufficient  to 
establish  the  plaintiffs'  right  ;  the  jury  of  necessity  regarded  them 
in  that  light.  But  the  defendants  were  allowed  to  impeach  the 
transcripts  for  illegality  and  fraud.  It  was  equally  regular  to  im- 
peach them  for  any  omission  or  mistakes,  and  thus  they  were  com- 
pelled to  yield  the  influence  of  the  rebutting  proofs. 

In  view  of  the  whole  case,  we  are  satisfied  it  will  be  seen  that 
the  said  Boyd  had  not  any  money  of  the  United  States  at  or  after 
the  execution  of  the  bond,  but  that  the  same  had  all  been  paid  into 
the  treasury. 

That  his  entire  defalcation  arose  from  his  fraudulently  and  ille- 
gally issuing  land  certificates  in  his  own  name,  and  in  the  name  of 
others,  without  being  paid  the  purchase  money,  that  they  ought  to 
be  set  aside,  and  the  land  considered  as  yet  belonging  to  the  gov- 
ernment. 

That  it  was  a  fraud  in  Garesche  to  conceal  from  the  sureties  the 
fact  of  Boyd's  defalcation,  and  that  tlie  judgment  of  the  court  be- 
low ought  not  to  be  reversed,  but  the  executive  government  left  to 
the  discharge  of  its  duty  in  setting  aside  those  illegal  entries  and 
certificates. 
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Synopsis  of  the  Jlrgument  of  John  Henderson^  for  Defendants, 

The  bill  of  exception  filed  in  this  case  is  of  that  form  which  has 
heretofore  met,  and  we  think  deservedly,  the  reprehension  of  this 
court.  It  comprises,  at  length,  all  the  testimony  on  both  sides,  and 
extends  to  161  pages,  being  all  the  record,  less  17  pages.  The 
various  parts  of  the  testimony  is  chiefly  objected  to,  with  a  general- 
ity of  exception,  which  presents  no  specific  matter  of  law  for  the 
consideration  of  this  court,  but  devolves  it  upon  this  court  to  sift  de- 
positions at  length,  to  ascertain  if  there  be  any  exceptionable  matter 
to  justify  the  general  objections  taken. 

We  should  feel  ourselves  justified,  did  we  think  our  defence  made 
it  necessary,  to  object  that  most  of  this  extended  volume  of  testi- 
mony is  not  before  this  court  on  any  sufficient  points  of  exception, 
as  to  entitle  it  to  be  reviewed  by  this  court,  under  the  common  law 
rules  of  proceeding,  as  a  court  of  error.  But,  waiving  all  such  ob- 
jections, we  shall  meet  the  plaintifls'  case,  regardless  of  this  defi- 
ciency. 

In  aggregating  the  general  objections  of  the  plaintiffs  to  the  five 
several  depositions  of  the  defendants,  that  they  were  "  incompe- 
tent "  testimony,  and  with  intimations  that  plaintiffs'  case  rested  on 
"  conclusive  "  proof,  we  can  reduce  these  objections  to  no  other 
legal  position,  than  that  the  defendants  were  estopped  from  denying 
the  plaintiffs'  case  by  any  proof  whatever.  For  surely  the  defend- 
ants' testimony  was  pertinent  to  the  issue,  and  it  is  not  objected 
that  the  deponents  were  not  competent  and  disinterested  witnesses. 
Nor  can  it  be  doubted  but  the  jury  rightly  estimated  this  testimony 
as  disproving  the  plaintiffs'  case.  Reduced,  then,  to  a  legal  ele- 
mentary principle,  the  sum  total  of  these  objections  is,  that  the  de- 
fendants were  concluded  and  estopped  in  law,  from  showing  the 
truth  against  the  fair-seeming,  but  fictitious  case  the  plaintiffs  had 
presented. 

To  this  view  of  the  case,  our  first  answer  is,  that,  if  this  position 
has  any  foundation  in  law,  then  it  was  peculiarly  a  case  in  which  the 
estoppel  shofild  have  been  pleaded.  It  was  not  an  estoppel  in  paisy 
coming  up  incidentally  as  evidence.  The  supposed  matters  of  es- 
toppel were  the  treasury  transcripts  presented  by  the  plaintiffs  as 
their  ground  of  action,  and  if  regarded  by  them  as  records  conclusive 
on  the  defendants,  they  should  have  pleaded  them  specially  in  their 
replication,  and  not  joined  the  defendants  in  an  open  and  general 
issue,  and  then  object  that  the  defendants  should  not  prove  their  issue 
as  joined.  If,  then,  it  be  a  case  of  estoppel,  it  should  have  been  so 
pleaded.  6  Mumford,  120;  2  A.  K.  Marshall,  143;  3  Dana,  103; 
2  J.  R.  382;  6  Pick.  364  ;  14  Mass.  241;  2  Blackford,  465;  2 
Penn.  492. 

But  we  say  this  is  not  an  estoppel,  because  neither  matter  of  deed 
or  of  judicial  record.     18  J.  R.  490  ;  3  Wendell,  27. 
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And  is  not  an  estoppel,  because  there  was  no  mutuality  of  obliga- 
tion between  the  parUes  to  the  matter  of  estoppel.  The  United 
States  were  not  concluded  by  Boyd's  returns,  neither  by  the  ac- 
count as  stated,  nor  the  fictitious  sales  of  the  public  lands,  thereby 
reported  to  have  been  sold.  Estoppel  must  be  mutual.  2  J.  R. 
382  ;  3  Randolph,  563. 

Boyd's  returns  were  no  stronger  evidence  than  receipts,  which 
never  work  an  estoppel.     12  Pick.  657. 

But,  so  far  from  the  plaintiffs'  proof  from  the  treasury  depart- 
ment being  "  conclusive,"  a  part,  if  not  all  of  it,  was  clearly  mad- 
missible  as  evidence  at  all. 

The  account  showing  settlement  and  balance  struck  by  the  treas- 
ury department  against  Boyd  was  no  sort  of  legal  proof.  It 
resulted  from  no  accounts  and  charges  kept  in  the  treasury  de- 
partment, and  included  no  charge  for  money  advanced  or  paid  out 
of  the  department,  but  was  only  the  result  of  certain  treasury  offi- 
cers, in  stating  Boyd's  account  from  reported  returns,  and  data 
furnished  by  himselL 

Now,  the  rule  is  settled  in  the  case  of  United  States  ».  Buford, 
and  in  other  cases,  that  in  a  suit  for  money  which  came  to  the  hands 
of  a  collecting  officer  in  pais^  and  not  received  from  the  treasury 
department,  a  treasury  statement,  in  such  case,  is  no  evidence  of 
the  debt.     3  Pet.  29  ;  6  Pet.  202  :  5  Pet.  292  ;  8  PeU  375. 

The  papers  certified  from  p.  17  to  22  of  the  record,  are  of  this 
description,  and  should  not  have  been  admitted  in  evidence  at  all. 
Gilpin's  D.  C.  R.  47. 

The  accounts  certified  from  p.  48  to  55  as  "  true  copies  of  the 
originals  on  file  in  said  department,"  are  perhaps,  by  another  pro- 
vision of  law  than  that  which  provides  for  certified  transcripts  of  ac- 
counts from  the  treasury  books,  admissible  as  secondary  proof  of 
the  facts  contained,  but  not  necessarily  of  a  debt  due,  and  certainly 
as  open  to  correction  or  disproof  as  accounts  and  receipts  ever  are, 
and  having,  in  no  sense  whatever,  any  judicial  verity.  See  cases 
cited  above. 

The  .plaintiffs'  testimony  shows,  that  the  alleged  balance  of  ac- 
count due  from  Boyd  was  not  of  money  received  after  execution 
of  defendants'  bond,  but  is  carried  forward,  as  "  an  amount  remain- 
ing on  hand  per  last  return,"  from  the  months  of  February  or  March 
preceding. 

The  facts,  then,  which  we  have  assumed  as  our  right  to  prove  are, 
that  this  reported  balance  was  a  mere  fiction  of  figures,  without  any 
reality  ;  and  that  the  fiction  was  made  to  figure  as  fact,  by  a  device, 
palpably  violative  of  the  law^s  of  the  United  States,  in  selling  the 
public  domain  on  credit,  and  charging  up  the  price  as  cash  received. 

We  have  answered,  that  it  was  our  province  to  show,  and  by 
our  proof  we  have  shown,  to  the  satisfaction  of  a  court  and  jury,  that 
the  balance  of  money  on  hand,  as  reported  by  Boyd,  since  the  exe- 
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cution  of  defendants'  bond,  was  a  fiction.  6  Pet.  373 ;  8  Pet. 
399. 

We  have  shown  by  our  proof,  too,  that  this  balance  arose  from 
sales  made  of  the  public  land  on  credit,  and  for  which  no  money 
was  received. 

Can  this  court  assume,  for  a  moment,  this  may  be  lawfully  done 
by  the  mere  unmeaning  device  of  a  receiver,  charging  up  his  account 
sales,  that  the  price  was  received,  when  in  truth  it  was  not. 

The  law  says  credit  shall  not  be  allowed  for  the  purchase  money 
on  sale  of  the  public  lands  after  1st  July,  1821.  Land  Laws,  324. 
That  lands  subject  to  entry  shall  be  paid  for  "  at  the  time  of  making 
such  entry."     Land  Laws,  324. 

Is  there  any  equitable  license  for  the  land  officer,  or  this  court,  to 
dispense  with  the  positive  requirements  of  this  law.^ 

Now,  we  maintain,  the  provisions  and  requirements  of  this  law 
rest  in  a  superior  and  pervading  public  policy,  and,  as  such,  its  high 
commands  are  in  no  sense  directory,  but  mandatory  and  peremptory. 
Laws  founded  in  public  policy  have  no  flexible  equities  authorizing 
any  countenance  to  be  given  by  the  courts  to  their  violation.  Nor 
can  it  be  tolerated,  to  meet  any  particular  act  of  the  citizen,  that 
their  known  violation  should  be  judicially  covered  up  by  an  estoppel. 
Such  are  the  English  shipping  acts,  and  so  of  ours;  and  of  like  high 
statutory  policy  is  the  system  of  our  laws  for  the  sale  of  public  lands. 
1  Story's  Equity,  §  177. 

In  this  case,  then,  the  court  will  declare  it  to  be  the  duty  of  the 
land  department  of  our  government  to  disregard  these  affected  and 
unreal  sales,  consider  them  as  void,  and  resume  the  title  to  the 
government,  as  unaffected  by  the  acts  now  attempted  to  be  vali- 
dated ;  and  such,  in  effect  and  principle,  has  been  the  previous 
decisions  of  this  court.     No  title  is  valid  if  acquired  against  law. 

A  patent  issued  against  law  is  void.     2  Howard,  318  ;  13 

Pet.  611. 

Lands  not  subject  to  sale  by  law  do  not  pass,  without  a  register's 
certificate  and  payment ;  and  the  title  of  the  United  States  is  not 
diverted  or  affected  thereby.     13  Pet.  498. 

So,  too,  1 1  Wheat.  384  ;  9  Cranch,  87. 

The  objection  to  Boyd  as  a  witness  is  not  well  taken.  He  was 
exonerated  by  the  parties  for  whom  he  deposed,  for  both  debt  and 
costs,  and  had,  therefore,  no  interests  disqualifying  him.  1 1  Pet. 
86  ;  7  Cranch,  206  ;  7  Wheaton,  366. 

The  objections  to  the  charges  and  refusal  to  charge  by  the  court 
below,  we  regard  as  wholly  groundless.  The  court  charged  the 
full  strength  of  the  plaintiffs'  case,  and  the  other  points  vindicate 
themselves  on  reading. 

But  if  this  court  should  possibly  find  error  in  trie  trial,  then  we 
fall  back"  upon  the  first  error  in  the  judgment  of  the  court  below 
on  the  pleadings,  and  demand  the  judgment  of  this  court  on  the 
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plaintiffs'  demurrer  to  defendants'  first  rejoinder,  in  \<?hich  we  think 
there  is  manifest  error  in  the  court's  judgment  against  us. 

John  Henderson, 

•Attorney  for  Defendants. 

Mr.  Justice  NELSON,  after  reading  the  statement  in  the  com- 
mencement of  this  report,  proceeded  to  deliver  the  opinion  of  the 
court. 

When  this  cause  was  formerly  hefore  the  court,  involving  a  ques- 
tion arising  out  of  the  pleadings,  it  was  held,  that  the  condition  of 
the  bond  was  prospective,  and  subjected  the  sureties  to  liability 
only  in  case  of  default  or  official  misconduct  of  the  principal  oc- 
curring after  the  execution  of  the  instrument ;  and  that  if  intended 
to  cover  past  dereliction  of  duty,  it  should  have  been  made  retro- 
spective in  its  language ;  that  the  sureties  had  not  undertaken  for 
past  misconduct.     15  Pet.  187. 

The  case  is  now  before  us,  after  a  trial  on  the  merits,  and  the 
question  is,  whether  or  not  any  breach  of  duty  has  been  established, 
which  entitled  the  government  to  recover  the  amount  in  question, 
or  any  part  of  it,  against  the  sureties  withm  the  condition  of  die  bond 
as  already  expounded. 

Since  the  verdict  rendered  under  the  instruction  given  by  the 
court  below,  we  must  assume  that  the  whole  amount  of  the 
$  59,622.60,  of  which  the  receiver  is  in  default  to  the  government, 
accrued  against  him  in  consequence  of  the  entry  of  public  lands  in 
his  own  name,  and  in  the  name  of  others,  without  the  payment  of 
any  money  in  respect  to  the  tracts  entered  in  his  own  name,  and 
without  exacting  payment  of  others,  in  respect  to  the  tracts  entered 
in  their  names;  and  all  happening  before  the  15th  June,  1837,  the 
date  of  the  bond.     So  the  jury  have  found. 

The  fraud,  thus  developed,  was  accomplished  at  the  time  by 
means  of  false  certificates  of  the  receipt  of  the  purchase  money  by 
the  receiver,  which  were  given  by  him  in  the  usual  way,  as  the 
entries  for  the  several  tracts  of  land  were  made  at  the  register's  of- 
fice, and  also  by  entering  and  keeping  the  accounts  with  the  gov- 
ernment the  same  as  if  the  money  had  been  actually  paid  as  fast  as 
the  lots  were  entered.  The  monthly  or  quarterly  returns  to  the 
proper  department  would  thus  appear  unexceptionable,  and  the 
fraud  concealed  until  payment  of  the  balances  should  be  called  for 
by  the  Government. 

According  to  the  finding  of  the  iury,  therefore,  the  whole  of  the 
money,  of  which  the  receiver  is  claimed  to  be,  and  no  doubt  is,  in 
default,  and  for  which  the  sureties  are  and  ought  to  be  made  re- 
sponsible, were  not  only  not  in  his  hands  or  custody  at  the  time 
of  the  execuUon  of  the  bond,  but,  in  point  of  fact,  never  had  been 
in  his  hands  at  any  time  before  or  since.  No  part  of  it  was  ever 
received  by  any  body.     The  whole  of  the  account  charged  was 
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made  up  by  means  of  fabricated  certificates  of  the  receiver,  and 
false  entries  in  his  returns  to  the  government. 

The  act  of  Congress  of  the  24th  of  April,  1820,  §  2  (3  Statutes 
at  Large,  566),  provides, —  "  That  credit  shall  not  be  allowed  for 
the  purchase  money  on  the  sale  of  any  of  the  public  lands  which  shall 
be  sold  after  the  first  day  of  July  next ;  but  every  purchaser  of  land 
sold  at  pubhc  sale  thereafter  shall,  on  the  day  of  the  purchase,  make 
complete  payment  therefor  ;  and  the  purchaser  at  private  sale  shaU 
produce  to  the  register  of  the  land  office  a  receipt  from  the  treas- 
urer of  the  United  States,  or  from  the  receiver  of  public  moneys  of 
the  district,  for  the  amount  of  the  purchase  money  on  any  tract,  be 
fore  he  shall  tenter  the  same  at  the  land  office." 

The  acts  of  the  receiver,  out  of  wliich  tlie  defalcation  in  question 
arose,  were  in  direct  violation  of  this  provision  of  law,  and  consti- 
tuted a  breach  of  official  duty,  which  made  him  liable  at  once  as  a 
defaulter  to  the  government,  and  would  have  subjected  his  sureties 
upon  the  official  bond,  if  one  had  been  given,  covering  this  period. 
It  was  doubtless  by  some  accident  that  the  bond  was  omitted,  as 
it  will  be  seen  by  reference  to  the  acts  of  Congress,  3d  March, 
1833,  §  5  (4  Statutes  at  Large,  653),  and  3d  of  March,  1803,  §  4, 
and  10th  of  Majr,  1800,  §  6  (2  Statutes  at  Large,  75,  230),  that  a 
bond  with  sufficient  siureties  shoiJd  have  been  given  by  the  receiver, 
before  he  entered  upon  the  duties  of  his  office. 

It  is  clear,  therefore,  that  the  defalcation  had  accrued,  and  Boyd 
bad  become  a  defaulter  and  debtor  to  the  government,  before  the 
present  sureties^,  had  undertaken  for  his  fidelity  in  office,  unless  we 
construe  their  obligation  to  be  retrospective,  and  to  cover  past  as 
well  as  future  misconduct,  which  has  already  been  otherwise  deter- 
mined. 

Whether  a  receiver  can  purchase  the  public  lands  within  his  db- 
trict  in  his  own  name,  or  m  the  name  of  others  for  his  benefit, 
while  in  office,  consistent  with  law  and  the  proper  discharge  of  his 
official  duties,  it  is  not  now  necessary  to  express  an  opinion. 

The  register  is  expressly  prohibited,  act  of  Congress,  10  May, 
1800,  §  10  (2  Statutes  at  Large,  77),  and  it  would  have  been  as 
well  if  the  prohibition  had  included  the  receiver. 

One  thing,  however,  is  clear,  and  which  is  sufficient  for  the  pur- 
pose of  this  decision;  the  act  of  Congress,  forbidding  the  sale  of  the 
public  lands  on  credit,  makes  no  exception  in  favor  of  any  officers. 
He  must  purchase,  if  he  purchases  at  all,  upon  the  terms  pre- 
scribed. If  this  is  impracticable,  it  only  proves  that  the  duty  oi  the 
receiver  is  inconsistent  and  incompatible  with  the  duty  of  the  piu:- 
chaser,  which  might  amount  to  a  virtual  prohibition.-  But,  if  other- 
wise, and  the  receiver  allowed  to  purchase,  the  money  must  be  paid 
over,  as  in  the  case  of  other  purchasers,  and  deposited  at  the  time 
of  the  purchase  with  the  other  moneys  received  and  held  by  him 
in  trust  lor  the  government.    The  public  moneys  m  his  hands  consti- 
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tute  a  fund,  which  it  is  his  duty  to  keep,  and  which  the  law  presumes 
is  kept,  distinct  and  separate  from  his  own  private  afimrs.  It  is 
only  upon  this  view,  that  he  can  be  allowed  to  purchase  tlie  public 
lands  at  all,  consistently  with  the  provisions  of  the  act  of  Congress. 

It  has  been  contended,  that  the  returns  of  the  receiver  to  the 
treasury  department  after  the  execution  of  the  bond,  which  admit 
the  money  to  be  then  in  lus  hands  to  the  amount  clauned,  should  be 
conclusive  upon  the  sureties.  We  do  not  thmk  so.  The  accounts 
rendered  to  the  department  of  money  received,  properly  authenti- 
cated, are  evidence,  in  the  first  instance,  of  the  indebtedness  of  the 
officer  against  die  sureties  ;  but  subject  to  explanation  and  contra- 
diction. They  are  responsible  for  all  the  public  moneys  which  were 
in  his  hands  at  the  date  of  the  bond,  or  that  may  have  come  into 
them  afterwards,  and  not  properly  accounted  for ;  but  not  for 
moneys  which  the  officer  may  choose  falsely  to  admit  in  his  hands, 
in  his  accounts  with  the  government. 

The  sureties  cannot  be  concluded  by  a  fabricated  account  of 
their  principal  with  his  creditors  ;  they  may  always  inquire  into  the 
reality  and  truth  of  the  transactions  existing  between  them.  The 
principle  has  been  asserted  and  applied  by  this  court  in  several 
cases. 

If  the  case  had  stood  upon  the  first  instruction  of  the  court  below, 
and  to  which  we  have  already  adverted,  there  would  be  no  difficulty 
in  affirming  the  judgment.  But'  the  second  mstruction  was  erro- 
neous. 

The  court  charged,  that  if  the  jury  believed,  fi-qm  the  evidence, 
that  fiaudulent  design  existed,  on  tne  part  of  Boyd  and  Garesche,  to 
conceal  the  fact  of  the  former's  defalcation  from  the  sureties  until 
they  had  executed  the  bond,  and  that  such  design  was  communicated 
to  the  Secretary  of  the  Treasury,  and  his  answer  received  before  the 
execution,  in  that  case  the  bond  would  be  fraudulent  and  void,  and 
the  sureties  not  liable. 

Now,  in  the  first  place,  there  is  no  evidence  in  the  case,  laying  a 
foundation  for  the  charge  of  fraud  in  the  execution  of  the  bond,  in 
the  view  taken  by  the  court  as  matter  of  fact,  and  therefore  the 
construction  was  improperly  given.  And,  in  the  second  place,  if 
there  had  been,  masmuch  as  die  condition  of  the  bond  is  prospec- 
tive, any  fraud  in  respect  to  past  transactions  not  within  the  condi- 
tion, which  is  the  only  fraud  pretended,  could  not,  upon  any  princi- 
ples, have  the  efiect  of  rendering  the  instrument  null  and  void  in  its 
prospective  operation.  We  may  add,  also,  that,  so  far  as  the 
agency  of  Garesche  was  material  in  making  out  the  allegation  6f 
fraud  for  the  purpose  of  defeating  the  action,  the  proof  was  alto- 
gether incompetent.  His  acts  and  declarations  lor  the  purpose 
were  admitted  without  previous  evidence  of  his  appointment  as 
agent ;  and  also  secondary  proof  of  the  contents  of  a  pretended 
letter  of  appointment,  without  first  accountbgfor  the  non-production 
of  the  original. 
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Before  a  party  can  be  made  responsible  for  the  acts  and  declara- 
tions of  another,  there  must  be  legal  evidence  of  his  authority  to  act 
in  the  matter. 

The  counsel  for  the  defendants  ask  the  court  to  revise  the  judg- 
ment of  the  court  below,  rendered  upon  the  demurrer  to  the  rejoinders 
of  the  defendants  to  the  plaintiffs'  amended  replication,  overruling 
the  demurrer,  insisting  that  the  rejdbder  was  good,  and  that  judgment 
should  have  been  rendered  for  the  defendants. 

The  answer  to  this  is,  that  the  withdrawal  of  the  demurrer,  and 
gomg  to  issue  upon  the  pleadmg,  operated  as  a  waiver  of  the  judg- 
ment. 

If  the  defendants  had  intended  to  have  a  review  of  that  judgment  on 
a  writ  of  error,  they  should  have  refused  to  amend  the  pleadings,  and 
have  penmtted  the  judgment  on  the  demurrer  to  stand. 

Another  ground  qpon  which  the  judgment  must  be  reversed  is,  that 
a  judgment  for  costs  was  rendered  against  the  plaintiffs.  The  United 
States  are  not  liable  for  costs. 

Some  other  points  were  made  in  the  course  of  the  trial,  but  it  is 
unimportant  to  notice  them. 

Judgment  of  the  court  below  reversed,  with  a  venire  de  novo. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 

{'udgment  of  the  said  Circuit  Court  in  this  cause  be  and  the  same  is 
lereby  reversed,  and  that  this  cause  be  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  directions  to  award  a  venire 
facias  de  novo. 


James  Pepper,  Sarah  H.  Evans,  George  McCullough,  and  Louisa    j^  JJ 

McCuLLOUGH,  PlAINTIPFS  IN  ERROR,  V.  HuGH  W.  DuNLAP,  CuRATOR,       188    132 
d&C.,  AND  HIS  WIFE. 

Where  a  perpetual  injunction  was  granted  by  a  subordinate  State  court,  and,  upon 
appeal,  the  highest  State  court  decided  that  the  party  in  whose  favor  the  injunc- 
tion had  been  granted  was  entitled  to  relief,  and  therefore  remanded  the  case  to 
the  same  subordinate  court  from  which  it  had  come  for  further  proceedings,  thia 
is  not  such  a  final  decree  as  can  be  reviewed  by  this  court. 

The  writ  of  error  most  be  dismissed,  on  motion. 

This  case  was  brought  by  writ  of  error,  under  the  25th  section 
of  the  Judiciary  Act,  from  the  Supreme  Court*  of  the  State  of 
Louisiana. 
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JUr.  Crittenden  moved  to  dismiss  the  writ  for  want  of  jurisdiction 
in  this  court. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  WTit  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana;  and  a  motion  is  made  to  dismiss  it  foi 
want  of  jurisdiction  in  this  court. 

It  is  unnecessary  to  state,  at  length,  the  proceedings  in  the  State 
courts,  because  it  is  evident  that  the  decree  of  the  Supreme  Court 
of  the  State  was  not  a  final  one.  And  as  the  case  must  be  dismissed 
on  that  ground,  the  other  objections  to  the  jurisdiction  of  tliis  court 
which  were  taken  in  the  argument  need  not  be  examined. 

It  appears  from  llie  record,  that  the  defendants  in  error  obtained 
a  decree  in  the  District  Court  of  Louisiana  for  the  Ninth  Judicial 
District,  for  a  perpetual  injunction,  staying  all* further  proceedings 
upon  an  order  of  seizure  and  sale  of  certam  lands  and  otlier  property 
mentioned  in  the  proceedings,  which  before  that  time  had  been 
issued  by  the  said  District  Court  upon  the  petition  of  the  present 
plaintiffs  in  error.  From  this  decree  an  appeal  was  taken  to  the" 
Supreme  Court  of  the  State;  and  at  the  hearing  in  that  court  it  was 
decided  that  the  present  defendants  in  error,  in  whose  favor  the  in- 
junction had  been  granted,  were  entitled  to  relief  for  a  large  portion 
of  their  claim.  The  decree  specifies  sundry  items  which  ought  to 
be  deducted  from  the  claim- of  the  plaintiffs  in  error,  amounting  to  a 
very  large  sum;  but  states  that  the  evidence  before  the  court  did  not 
enable  it  to  decide  finally  upon  the  rights  of  the  parties,  and  espe- 
cially upon  the  amount  which  the  defendants  m  error  were  bound  in 
equity  to  refund  to  the  plaintiffs.  And  the  court,  therefore,  decreed 
that  the  judgment  of  the  District  Court,  granting  a  perpetual  injunc- 
tion, should  be  avoided  and  reversed  ;  and  remanded  the  case  to  the 
District  Court  for  further  proceedings  m  conformity  to  the  opinion 
expressed  in  this  decree. 

This  is  the  decree  brought  here  by  the  writ  of  error.  It  is 
evidently  not  a  final  one,  and  the  writ  of  error  must  therefore  be 
dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  State  of  Louisiana,  holding  sessions 
for  the  Western  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  and  it  appearing  to  the  court  here  that 
the  judgment  of  the  said  Supreme  Court  is  not  a  final  one,  it  is  there- 
upon now  here  ordered  and  adjudged  by  this  court  that  this  writ  of 
error  be  and  the  same  is  hereby  dismissed  for  the  want  of  jurisdic- 
tion. 
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Morgan  McAfee,  Plaintiff  in  error,  r.  Thomas  C.  Doremus,  James 
SuYDAM,  Cornelius  R.  Sutdam,  and  John  Nixon. 

By  the  laws  of  LouUiaoa,  a  notary  is  required  to  record  in  a  book  kept  for  that 
purpose,  all  protests  of  bills  made  by  him  and  the  notices  given  to  the  drawers 
or  indorsers,  a  certified  copy  of  which  record  is  made  evidence. 

Under  these  statutes,  a  de|K>sition  of  the  notary,  giving  a  copy  of  the  original 
bill,  stating  a  demand  of  payment ;  a  subsequent  protest  and  notice  to  the  drawers 
and  indorsers  respectively,  is  good  evidence. 

The  original  protest  must  be  recorded  in  a  book.  Its  absence  at  the  trial  is  there- 
lore  sufficiently  accounted  for. 

Where  a  joint  action  a^nst  the  drawers  and  indorser  was  commenced  under  the 
statute  of  Mississippi  (which  statute  this  court  has  heretofore,  16  Peters,  69, 
held  to  be  repugnant  to  an  act  of  Congress),  the  plaintifls  may  discontinue  the 
suit  against  the  drawers  and  proceed  against  the  indorser  only. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Mississippi. 

On  the  8lh  of  December,  1839,  the  following  bill  of  exchange 
was  drawn. 

$4,000.  LocopoliSj  Miss.jDec.  8/A,  1839. 

Ninety  days  after  date  of  this  my  first  of  exchange  (second  of 
same  tenor  and  date  unpaid),  pay  to  the  order  of  Morgan  McAfee, 
four  thousand  dollars,  value  received,  and  charge  the  same  to 
account  of  your  obd't  servants.  Clymer,  Polk,  &  Co. 

Messrs.  Keys  &  Roberts,  JNTei^  Orkans. 

The  firm  of  Clymer,  Polk,  &  Co.,  consisted  of  Isaac  Clymer, 
Benjamin  C.  Polk,  William  C.  Ivins,  and  Hiram  Clymer. 

McAfee  indorsed  it,  and  it  came  to  the  hands  of  the  defendants 
in  error,  merchants  and  partners  in  New  York,  trading  under  the 
firm  of  Doremus,  Suydams,  and  Nixon. 

When  the  bill  became  due  it  was  not  paid,  and  was  protested  im- 
der  the  circimistances  set  forth  in  the  first  bill  of  exception. 

In  May,  1842,  Doremus,  Suydams,  and  Nixon  brought  a  suit 
agamst  the  four  makers  and  also  against  McAfee,  the  indorser. 
The  action  was  a  joint  one,  as  required  by  a  statute  of  Mississipi, 
passed  on  the  13th  of  May,  1837,  which  was  as  follows. 

''  Section  1.  Be  it  enacted  by  the  legislature  of  the  State  of 
Mississippi,  that  in  all  actions  founded  upon  bills  of  exchange  and 
promissory  notes,  the  plaintiff  shall  be  compelled  to  sue  the  drawers 
and  indorsers  living  and  resident  in  this  State  in  a  joint  action  ; 
and  such  suit  shall  be  commenced  in  the  county  where  the  drawer 
or  drawers  reside,  if  living  in  the  State  ;  and  if  the  drawer  or  draw- 
ers be  dead,  or  reside  out  of  the  State,  the  suit  shall  be  brought  in 
the  county  where  the  first  indorser  resides. 

"•  Sec.  2.  Be  it  further  enacted,  that  in  all  cases  where  any  drawer, 
acceptor,  or  indorser  shall  have  died  before  the  commencement  of 
5* 
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the  suit,  a  separate  action  may  be  brought  against  the  representatives  . 
of  such  drawers,  indorsers,  and  acceptors. 

"  Sec.  3.  Be  it  further  enacted,  that  the  court  shall  receive  the 
plea  of  non-assumpsit  and  no  other,  as  a  defence  to  the  merits,  in 
all  suits  brought  in  pursuance  of  this  act ;  and  all  matters  of  defence 
may  be  given  in  evidence  under  the  said  plea.  And  it  shall  be 
lawful  for  the  jury  to  render  a  verdict  against  part  of  the  defendants, 
and  in  favor  of  the  others,  if  the  evidence  before  them  require  such 
a  verdict,  and  the  court  shall  enter  up  the  proper  judgment  in  such 
verdicts  against  the  defendants  ;  which  judgments  and  verdicts  shall 
not  be  reversed,  annulled,  or  set  aside  for  want  of  form. 

"  Sec.  4.  Be  it  further  enacted,  that  new  trials  shall  alone  be 
granted  to  such  defendants  as  the  verdicts  may  have  been  wrongfully 
rendered  against ;  and  judgments  shall  be  entered  against  all  the 
other  defendants  in  pursuance  of  the  verdict. 

"  Sec.  5.  Be  it  further  enacted,  that  the  clerk  shall  issue  duplicate 
writs  to  the  several  counties  where  the  various  defendants  may 
reside,  and  shall  indorse  on  all  executions  the  names  of  the  draw- 
ers and  indorsers,  particularly  specifying  the  first,  second,  and  third 
indorsers. 

"  Sec.  6.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the 
sheriff,  in  all  cases,  to  make  the  money  on  the  executions,  out  of 
the  drawer  or  drawers,  acceptor  or  acceptors  ;  and  in  no  case  shall 
a  levy  be  made  on  the  property  of  any  security  or  securities,  in- 
dorser  or  indorsers,  unless  an  affidavit  from  some  credible  person 
be  made  and  filed  among  the  papers  m  the  case,  setting  forth  that 
the  principal  or  principals  have  no  property  in  this  State,  out  of 
which  the  plaintiff 's  money  and  costs  can  be  made ;  and  in  such 
event  the  plaintiff  may  proceed  with  the  executions  against  the  de- 
fendants next  liable,  and  so  on  until  his  executions  be  satisfied. 

"  Sec.  7.  Be  it  further  enacted,  that  no  sheriff,  or  other  officer, 
shall  take  more  than  one  forthcoming  bond,  in  any  case,  for  the 
same  cause  of  action. 

"  Sec.  8.  Be  it  further  enacted,  that  any  plaintiff  shall  have  the 
right  to  discontinue  his  suit  against  any  one  or  more  of  the  indorsers 
or  securities,  that  he  may  sue  in  any  joint  action,  before  verdict,  on 
payment  of  the  costs  that  may  have  accrued  by  joining  said  defend- 
ant in  such  suit. 

"  Sec.  9  Be  it  further  enacted,  that  in  all  suits  brought  under  the 
provisions  of  this  act,  the  defendants  shall  not  be  allowed  to  sever 
m  their  pleas  to  the  merits  of  the  action,  and  no  plea  of  abatement 
shall  be  allowed  to  be  filed  in  any  cause,  unless  affidavit  be  made 
of  the  truths  of  the  facts  pleaded  in  the  plea  of  abatement. 

"  Sec.  10.  Be  it  further  enacted,  that  if  any  plaintiff  or  plaintiffs 
shall  cause  to  be  levied  an  execution  on  any  security,  or  their  in- 
dorsers or  their  property,  when  the  principal  has  sufficient  property 
in  this  State  to  satisfy  such  execution,  the  party  so  offendmg  shall 
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be  deemed  a  trespasser,  and  shall  be  liable  to  an  action  from  the 
party  aggrieved,  and  exemplary  damages  shall,  in  all  such  cases, 
be  awarded  by  the  jury  trying  the  same.  Approved,  May  13, 
1837." 

This  Statute  was,  in  part,  adopted  by  a  nJe  of  court  in  1839, 
as  follows  :  — 

"  Rule  XXX.  The  practice  and  proceedings  in  action  at  law, 
by  the  laws  of  this  State,  and  the  rules  of  practice  for  the  govern- 
ment of  the  courts  of  law,  made  by  the  late  Supreme  Court,  where 
not  incompatible  with  the  laws  of  the  United  States,  the  rules 
which  may  be  prescribed  bv  the  Supreme  Court  of  the  United 
States  for  the  government  of  this  court,  or  with  the  existing  rules 
of  this  court,  shall  be  considered  the  rules  and  practice  of  this 
court :  provided,  however,  and  it  is  hereby  expressly  understood, 
that  this  rule  does  not  adopt  the  whole  of  the  act.entitled  ^  An  act 
to  amend  the  laws  respecting  suits  to  be  brought  against  indorsers 
of  promissory  notes,'  approved  May  13th,  1837 ;  but  that  all  of 
said  act,  except  the  tenth  section  diereof,  is,  and  it  is  intended  to 
be,  adopted." 

At  June  term,  1842,  McAfee  pleaded  the  general  issue. 

In  June,  1843,  three  of  the  four  drawers  of  the  bill  having  beer 
served  with  process  and  the  remaining  one  not,  the  suit  was  dis 
continued  as  to  the  drawers,  and  continued  against  McAfee  alone. 

In  December,  1843,  the  cause  came  on  for  trial,  when  a  verdict 
was  found  for  the  plaintiffs.  During  the  trial,  however,  the  two 
following  bills  of  exception  were  taken.  • 

First  Exception. 

Be  it  remembered,  that,  on  the  trial  of  this  cause,  on  this   8th 
day  of  June,  1844,  the  plaintiffs  in  this  case  offered  in  evidence  a 
bill  of  exchange  in  these  words  :  — 
$4,000.  Locopolis^  JtftM.,  Dec.  8/A,  1839. 

Ninety  days  after  date  of  this  my  first  of  exchange  (second  of 
same  tenor  and  date  unpaid),  pay  to  the  order  of  Morgan  McAfee, 
four  thousand  dollars,  value  received,  and  charge  the  same  to  ac- 
count of  your  ob't  servants.  Clymer,  Polk,  &  Co. 

Messrs.  Keys  &  Roberts,  JVVto  Orleans. 

Having  indorsed  thereon  the  following  names,  three  of  which 
were  erased  :  — 

"  Pay  to  Doremus,    Suydams,  &    Nixon,   or    order.     Morgan 
McAfee,  Charleston  P.  O.,  Miss." 

"  A.  H.  Davidson,  Charleston  P.  O.,  Miss.  ;  G.  Davidson, 
Charleston  P.  O.  Miss.  ;  M.  L.  Cooper  &  Co." 

The  plaintiff  then  proved  that  the  names  of  A.  H.  Davidson 
and  G.  Davidson  had  been  erased  before  the  maturity  of  the  bill. 
The  plaintiff  then  offered  in  evidence  the  copy  of  the  original  pro- 
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test,  accompanied  by  the  deposition  of  the  notary  public,  in  these 

words  :  — 

United  States  of  America,  Eastern  District  of  Louisiana,  City  of 

New  Orieans,  ss  :  — 

Be  it  remembered,  that  on  this  thirteenth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-four,  before 
me,  M.  M.  Cohen,  a  commissioner  duly  appointed  on  the  19th  of 
April,  1842,  by  the  Circuit  Court  of  the  United  States  in  and  for 
the  Eastern  District  of  Louisiana,  under  and  by  virtue  of  the  acts 
of  Congress,  entitled,  "  An  act  for  the  more  convenient  taking  of 
affidavits  and  bail  in  civil. causes  depending  in  the  courts  of  the 
United  States,"  passed  Feb.  20,  1842,  and  the  act  of  Congress, 
entitled  "  An  act  in  addition  to  an  act  entitled  '  An  act  for  the 
more  convenient  taking  of  affidavits  and  bail  in  civil  causes  depend- 
ing in  the  courts  of  the  United  States,'  "  passed  March  1,  1817, 
and  the  act,  entitled  "  An  act  to  establish  the  judicial  courts  of  the 
United  States,"  passed  Sept.  24,  1789,  personally  appeared  H.  B. 
Cenas,  a  person  of  sound  mind  and  lawful  age,  a  witness  for  the  plain- 
tiff in  civil  suit  now  depending  in  the  District  Court  of  the  United 
States,  in  and  for  the  Northern  District  of  Mississippi,  wherein 
Doremus,  Suydams,  and  Nixon  are  plaintiffs,  and  Clymer,  Polk,  & 
Co.  (drawers),  and  Morgan  M^jAfee  (indorser)  are  defendants  ;  and 
the  said  H.  B.  Cenas  being  by  me  first  carefully  examined,  and 
cautioned,  and  sworn  to  testify  the  whole  truth  and  nothing  but 
the  truth,  did  depose  and  say,  that  he  is  a  notary  public,  duly  com- 
missioned and  sworn,  in  and  for  the  city  and  parish  of  New  Orleans, 
State  of  Louisiana  ;  that  he  held  said  office  on  the  tenth  day  of 
March,  A.  D.  1840,  on  which  day,  at  the  request  of  the  Com- 
mercial Bank  of  New  Orleans,  holder  of  the  original  draft,  of  which 
the  following  is  a  copy,  to  wit :  — 

$4,000.  Locopolis^  JMiss,^  December  Sth^  1839. 

Ninety  days  after  date  of  this  my  first  of  exchange  (second  of 
same  tenor  and  date  unpaid),  pay  to  the  order  of  Morgan  McAfee 
four  thousand  dollars,  value  received,  and  charge  the  same  to  ac- 
count of  your  obedient  servants.  Clymer,  Polk,  &  Co. 

Messrs.  Keys  and  Roberts,  J^ew  Orleans. 

Indor  ed  • Morgan  McAfee,  Charleston  P,  0, 

Messrs.  M.  D.  Cooper  &  Co. 

He,  the  said  notary,  presented  said  draft  to  a  clerk  of  the 
drawees  at  their  counting-room  (said  drawees  not  being  in),  and 
demanded  payment  thereof,  and  was  answered  that  the  same  could 
not  be  paid  ;  whereupon  he,  the  said  notary,  did  publicly  and 
solemnly  protest  said  draft  for  non-payment,  and  of  protest  did  give 
notice  to  Clymer,  Polk,  &  Co.,  drawers,  and  to  Morgan  McAfee, 
indorser,  and  M.    D.  Cooper  &  Co.,  indorsers,  by  letters  to  the 
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drawer  and  first  indorser  severally  written  and  addressed,  inform- 
ing them  of  said  protest,  and  that  the  holders  looked  to  them  for 
payment ;  which  letters  he,  the  said  notary,  did  direct  to  the  said 
drawers  and  said  first  indorsers,  respectively,  as  follows  :  —  tlie  one 
for  Clymer,  Polk,  &Co.,  drawers,  to  them  at  Locopolis,  Missis- 
sippi, and  that  for  the  said  Morgan  McAfee,  the  first  indorser,  to 
him  at  Charleston  P.  O.,  Mississippi,  and  by  delivering  that  for 
the  last  indorsers  to  themselves.  Which  letters  he,  the  said 
notary,  did  put  into  the  post  oflSce  at  New  Orleans  aforesaid,  on  the 
day  and  dale  of  said  protest.  All  of  which  was  done  under  the 
hand  of  said  notary,  and  recorded  in  presence  of  competent  wit- 
nesses and  in  due  form  of  law. 

The  notary's  fees  for  said  protest  and  notices  amounted  to 
$  3.50. 

The  document. A.,  M.  M.  Cohen,  United  States  commis- 
sioner, is  sworn  to  by  me, 

H.  B.  Cenas,  Jfotary  Public. 

United  States  of  America,  North  Circuit  and  Eastern  District  of 

Louisiana,  City  of  New  Orleans,  ss  :  — 

I,  M.  M.  Cohen,  a  commissioner,  duly  appointed  on  the  19th 
of  April,  1842,  by  the  Circuit  Court  of  the  United  States  for  the 
Ninth  Cu*cuit  and  Eastern  District  of  Louisiana,  under  and  by 
virtue  of  the  acts  of  Congress,  entitled  "  An  act  for  the  more  con- 
venient taking  of  afEdavhs  and  bail  in  civil  causes  depending  in  the 
courts  of  the  United  States,"  passed  February  20th,  1812,  and  the 
act  of  Congress,  entitled  "  An  act  in  addition  to  an  act  entitled 
^  An  act  for  the  more  convenient  taking  of  affidavits  and  bail  in 
civil  causes  depending  in  the  courts  of  the  United  States,'  "  passed 
March  1st,  1817,  and  the  act  entitled  "  An  act  to  establish  the 
judicial  courts  of  the  United  States,"  passed  September  24th, 
1789,  do  hereby  certify,  that  the  reason  for  takmg  the  foregomg 
deposition  is,  and  the  fact  is,  that  the  witness  lives  in  New  Orleans, 
State  of  Louisiana,  more  than  one  hundred  miles  from  Pontotoc, 
Slate  of  Mississippi,  the  place  of  trial  of  the  cause  for  and  in  which 
said  deposition  is  taken  and  is  necessary.  I  further  certify,  that  no 
notification  was  made  out  and  served  on  the  defendants,  or  adverse 
parties,  their  agent  or  attorney,  to  be  present  at  the  taking  of  the 
deposition,  and  to  put  interrogatories  if  he  or  they  may  think  fit, 
and  that  no  notification  of  the  time  and  place  of  taking  the  said 
deposition  was  made  out  and  served  on  said  defendants  or  adverse 
parties,  because  neither  the  said  adverse  parties,  nor  any  attorney 
or  agent  of  said  adverse  parties  was,  at  the  time  of  taking  said 
deposition,  within  (100)  one  hundred  miles  of  the  said  city  of  New 
Orleans,  the  place  of  tsiking  the  said  deposition.  I  further  certifjr, 
that,  on  this  thirteenth  day  of  May,  A.I).  1844, 1  was  by  the  wit- 
ness, who  is  of  sound  mind  and  lawful  age,  and  the  witness  was  by 
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me  carefully  examined  and  cautioned,  and  sworn  to  testify  the 
whole  truth,  and  the  deposition  was  by  me  reduced  to  writing  in  the 
presence  of  the  witness  ;  and  after  carefully  reading  the  same  to  the 
witness,  he  subscribed  the  same  in  my  presence. 

I  have  retained  the  said  deposition  in  my  possession  for  the 
purpose  of  sealing  up,  directing,  and  forwarding  the  same  with 
my  own  hands  to  the  court  for  which  the  same  was  taken. 

I  further  certify,  that  I  am  not  of  counsel  or  attorney  to  either  of 
the  parties  in  said  deposition  and  caption  named,  or  in  any  way 
interested  in  the  event  of  the  said  civil  cause  named  in  the  cap- 
tion. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 
words  "  are  plaintiffs  "  being  first  interlined  on  page  1 ,  ante. 

M.  M.  Cohen,         [l.  s.] 
U.  S.  Commissioner  Circuit  and  District  Court  United  States  for 
the  J^inth  Circuit  and  Eastern  District  of  Louisiana. 

Commissioner's  fee,  $10  00  J  t>  ^j  i.      i  •  *-/r 

Notary  for  copy  annexed,  ^  2  69  i  ^^'^  ^^  P^^^"^^* 

M.  M.  Cohen,  U.  S.  C. 
United  States  of  America,  State  of  Louisiana  :  — 

By  this  public  instrument  of  protest  be  it  known  that,  on  this 
tenth  day  of  March,  in  the  year  one  thousand  eight  hundred  and 
forty,  at  the  request  of  the  Commercial  Bank  of  New  Orleans, 
holder  of  the  orfginal  draft,  whereof  a  true  copy  is  on  the  reverse 
hereof  writtcH,  I,  Hilary  Breton  Cenas,  a  notary  public  in  and  for 
the  city  and  parish  of  New  Orleans,  State  of  Louisiana  aforesaid, 
duly  commissioned  and  sworn,  presented  said  draft  to  a  clerk  of  the 
drawees  at  their  counting-room  (said  drawees  not  being  in),  and 
demanded  payment  thereof,  and  was  answered  that  the  same  could 
not  be  paid.  Whereupon  I,  the  said  notary,  at  the  request  afore- 
said, did  protest,  and  by  these  presents  do  publicly  and  solemnly 
protest,  as  well  against  the  drawer  or  maker  of  the  said  draft,  as 
against  all  others  whom  it  doth  or  may  concern,  for  all  exchange, 
reexchange,  damages,  costs,  charges,  and  interests,  suffered  or  to 
be  suffered,  for  want  of  payment  of  the  said  draft.  Thus  done  and 
protested  in  the  presence  of  Law.  Doman  and  Ernest  Granet, 
witnesses. 

In  testimony  whereof,  I  grant  these  presents  under  ray  signature, 
P  -,  and  the  imj)ress  of  my  seal  of  office,  at  the  city  of  New 
^  '    *-'      Orleans,  on  the  day  and  year  first  above  written. 

H.  B.  Cenas,  J^otary  Public. 

Original  signed,  —  Law.  Dornan, 
£.  Granet. 

$4,000.  Locopolisy  Miss.^  Dec.  8/A,  1839. 

Ninety  days  after  date,  of  this  my  first  of  exchange  (second  of 
same  tenor  and  date  unpaid) ,  pay  to  the  order  of  Morgan  McAfee 
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four  tbousaiid  dollars,  value  received,  and  charge  the  same  to  ac- 
count [of]  your  obedient  servants. 

Cltmer,  Polk,  &  Co. 
Messrs.  Keys  &  Roberts,  JVcw  Orleans, 
Indorsed,  —  Morgan  McAfee,  Charleston  P.  O.,  Miss.,  M.  D. 
Cooper  &  Co. 

I,  the  undersigned  notary,  do  hereby  certify  that  the  parties  to 
the  draft,  whereof  a  true  copy  is  embodied  in  the  accompanying  act 
of  protest,  have  been  duly  notified  of  the  protest  thereof  by  letters 
.to  them  by  me  written  and  addressed,  dated  on  the  day  of  said 
protest,  and  served  on  them  respectively  this  day,  in  the  manner 
following,  viz.  by  depositing  those  for  the  drawers  and  first  in- 
dorsers  in  the  post  oflSce  in  this  city  on  the  same  day  as  this  pro- 
test, directed  to  them  respectively  as  follows  :  —  that  for  the  drawers, 
to  them  at  Locopolis,  Miss. ;  and  that  for  the  first  indorser,  to  him 
at  Charleston  P.  O.,  Miss. ;  and  by  delivering  that  for  the  last 
indorsers  to  themselves. 

In  faith  whereof,  I  hereunto  sign  my  name,  together  with  Law. 
Dornan  and  Ernest  Granet,  witnesses,  at  New  Orleans,  this  11th 
day  of  March,  1840. 

Original  signed,  —  Law.  Dornan,  E.  Granet. 

H.  B.  Cenas,  Jfot  Pub. 
1  certtfy  the  foregoing  to  be  a  true  copy  of  the  original  protest, 
draft,  and  memorandum  of  the  manner  in  which  the  notices  were 
served  on  file  and  of  record  in  my  office. 

In  faith  whereof  I  grant  these  presents,  imder  my  signature,  and 
the  impress  of  my  seal  of  office,  at  New  Orleans,  on  this 
■  [l.  s.]  ninth   day  of  November,    in  the    year  of  our  Lord  one 
thousand  eight  hundred  and  forty-three. 

H.  B.  Cenas,  JVo(.  Pub. 
Sworn  to  before  me. 

M.  M.  Cohen,  U.  S.  C. 

To  the  introduction  of  which  copy  the  defendant  by  counsel 
objected,  but  such  objection  was  overruled  by  the  court,  and  said 
copv  allowed  to  be  read  ;  to  which  opinion  of  the  court  the  de- 
fendant excepted,  and  this  his  bill  of  exceptions,  before  the  jury 
retired  firom  die  box,  was  signed  and  sealed  by  the  court,  and  or- 
dered to  be  made  a  part  of  die  record. 

S.  J.  Gholson.  [seal.] 

Second  Exception. 

The  second  bill  of  exceptions  referred  to  the  statute  wid  rule 
abovementioned,  and  to  the  discontinuance  of  the  suit  against  the 
drawers  of  the  bill,  after  three  of  them  had  been  served  with  pro- 
cess. A  ^notion  was  made  in  arrest  of  judgment,  which  was  over- 
ruled by  the  court,  to  which  overrulmg  the  second  exception  was 
taken 
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The  cause  was  argued  by  Mr.  Chalmers  and  Mr.  Coxe^  for  the 
plaintiff  in  error,  and  by  Mr,  Stanton  and  Mr.  Z.  Collins  Lee,  for 
the  defendants  in  error. 

Mr.  Chalmers  and  Mr.  Coxe  contended  that  the  paper  admitted 
in  evidence  by  the  court  below,  purporting  to  be  a  copy  of  the 

Erotest  of  the  bill  of  exchange  sued  upon,  was  not  duly  proved  to 
ave  been  a  copy  of  the  protest  of  the  bill  of  exchange,  but  a  copy 
of  an  entry  in  the  notary's  book,  and  that  it  was  not  duly  proved, 
even  as  a  xopy  of  the  entry  in  the  book. 

Secondly,  if  proved  as  a  copy,  it  was  not  admissible  as  evidence, 
without  laying  ground  for  it  by  showing  the  loss  of  the  original, 
which  was  not  done. 

A  protest  is,  properly  speaking,  a  solemn  declaration  on  behalf 
of  the  holder  against  any  loss  to  be  sustained  by  non-acceptance 
or  non-payment  (Story  on  Bills,  §  276,  p.  301),  must  be  in 
writing,  signed,  and  sealed  by  the  notary  (Chitty  on  Bills,  490, 
642) ,  and  annexed  to  the  bill  itself,  if  it  can  be  obtamed,  or  other- 
wise a  copy  (Chitty  on  Bills,  362),  with  all  the  indorsements 
transcribed  verbatim^  with  the  reasons  given  by  tlie  party  why  he 
does  not  honor  the  bill ;  and  this  is  so  mdispensablv  necessary,  by 
the  custom  of  merchants,  that  it  cannot  be  supplied  by  witnesses  or 
oath  of  the  party,  or  in  any  other  way,  and,  as  is  said,  is  part  of  the 
constitution  of  a  foreign  bill  of  excnange,  because  it  is  thd  solemn 
declaration  of  a  notary,  who  is  a  public  officer,  recognized  in  all 
parts  of  Europe,  that  a  due  presentment  and  dishonor  has  taken 
place,  and  all  countries  give  credit  to  his  certificate  of  the  facts. 
Chitty  on  Bills,  490.  It  must  be  made  according  to  the  laws  of 
the  place  where  the  pajTnent  ought  to  have  been  made.  Story 
on  Bills,  p.  105,  §  278  ;  Chitty  on  Bills,  490.  By  the  laws 
of  Louisiana,  where  this  bill  was  payable,  it  is  enacted,  page  41, 
Ballard  and  Curry's  Digest,  Laws  of  Louisiana,  that 

"  The  notaries  shall  keep  a  separate  book  in  which  they  shall 
transcribe  and  record^  by  order  of  date,  all  the  protests  by  them 
made,  minutes  of  notices,  &c.,  &c.,  made  by  them,  which  dec- 
laration, duly  recorded  under  signature  of  such  notary  and  two  wit- 
nesses," &c. 

This  book,  from  which  the  copy  admitted  was  obtained,  is  a  new 
transcription  of  the  origmal  protest,  —  a  copy,  wholly  inadmissible 
itself,  without  accounting  for  the  non-production  of  the  origmal,  and 

!ret  the  court  admitted  a  copy  of  this  copy,  vrithout  showing  the 
OSS,  destruction,  or  that  the  original  was  not  within  the  control  of 
the  party  offering  the  copy.  See  Sebree  v.  Dorr,  9  Wheaton, 
658  ;  Brooks  v.  Marbury,  11  Wheaton,  78. 

Secondly,  the  court  below  erred  in  overruling  plaintiff  in  error's 
motion  to  arrest  the  judgment.     This  suit  in  tne  court  below  was 
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commenced  jointly  against  the  drawers  and  indorsers  of  the  bill  of 
exchange  sued  upon  under  and  by  virtue  of  the  provisions  of  an 
act  of  the  Legislature  of  the  State  of  Mississippi,  and  a  long  count 
of  the  declaration  is  framed  upon  that  act,  which  provides,  that  "in 
all  actions  founded  upon  bills  of  exchange  and  promissory  notes  the 
plaintiff  shall  be  compelled  to  sue  the  drawers  and  indorsers  living 
and  resident  within  the  State  in  a  joint  action."  Act  of  May  13, 
1837,  Laws  of  Mississippi,  717  ;  and  by  a  rule  of  the  Dis- 
trict. Court  of  the  United  States  for  the  State  of  Mississippi,  this 
act  was  adopted  (see  Rule  XXX.),  and,  so  far  as  it  is  not 
inconsistent  with  the  laws  of  Congress  and  the  rules  of  practice 
prescribed  by  the  Supreme  Court  of  the  United  States,  became 
by  that  rule  the  law  of  the  court.  This  being  the  case  unless 
the  act  of  the  legislature  of  Mississippi,  in  its  appUcation  to  this 
case,  was  incompatible  with  the  laws  of  Congress,  or  the  rules 
prescribed  by  the  Supreme  Court  of  the  United  States,  or  the  ex- 
isting rules  of  the  District  Court  for  Mississippi,  the  dismissal 
entered  as  to  defendants  below,  Isaac  Clymer,  William  C.  Ivins, 
and  Benjamin  C.  Polk,  the  makers,  and  taking  judgment  against 
McAfee,  the  plaintiff  in  error  and  indorser  of  the  bul  sued  upon,  was 
manifest  error,  for  which  the  judgment  should  have  been  arrested. 
See  Wilkinson  and  Tumey  t^.  Tiffany,  Duvall,  &  Co.,  6  Howard's 
Mississippi  Reports,  411.  Was  the  act  of  Mississippi,  adopted 
by  the  District  Court  in  its  application  to  this  case,  a  violation  of 
the  judicary  act  of  1789,  ch.  20  ?  The  eleventh  section  of  that 
act  gives  jurisdiction  to  the  Circuit  Courts  of  suits  between  a  citizen 
of  the  State  where  the  suit  is  brought  and  a  citizen  of  another  State, 
and  excepts  "'any  suit  to  recover  the  contents  of  any  promissory 
note,  or  other  chosen  action  in  favor  of  an  assignee,  imless  the  smt 
might  have  been  prosecuted  in  such  court  to  recover  the  contents, 
if  no  assignment  had  been  made  except  in  cases  of  foreign  biUs 
of  exchange."  The  foundation  of  this  action  was  a  foreign  bill  of 
exchange,  and  although  the  drawers  and  indorser  all  resided  in  the 
State  of  Mississippi,  it  came  within  the  exception  of  the  act  of  Con- 
gress, and  the  District  Court  neither  enlarged  or  diminished  the 
jurisdiction  of  tlie  court  by  adoptmg  the  rule,  nor  is  the  rule  in  its 
application  to  this  case  mcompatible  with  the  laws  of  Congress,  the 
rules  of  practice  prescribed  by  the  Supreme  Court  of  the  United 
States,  or  the  existmg  rules  of  the  District  Court.  The  case  of 
Kearyet  al.  v.  The  Farmers  and  Merchants'  Bank  of  Memphis,  16 
Peters,  89,  was  founded  upon  a  promissory  note,  the  makers  and 
indorser  all  living  in  Mississippi,  and  the  attempt,  under  this  rule, 
to  join  them  in  the  same  action  was  pronoimced  by  this  court  a  vio- 
lation of  the  judiciary  act,  in  giving  a  jurisdiction  to  the  District 
Court  which  that  act  had  not  conferred,  and  that,  therefore,  in 
that  case  the  nile  was  void.  Not  so  however  in  this  case,  —  the 
foundation  of  this  suit  being  a  foreign  bill  of  exchange,  the  appli- 

VOL.  V.  6 


62  SUPREME    COURT. 

McAfee   v.   Doremus   et   al. 

cation  of  the  ride  violates  no  law  of  Congress,  nor  is  it  incompatible 
with  any  rule  prescribed  by  this  court. 

The  rule  established  by  the  District  Court,  adopting  the  statute  of 
Mississippi,  is  of  great  value  to  the  citizens  of  that  State  ;  and,  so 
far  as  it  can  be  made  applicable  to  the  just  jurisdiction  of  the  District 
Court  of  the  United  States  in  that  State,  sound  public  policy,  re- 
spect for  her  public  functionaries,  and  the  rights  and  mterests  of  the 
parties  litigant  in  the  federal  tribunals  of  the  State,  appeal  strongly 
to  this  court  to  have  the  act  fairly  and  fully  executed. 

Mr,  Lee  and  Mr.  Stanton  contended  that  the  proof  offered  was 
sufficient ;  that  the  object  of  a  protest  was  accomplished  in  giving 
the  indorser  notice  ;  uiat  certified  copies  of  a  protest  were  gener- 
ally admissible  ;  that  a  notary  cannot  serve  the  original  protest  upon 
each  one  of  the  indorsers  ;  that  the  absence  of  the  original  at  the 
trial  was  sufficiendy  accounted  for  by  its  being  on  file  in  the  notary's 
office,  and  cited  Story  on  Bills,  301,  304;  20  Wendell,  82; 
8  Wheaton,  333 ;  4  Term  Rep.  175  ;  2  Peters,  179. 

As  to  the  second  exception,  they  contended  that  the  plaintiffs 
Uving  in  New  York  had  a  right  to  sue  the  indorser  and  drawers, 
which  right  could  not  be  taken  away  ;  that  they  had  a  right  to  dis- 
contmue  the  action  as  they  did  ;  that  the  plaintiff  in  error  was 
estopped  from  making  this  objection  ;  that  this  court  has  rejected 
the  statute  of  Mississippi,  and  cited  1  Peters,  78  ;  11  Peters, 
83-85  ;  16  Peters,  94  ;  2  Howard,  343. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  this  court  by  a  writ  of  error  to  the 
District  Court  of  the  Northern  District  of  Mississippi. 

The  suit  was  commenced  on  a  bill  of  exchange  against  Isaac 
Clymer,  Benjamin  C.  Polk,  William  C.  Ivins,  and  Hiram  Clymer, 
late  merchants  and  partners  in  trade,  under  the  firm  and  style  of  Cly- 
mer, Polk,  &  Co.,  makers,  and  Morgan  McAfee,  indorser.  The  pro- 
cess was  served  on  Polk  and  McAfee.  The  latter  pleaded  the  gen- 
eral issue,  and  an  alias  summons  was  issued  against  the  defendants 
not  served.  This  writ  was  served  on  Isaac  Clymer  and  William  C 
Ivins  ;  and  at  the  succeeding  June  term  the  plamtiffs,  by  leave  of 
the  court,  discontinued  the  suit  against  Clymer,  Polk,  &  Co.,  leav 
mg  McAfee,  the  indorser,  the  only  defendant. 

On  the  trial  the  plaintiffs  offered  the  deposition  of  H.  B.  Cenas, 
a  notary  public  at  New  Orleans,  to  prove  a  copy  of  the  protest, 
which  was  objected  to  by  the  defendant ;  but  the  court  admitted  the 
evidence,  and  this  constitutes  the  first  exception. 

By  the  Louisiana  acts  of  1821  and  1827,  the  notary  is  required 
to  record,  in  a  book  kept  for  that  purpose,  all  protests  of  bills  made 
by  him  and  the  notices  given  to  the  drawers  or  indorsers  ;  a  certi 
fied  copy  of  which  record  is  made  evidence. 
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Under  these  statutes  it  is  held,  in  Louisiana,  that  "a  certified 
copy  of  a  protest  is  suflScient  without  producing  the  original." 
Wliittemore  v,  Leake,  14  Louisiana  Reports,  394. 

It  is  admitted  that  in  respect  to  foreign  bills  of  exchange  the 
notarial  certificate  of  protest  is  of  itself  sufficient  proof  of  the  dis- 
honor of  a  bill,  without  any  auxiliary  evidence.  Townsley  v.  Sum- 
rail,  2  Peters,  179.  But  the  rule  is  different,  under  the  principles 
of  the  common  law,  in  regard  to  inland  bills. 

The  protest  offered  is  certified,  under  the  seal  of  the  notary,  "  to 
be  a  true  copy  of  the  original  protest,  draft,  and  memorandum  of 
the  manner  in  which  the  notices  were  served  on  file  and  of  record 
in  his  office."  But  the  deposition  of  Cenas,  the  notary,  was  relied 
on  as  provmg  the  protest  and  notice.  The  exception  taken  was 
not  to  the  deposition,  but  to  the  copy  of  the  protest. 

It  is  insisted  that  the  deposition  does  not  identify  the  protest,  and 
if  it  does,  that  it  is  not  competent  to  prove  the  copy  without  ac- 
counting for  the  non-production  of  the  original. 

In  regard  to  the  latter  objection,  it  appears  from  the  statutes 
above  cited,  that  the  notary  records  the  protest  and  the  manner  in 
which  notice  was  given,  and  this  record  is,  in  fact,  the  original.  It 
is  presumed  that  nothmg  more  than  a  short  memorandum  of  the  de- 
mand and  notice  b  taken,  firom  which  the  record  is  made  in  due 
form  ;  so  that  there  is,  strictlv,  no  original  except  that  which  is  of 
record.  And  a  copy  of  this  is  made  evidence  by  the  statute. 
Now  this  sufficiently  accounts  for  the  non-production  of  the  orig- 
mal  ;  and  a  sworn  Dr  a  certified  copy  is  the  only  evidence  of  the 
protest  which  can  be  produced. 

And  we  think  that  the  copy  of  the  protest  was  properly  consid- 
ered as  a  part  of  the  deposition.  It  was  offered  in  connection  with 
it,  and  is  referred  to  as  *'  Document  A.,"  as  no  other  meaning  can 
be  given  to  that  reference.  The  commissioner  who  took  the  depo- 
sition states,  the  copy  was  sworn  to  before  him,  and  the  exception  was 
to  the  "  copy  "  and  not  that  it  was  no  part  of  the  deposition.  And 
the  original  being  a  matter  of  record,  and  of  course  not  within  the 
power  of  the  plaintiffs  in  the  Circuit  Court,  a  sworn  copy  was 
admissible  as  evidence. 

After  the  verdict  was  rendered  against  McAfee,  the  indorser,  a 
motion  was  made  in  arrest  of  judgment  on  the  ground  that  it  ap- 
peared from  the  return  of  the  marshal,  the  process  had  been  duly 
served  on  three  of  the  partners  of  the  firm  of  Clymer,  Polk,  & 
Co.,  who  were  the  drawers  of  the  bill,  and  that  the  suit  had  been 
discontinued  as  to  them  ;  which  motion  the  court  overruled,  and  to 
which  the  defendant  excepted. 

It  appears  that  the  district  judge,  by  a  rule  of  court,  adopted 
nme  of  the  first  sections  of  the  statute  of  Mississippi,  entided  "  An 
act  to  amend  the  laws  respecting  suits  to  be  brought  against  mdor- 
sers  of  promissory  notes,"  &c.,  approved  13th  May  1837,  which  re- 
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quired  suit  to  be  brought  against  the  drawers  and  indorsers  of  a  bill 
of  exchange  jointly.  *  Under  tliis  statute  the  suit  was  brought 
against  the  drawers  and  also  the  mdorser  of  the  bill. 

This  statute,  as  adopted  by  the  district  judge,  was  brought  before 
this  court  in  the  case  of  Keary  and  others  v.  The  Farmers  and  Mer- 
chants' Bank  of  Memphis,  16  Peters,  89,  in  which  the  court  held 
that  "  the  law  of  Mississippi  is  repugnant  to  the  provisions  of  the 
act  of  Congress,  giving  jurisdiction  to  the  courts  of  the  United 
States.'' 

We  see  no  objection,  in  principle  or  in  practice,  to  the  discon- 
tinuance of  the  suit  against  the  drawers  of  the  bill.  Their  liability 
was  distinct  from  that  of  the  indorser.  In  no  respect  could  the  in- 
dorser  be  prejudiced  by  the  discontinuance.  As  a  matter  of  course 
it  was  permitted  at  the  cost  of  the  plaintiffs. 

In  the  case  of  Minor  et  al.  v.  The  Mechanics'  Bank  of  Alexan- 
dria, 1  Peters,  46,  the  court  held,  that  when  the  defendants  sever 
in  their  pleadings,  a  nolh  prosequi  ought  to  be  allowed  against  one 
defendant,"  that  "  it  is  a  practice  which  violates  no  rules  of  plead- 
mg,  and  will  generally  subserve  the  public  convenience.  In  the  ad- 
ministration of  justice,  matters  of  form  not  absolutely  subjected  to 
authorit;^  may  well  yield  to  the  substantial  purposes  of  practice." 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Order, 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi,  and  was  argued  by  counsel..  On  considera- 
tion whereof,  it  b  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  District  Court  in  this  cause  be  and 
the  same  is  hereby  affirmed,  with  costs  and  damages,  at  the  rate  of 
six  per  centum  per  annum. 


Elizabeth  Walker,  devisee  op  Robert  Walker,  deceased,  Plain- 
tiff IN  ERROR,  V,  Francis  T.  Taylor,  Willaim  Robinson,  Will-. 
lAM  E.  Sablett,  Thomas  Cook,  and  John  M.  Cresup,  Trustees  of 
THE  town  of  Columbus,  Defendants. 

Whero  the  plaintiflT  below  claimed  a  ferry  right  under  an  act  of  the  legislature  of 
Kentucky,  and  the  ground  of  defence  was  that  the  act  was  unconstitutional  and 
void  as  impairing  vested  rights,  and  the  decision  of  the  highest  State  court  was 
against  the  plaintiff,  a  writ  of  error,  issued  under  the  25th  section  of  the  judiciary 
act,  will  not  lie.  v     j    •  •        r 

This  court  can  entertain  jurisdiction  under  that  section  only  when  the  decision  of 
the  State  court  is  in  favor  of  the  validity  of  such  a  statute.  Here,  the  decision 
was  against  its  validity. 

This  case  was  brought  up,  by  a  writ  of  error  issued  under  the 
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■  —  " 

25th  section  of  the  judiciary  act,  from  the  Court  of  Appeals  for 
the  State  of  Kentucky. 

The  case  was  this. 

In  1820,  the  legislature  of  Kentucky  passed  an  act,  entitled 
"  An  act  for  establishing  and  laying  off  a  town  at  the  Iron 
Banks."  2  Morehead  &  Brown's  Digest,  1 044.  It  recited  tliat  the 
general  assembly  of  Virginia,  in  1783,  had  authorized  the  deputa- 
tion of  officers  of  the  Virginia  line  to  lay  off  four  thousand  acres  of 
land  b  such  manner  and  form  as  they  might  judge  most  beneficial 
for  a  town,  on  the  Mississippi  or  the  waters  thereof,  and  vest  the 
same  in  trustees  for  the  conmion  benefit  and  interest  of  the  whole  ; 
that  trustees  were  appointed,  who  located  the  four  thousand  acres  of 
land  upon  the  Mississippi,  including  the  Iron  Banks,  and  that  said 
trustees,  or  a  majority  of  them,  had  died  before  executing  the  trust 
reposed  in  them. 

The  statute  then  appointed  trustees,  who  were  to  cause  a  survey 
to*  be  executed  for  the  four  tliousand  acres  of  land  and  have  the 
same  duly  recorded  in  the  office  of  the  surveyor  of  the  lands  set 
apart  for  the  military  bounty  on  State  establishment,  but  declared 
that  the  trustees  should  not  (unless  thereafter  authorised  by  law) 
sell  or  dispose  of  the  same  or  any  part  thereof  in  any  manner  what- 
ever, but  hold  the  same  subject  to  the  control  and  future  disposition 
by  the  legislature.  It  then  proceeded  to  authorize  them  to  lay  off 
a  town,  divide  it  into  lots,  cause  a  survey  to  be  made,  adopt  rules 
for  the  government  of  the  town,  and  tlien  authorized  them  to  sell  at 
public  sale  any  number  of  lots,  not  exceeding  one  hundred  lots,  of 
half  an  acre  each.  All  the  money  arising  firom  such  sale  was  to 
be  paid  into  the  public  treasury  of  the  State. 

Li  1821,  an  act  was  passed  to  amend  and  repeal,  in  part,  the 
above  act  (2  Morehead  &  Brown,  1046).  This  authorized  the 
trustees  to  appoint  a  treasurer,  who  should  pay  all  the  money  re- 
ceived into  the  treasury  of  the  State,  to  be  men  divided  amongst 
the  officers  and  soldiers  of  the  Virginia  lines  ;  to  sell  fifty  more 
lots  ;  to  sue  trespassers,  &c.,  &c. 

Under  these  acts,  the  trustees  laid  off  the  town  of  Columbus  into 
lots,  streets,  alleys,  and  public  grounds,  and  made  and  recorded  a 
plan  therefor,  by  which  Uiey  leu  an  open  space  of  ten  poles,  as  a 
common,  along  the  margin  of  the  river,  between  low  water-mark 
and  the  lots  next  to  the  river,  and  dedicated  this  common  to  public 
use. 

In  1825,  an  act  was  passed  (acts  of  1825,  chap.  72),  the  first 
section  of  which  authorized  the  tnastees  to  sell  the  whole  of  the  in 
and  out  lots,  provided  they  should  all  concur  ;  and  the  second  sec- 
tion authorized  the  trustees,  or  a  majority  of  them,  to  "fix  the 
rates  of  ferriage  across  the  Mississippi  river,  and  lease  out  ferries 
for  any  term  of  years,  not  exceeding  five,  and  apply  the  rents  to  the 
improvement  of  the  town." 
6* 
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In  1829  (acts  of  that  year,  page  31),  it  was  provided,  by  an  act 
passed  in  that  year,  —  "  That  a  public  ferry  be  and  the  same  is 
hereby  established  at  the  warehouse  landing  of  Owen  G.  Gates  and 
Robert  Walker,  fronting  their  lot.  No.  3,  in  tlie  town  of  Golum- 
bus,  across  the  Mississippi  river  to  the  opposite  shore,  and  that  said 
ferry  be  in  the  name,  and  for  the  benefit,  of  said  Gates  and  Walker, 
their  heirs  and  assigns,  forever :  provided,  however,  that  said 
Gates  and  Walker  enter  into  bond,  in  the  Gounty  Gourt  of  Hick- 
man, in  the  penalty  of  $  1 ,000,  conditioned  for  the  faithful  perform- 
ance of  the  duties  required  of  other  ferry  keepers  by  law  in  tliis 
commonwealth." 

At  the  session  of  1830  (acts  of  1830,  chap.  533,  page  148 J,  an 
act  was  passed  restoring  the  ferry  privileges  to  the  town  of  Golum- 
bus.     The  first  section  was  as  follows  :  — 

"  That  so  much  of '  An  act  to  establish  a  warehouse  at  the  mouth 
of  Jonathan's  creek,  in  Galloway  county,  and  for  other  purposes,' 
as  establishes  a  public  ferry  at  the  warehouse  landing  of  Chven  G. 
Gates  and  Robert  Walker,  fronting  their  lot.  No.  3,  m  the  town 
of  Golumbus,  across  the  Mississippi  river  to  the  opposite  shore, 
in  the  name  of  the  said  Gates  and  Walker,  their  heirs  and  assigns, 
forever,  be  and  the  same  is  hereby  repealed  ;  it  being  satisfactorily 
proved  that  lot  No.  3,  in  the  town  of  Golumbus,  does  not  bind 
on  the  Mississippi  river  ;  that  the  margin  of  said  river,  opposite  the 
town  of  Golumbus,  in  laying  off  the  same,  was  reserved  as  a  public 
landmg,  and  belongs  to  the  trustees  thereof,  for  the  use  of  the  in- 
habitants ;  that,  under  the  laws  of  this  State,  the  trustees  of  Golum- 
bus were  vested  with  ferry  privileges  from  the  said  public  ground, 
on  the  margin  of  the  river,  across  the  Mississippi  river,  for  the  use 
of  the  inhabitants  ;  that  said  Gates  was  the  lessee  of  a  ferry  from 
the  trustees  of  Golumbus,  and  the  said  Walker  his  surety,  at  the 
time  of  granting  the  ferry  hereby  repealed  ;  and  that  no  notice  of 
the  application  to  the  legislature  was  given  to  the  said  trustees,  nor 
a  representation,  that  a  ferry  was  already  established  there,  made  in 
their  petition  to  the  legislature." 

The  second  section  repealed  the  grant  to  Gates  and  Walker,  and 
the  third  section  regranted  and  confinned  to  the  trustees,  and  their 
successors,  all  the  ferry  rights  and  privileges  from  the  public 
ground,  and  vested  them  with  power  to  lease  one  or  more  ferries 
from  said  public  ground,  from  time  to  time,  not  exceeding  five  years 
at  any  one  time. 

Gates  and  Walker  had  complied  with  the  requisitions  of  the  act 
of  1829,  and  put  their  ferry  mto  operation.  Gates  sold  his  interest 
to  Walker,  and  he,  dying,  devised  it  to  his  wife,  who  continued  in 
the  exercise  of  it  until  interrupted  by  the  trustees,  who  claimed  the 
exclusive  privilege  of  ferriage. 

In  September,  1842,  Elizabeth  Walker,  the  plaintiff  in  error, 
brought  an  action  of  trespass  on  the  case  against  the  trustees,  in  the 
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Hickman  Circuit  Court.  The  defendants  filed  five  pleas,  but  it  is 
only  necessary  to  notice  the  first.  That  plea  set  forth  all  the  afore- 
said acts  of  assembly  prior  to  the  act  of  1 829  ;  averred  that  the 
legal  title  to  the  land  on  which  the  town  was  situated  had  been 
vested  for  that  purpose  in  trustees,  as  is  above  stated  ;  that,  upon 
the  sale  of  the  lots,  there  was  a  reservation  made  of  all  ferry  rights 
to  the  trustees  of  the  town,  for  its  use  ;  that  they  had  been  con- 
stantly in  the  exercise  of  those  rights ;  that  between  lot  No.  3 
and  tlie  river  there  intervened  a  street,  ten  poles  in  width,  and  be- 
tween that  and  the  river  a  ''  conmion."  From  these  facts,  it  de- 
duced and  alleged  the  exclusive  ferry  right  of  the  defendants,  co- 
extensive with  the  limits  of  the  town  on  the  river,  as  incident  to 
their  alleged  legal  title  to  the  common,  as  secured  to  them  by  said 
reservation  on  the  sale  of  lots,  and  as  granted  to  them  by  said  prior 
acts  of  assembly. 

And  it  therefore  further  alleged,  that  the  act  of  1829,  grantmg  a 
ferry  to  Cates  and  Walker,  "  was  unconstitutional  and  void,  bemg 
an  attempt  to  impair  and  divest  prior  vested  rights,"  &c. ;  and  so 
justified  the  defendants  for  the  disturbance  and  trespass  com- 
plained of. 

To  this  plea  the  plaintifi*  demurred  ;  and,  upon  argument,  the  de- 
murrer was  overmled.  The  plaintiff,  not  fihng  any  replication  to 
this  plea,  judgment-was  entered  for  the  defendants,  for  the  want  of 
a  replication. 

Mrs.  Walker  appealed  to  the  Court  of  Appeals,  where  the  judg- 
ment of  the  court  below  was  aflSrmed,  and  a  writ  of  error  brou^t 
the  case  up  to  this  court. 

The  cause  was  argued  at  the  present  term  by  Mr.  Crittenden^ 
for  the  plaintiff  in  error,  and  Mr.  Cates j  for  the  defendants. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  by  a  writ  of  error  to  the  Court  of 
Appeals  of  the  State  of  Kentucky. 

It  has  been  argued  by  counsel,  on  the  merits,  without  noticing  the 
important  preliminary  question  of  jurisdiction. 

The  power  intrusted  to  this  court,  of  reviewing  the  decisions  of 
State  tribunals,  k  within  narrow  and  well  defined  limits,  and  has 
been,  in  some  instances,  looked  upon  with  jealousy.  Our  decisions 
may  fail  to  command  respect,  unless  we  carefiiUy  confine  ourselves 
within  the  bounds  prescnbed  for  us  by  the  constitution  and  laws. 
If  they  have  not  conferred  jurisdiction,  the  consent  of  parties  will 
not  justify  its  assumption.  The  record  in' this  6ase  shows,  that  the 
plaintiff  declared,  in  an  action  on  the  case,  for  a  disturbance  of  her 
right  of  ferry  ;  asserting  an  exclusive  right,  in  herself,  by  virtue  of 
an  act  of  the  legislature  of  Kentucky,  of  the  3 1st  of  Decemb^, 
1829.     The  defendants^  first  plea  (die  only  one  sustained  by  the 
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court) ,  after  averring  a  previous  grant  to  themselves,  by  an  act  of 
the  27th  of  December,  1 820,  and  other  facts,  unnecessary  to  notice, 
concludes  as  follows  :  —  "  And  so  the  defendants  say  tliat  the  said 
act,  dated  the  31st  of  December,  1829,  pui*porting  to  establish  a 

fublic  feriy  at  the  warehouse  landing  of  Owen  G.  Gates  and 
lobert  Walker,  fronting  their  lot  No.  3,  in  the  town  of  Gohnnbus, 
over  the  Mississippi  river  to  the  opposite  shore,  is  unconstitutional 
and  void,  being  an  attempt  to  impair  prior  vested  rights,  witliout 
compensation  therefor  ;  all  of  which  defendants  are  ready  to 
verily,"  &c. 

To  this  plea  the  plaintiff  demurred  ;  tlie  defendants  joined  in 
demurrer,  and  the  Circuit  Court  of  Kentucky  gave  judgment  for 
defendants.  The  plaintiff  then  appealed  to  the  Court  of  Appeals 
of  that  State,  who  affirmed  the  judgment  of  the  Circuit  Court. 

The  record,  ilierefore,  presented  this  single  issue,  —  "Whether 
tlie  act  of  the  legislature  of  Kentucky,  of  the  21st  of  December, 
1829,  under  which  the  plaintiff  claimed  title,  was  unconstitutional  and 
void,"  as  being  repugnant  to  the  constitution  of  the  United  States, 
and  the  decision  of  the  Court  of  Appeals,  is  against  its  validity. 

The  twenty-fifth  section  of  the  act  of  the  24th  of  September, 
1789,  which  confers  on  this  court  the  power  of  supervision  over  the 
State  tribunals,  so  far  as  at  present  applicable,  confines  it  to  cases 
"  where  is  dra\vn  in  question  the  validity  of  b  statute  of,  or  an 
authority  exercised  under,  any  State  on  the  ground  of  their  being 
repugnant  to  die  constitution  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity."  That  this  case  does  not 
come  within  the  category,  is  too  plain  to  admit  of  argument  or  re- 
quire authority.  The  reason  and  policy  of  granting  to  this  court 
the  power  to  revise  the  decisions  of  the  State  courts  when  in  favor 
of  the  validity  of  their  own  statutes,  and  refusing  it  to  us  when  the 
judgment  is  against  their  validity,  are  obvious,  and  are  fully  stated  by 
the  court  in  die  case  of  The  Commonwealth  Bank  of  Kentucky  v, 
Thomas  Griffith  et  al.,  14  Peters,  56.  That  case  is  precisely  in 
point  with  the  present,  and  decides  that,  — ''  Under  this  clause  of 
the  act  of  Congress,  three  things  must  concur  to  give  this  court 
jurisdicrion.  1st.  The  validity  of  a  statute  of  a  State  must  be 
drawn  in  question.  2d.  It  must  be  drawn  in  question  upon  the 
ground  that  it  is  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States.  3d.  The  decision  of  die  State  court  must  be  in 
favor  of  their  validity." 

As  the  judgment  of  the  Court  of  Appeals  of  Kentucky  was  ren- 
dered agamst  the  validity  of  the  statute  in  this  case,  it  must  be 
dismissed  for  want  of  jurisdiction. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Court  of  Appeals  for  the  State  of  Kentucky,  and  was 
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argued  by  counsel.  On  consideration  whereof,  it  is  now  here  or- 
dered and  adjudged  by  this  court  that  this  wTit  of  error  be  and  the 
same  is  hereby  dismissed  for  the  want  of  jurisdiction.  , 


Samuel  Hildeburn,  Plaintiff,  v.  Henry  Turner,  Defendant. 

When  a  bill  of  exchange  is  made  payable  at  a  bank,  and  the  bank  itself  is  the 
holder  of  the  bill,  it  is  a  sufficient  demand  if  the  notary  presents  it  at  the  bank 
and  demands  payment. 

If,  therefore,  the  protest  states  this  and  also  that  the  notary  was  answered  t)mt  it 
could  not  be  paid,  it  is  sufficient.  It  is  not  necessary  for  him  to  five  the  name 
of  the  person  or  officer  of  the  bank  to  whom  it  was  presented,  and  by  whom  he 
was  answered. 

This  case  came  up  on  a  certificate  of  division  in  opinion  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

The  point  of  difference  is  fuUy  set  forth  m  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Brent^  for  the  plamtiff,  and  Mr,  Bibbj  for 
the  defendant. 

Mr.  Brent^  for  plaintiff. 

The  single  question  is  on  the  admissibility  of  the  notarial  protest ; 
and,  if  admissible  for  any  purpose,  it  is  competent  evidence.  The 
bill  of  exchange  is  drawn  in  Mississippi,  payable  in  Louisiana  ;  and, 
in  such  case,  the  protest  is  evidence  by  the  law  merchant.  2  Peters, 
593  ;  2  Peters,  691 ;  Waldron  v.  Turpin,  15  Louisiana  Rep.  555  ; 
5  Martm's  (N.  S.)  Rep.  513.  On  this  head,  I  also  refer  to  the 
statute  of  Louisiana,  1827  (Bullard  and  Cuny's  Digest,  13,  43), 
and  to  14  Louisiana  Rep.  394  ;  Franklin  v.  Verbois,  6  Louisiana 
Rep.  730.  The  demand  is  presumed  to  be  made  in  business  hours. 
Fleming  v.  Fulton,  6  Howard's  Miss.  Rep.  484.  I  also  refer  to 
the  decision  of  this  court  in  Musson  v.  Lake,  4  How.  S.  C.  R. 
262,  and  to  Brandon  &  Lofftus  v.  Whitehead,  4  How.  S.  C.  R. 
127  ;  also  to  Bank  of  the  United  States  v.  Cameal,  2  Peters,  549. 

Mr.  Bibby  for  defendant. 

The  objection  taken  to  the  reading  of  the  protest  offered  in  evi- 
dence was,  that  the  protest  did  not  contam  a  sufficient  statement  of 
the  presentment  of  the  bill  for  payment. 

The  bill  was  drawn  by  A.  G.  Bennett,  at  Canton,  Mississippi,  on 
H.  F.  Bennett,  at  same  place,  in  favor  of  Henry  Turner,  in  New 
Orleans,  for  $995.04,  payable  at  the  Merchants'  Bank  of  New 
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Orleans  twelve  months  after  date.  Accepted  by  H.  F.  Bennett, 
indorsed  to  Samuel  Hildeburn  by  Henry  Turner,  and  to  A.  H. 
Wallace  &  Co.,  by  the  indorsee,  Hilderburn. 

The  notary  in  his  protest  for  non-payment  states,  —  "At  the  re- 
quest of  the  Merchants'  Bank  of  New  Orleans,  holder,"  "  I  pre- 
sented said  draft  to  the  proper  officer  at  the  Merchants'  Bank, 
where  the  same  is  made  payable,  and  demanded  payment  thereof. 
I  was  answered  that  the  same  could  not  be  paid."  Whereupon  he 
protested,  &c. 

No  person  is  named  to  whom  he  presented  the  bill  for  payment. 

The  notary  has  undertaken  to  judge  a  matter  of  law,  instead  of 
certifymg  the  name  of  the  person  supposed  to  be  the  proper  officer 
of  tlie  bank.  Was  he  the  president,  or  the  cashier,  or  a  director  ? 
Who  was  he  ?     What  was  his  name  ? 

The  notary  presented  the  bill  to  an  officer  of  the  holder,  and 
demanded  payment  of  the  holder's  servant  or  agent. 

The  notary  should  have  exhibited  the  bill  openly  and  publicly  at 
the  bank,  and  demanded  payment  openly  and  publicly,  so  that  all 
persons  at  the  bank,  or  in  hearing,  might  have  had  notice. 

As  the  presentment  of  the  bill  was  not  to  the  acceptor,  nor  to  any 
person  in  his  employ,  the  demand  of  payment,  at  the  place  appointed 
m  the  body  of  the  bill,  should  have  been  general  and  public,  so  that 
any  person  interested  might  have  taken  up  the  bill. 

The  person,  the  name  of  the  person,  to  whom  the  presentment 
and  demand  of  payment  was  made,  should  have  been  stated. 

See  Chitty  on  Bills  and  Form  of  Protest  (9  Lond.  ed.),  4.62. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  upon  a  certificate  of  division 
from  the  Circuit  Court  for  the  Southern  District  of  Mississippi. 

The  case  stated  is  this.  The  plamtiiF  offered  in  evidence  a  bill 
drawn  by  A.  G.  Bennett,  at  Canton,  Mississippi,  upon  Henry  F. 
Bennett,  payable  twelve  months  after  date,  to  the  order  of  Henry 
Turner,  in  New  Orleans,  at  the  Merchants'  Bank  there,  for  nine  hun- 
dred and  ninety  five  dollars  and  four  cents,  which  was  accepted  by 
the  drawee,  and  indorsed  by  Turner,  the  payee,  to  Hildeburn,  the 
plaintiff.  There  were  also  subsequent  indorsements  upon  the  bill, 
which  it  is  not  material  to  notice.  And  m  order  to  show  that  the 
bill  had  been  duly  presented  for  payment  and  refused,  the  plaintiff 
offered  to  read  the  following  notarial  protest,  upon  the  back  of 
which  was  a  copy  of  the  bill  and  acceptance,  and  the  indorsements 
thereon. 

United  States  of  America,  State  of  Louisiana  :  — 

By  this  public  mstrument  of  protest,  be  it  known  that,  on  this 
fourth  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
forty  one,  at  the  request  of  the  Merchants'  Bank  of  New  Orleans, 
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holder  of  the  original,  whereof  a  true  copy  is  on  the  reverse  hereof 
written,  I,  Jules  Mossy,  a  notary  public  in  and  for  the  city  and  par- 
ish of  New  Orleans,  State  of  Louisiana,  aforesaid,  duly  commis- 
sioned and  sworn,  presented  said  draft  to  the  proper  officer  at  the 
Merchants'  Bank,  where  the  same  is  made  payable,  and  demanded 
payment  thereof.  I  was  answered  that  the  same  could  not  be  paid. 
Whereupon,  I,  the  said  notary,  at  the  request  aforesaid,  did  protest, 
and  by  these  presents  do  publicly  and  solemnly  protest,  as  well 
against  the  drawer  or  maker  of  said  draft  as  against  all  others 
whom  it  may  concern,  for  all  exchange,  reexchange,  damages, 
costs,  charges,  and  interests,  suffered  or  to  be  suffered,  for  want 
of  payment  of  the  said  draft. 

Thus  done  and  protested  in  the  presence  of  George  Lanaux  and 
Jas.  P.  Gilly,  witnesses. 

In  testimony  whereof,  I  grant  these  presents,  under  my  signature, 
J.  -|  and  the  impress  of  my  seal  of  office,  at  the  city  of  New  Or- 
•-  '  *'■'  leans,  on  the  day  and  year  first  above  written. 

(Signed.)  Jules  Mossy,  JSTotary  Public. 

The  defendant  objected  to  the  reading  of  this  protest,  upon  the 
ground  that  it  did  not  contain  a  sufficient  statement  of  the  present- 
ment of  the  bill  for  payment.  And  upon  this  question  the  judges 
of  the  Circuit  Court  were  divided  in  opinion,  and  thereupon  ordered 
it  to  be  certified  to  this  court. 

This  protest  is  not  altogether  in  the  language  usually  employed  in 
instruments  of  that  description,  but  we  think  it  contains  enough  to 
show  that  the  presentment  and  demand  were  duly  made.  Un- 
doubtedly, the  principles  of  justice,  and  the  safety  of  the  conmier- 
cial  community,  require  that  such  instruments  should  be  carefully 
examined,  and  should  not  be  admitted  in  evidence  unless  they  show 
plainly  that  every  thing  was  done  which  the  law  requires  to  charge 
the  indorser.  But  in  this  case,  it  appears  by  the  protest  that  the 
Merchants'  Bank,  at  which  it  was  payable,  was  the  holder  of  the  bill, 
and  that  the  notary  presented  it  for  payment  at  the  bank,  and  de- 
manded payment  thereof,  and  was  answered  that  it  could  not  be  paid. 
According  to  the  current  of  authorities,  nothing  more  need  be  stated 
in  the  protest  of  a  bill  of  this  kind,  payable  at  a  bank,  and  of  which 
the  bank  is  the  holder,  and  it  is  not  necessary  to  give  the  name  of 
the  person  or  officer  of  the  bank  to  whom  it  was  presented,  or  by 
whom  he  was  answered.  Neither  does  the  statement  in  this  case, 
that  it  was  presented  to  the  proper  officer  of  the  bank,  give  any  ad- 
ditional validity  to  this  protest.  For  when  the  law  requires  the  bill 
to  be  presented  to  any  particular  person  or  officer  of  a  bank,  the 
protest  must  show  that  it  was  presented  accordmgly,  and  it  would 
not  be  sufficient,  to  say  that  he  presented  it  to  the  proper  person  or 
proper  officer.  In  this  case,  however,  the  presentment  and  de- 
mand at   the  place  where  it  was  made  payable  is  all  that   was 
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necessary,  and  as  this  appears  to  have  been  done,  the  protest  ought 
to  have  been  received  in  evidence,  and  we  shall  cause  it  to  be  cer- 
tified accordingly  to  the  Circuit  Court. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  and  on  the  point  and  question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion,  and 
which  were  certified  to  this  court  for  its  opinion,  agreeably  to  the 
act  of  Congress  in  such  case  mad^  and  provided,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  the  opinion  of  this 
court  that  the  protest  offered  in  this  case  ought  to  have  been  re- 
ceived as  evidence  ;  wherefore,  it  is  now  here  ordered  and  ad- 
judged that  it  be  so  certified  to  the  said  Circuit  Court. 


Henry  Miller,  Administrator  op  George  Miller,  deceased, 
Plaintiff  in  error,  v,  Betset  Herbert  and  Caroline  Her- 
bert, Defendants  in  error. 

Under  a  statute  of  Maryland  passed  in  1796,  a  deed  of  manumission  is  not  good 
unless  recorded  within  six  months  after  its  date ;  and  this  law  is  in  force  in 
Washington  county,  District  of  Columbia. 

The  statutes  and  decisions  of  Maryland  examined. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  District  of  Columbia,  for  the  county  of  Washington. 

The  defendants  in  error  filed  their  petition  in  the  Circuit  Court, 
by  which  they  claimed  a  right  to  their  freedom,  under  a  deed  of 
manumission  executed  to  them  on  the  28th  of  February,  1842,  by 
their  owner,  George  Miller,  who  was  an  inhabitant  of  Washington 
county,  at  the  date  of  the  deed,  and  at  the  time  of  his  death,  and 
on  whose  estate  the  plaintiflf  in  error  had  taken  administration. 

The  petition,  setting  out  the  character  of  the  claim  of  the  defend- 
ants in  error,  was  in  the  following  words. 

To  the  Honorable,  Judges  of  the  Circuit  Court  of  the  District  of 
Columbia  for  Washington  County  : 
The  petition  of  Betsey  Herbert  and  Caroline  Herbert  humbly 
showeth,  that  your  petitioners  were  the  slaves  of  George  Miller, 
late  of  die  city  of  Washmgton,  deceased  ;  that  the  said  decedent, 
in  hb  lifetime,  mtending  to  manumit  and  set  free  from  slavery  your 
petitioners,  caused  to  be  prepai'ed  a  paper-writing  for  thsft  purpose, 
and  sent  for  S.  Drury,  Esq.,  a  justice  of  the  peace  of  said  county, 
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to  take  his  acknowledgment  hereof,  and  also  Charles  Bowerraan  and 
John  Hoover  to  witness  the  execution  tliereof ;  tliat  on  the  28lh  day  of 
February,  1842,  the  said  justice  and  the  said  witnesses  came  to  the 
house  of  said  George  Miller,  and  the  said  George  Miller  did  then 
and  there,  in  the  presence  of  the  said  fitnesses,  execute  the  said 
paper-wTiting,  and  did  acknowledge  the  same  before  the  said  justice 
of  the  peace  ;  but  the  said  witnesses  neglected  to  sign,  or  did  not 
understand  that  they  were  called  upon  to  sign,  the  said  mstrument  as 
witnesses  ;  that  the  said  George  Miller  retained  the  said  paper- 
writing  in  his  possession  until  some  short  time  before  his  death,  when 
he  gave  it  to  your  petitioners,  with  instructions  to  place  it  in  the 
hands  and  follow  the  directions  of  Mr.  John  McLelland,  of  this 
city,  which  your  petitioners  did  ;  and  the  said  John  McLelland,  dis- 
charging the  said  trust,  placed  the  said  paper-writing  in  the  hands  of 
Joseph  H.  Bradley,  Esq.,  an  attorney  of  tliis  court,  who  lodged 
the  said  paper  in  the  Orphans'  Court  of  the  county  aforesaid. 

Your  petitioners  claim  that,  by  the  said  paper-writmg,  so  exe- 
cuted and  delivered,  they  are  entitled  to  their  freedom,  and  they  are 
advbed  it  was  not  necessary  that  the  said  paper  should  have  been 
signed  by  said  witnesses,  and  that  the  same  is  a  good  and  operative 
deed.  But  if  the  said  deed  ought  to  have  been  signed  by  said  wit- 
nesses, they  claim  that  this  court,  acting  as  a  court  of  chancery,  will 
permit  the  execution  thereof  to  be  proved  now,  and  will  decree  the 
said  deed  to  be  put  on  record. 

They  further  show  that,  after  the  delivery  of  the  said  deed  to 
your  petitioners,  the  said  George  Miller  departed  this  life  intestate, 
and  that  Henry  Miller  administered  on  his  estate,  and  now  claims 
them  as  part  of  the  personal  estate  of  said  George  Miller,  and  they 
pray  that  he  may  be  summoned  and  required  to  show  cause  why 
the  paper-writing  shall  not  be  admitted  to  record,  and  your  pe- 
titioners declared  free. 

Joseph  H.  Bradley,  for  Petitioners. 

The  counsel  for  the  respective  parUes  then  filed  the  following 
agreement :  — 

Agreement  of  Counsel. 

It  is  agreed,  that  if  this  court  shall  be  of  opinion  that  they  would 
have  power,  sitting  in  chancery,  to  decree  the  record  of  the  deed, 
the  execution  of  which  was  imperfect  under  the  law,  because  the 
witnesses  did  not  sign  it,  "  in  such  case  this  court  shall  have  the 
same  power  to  decree  or  adjudge  the  said  defect  to  be  rectified  as 
it  would  if  sitting  as  a  court  of  chancery,''  it  being  distinctly  under- 
stood that  the  facts  are  not  admitted,  but  proof  Uiereof  is  required, 
and  the  defendant  is  to  offer  any  legal  proof  to  meet  the  petitioners' 
case  ;  and  the  petitioners  are  to  sustain  their  petition  by  competent 
proof.     It  being  the  object  of  this  agreement  to  avoid  the  expense 

VOL.  V.  7 
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of  a  bill  in  chancery,  and  to  bring  all  the  questions  which  may  arise 
at  law  or  in  equity  before  the  court  under  the  petition. 

Joseph  H.  Bradley,  for  Petitioners. 

William  L.    Brent,  for  Defendant 

The  instrument  relied  on  m  support  of  the  petition,  as  the  deed 
of  manumission  from  George  Miller,  and  referred  to  in  the  bill  of 
exceptions  as  paper  marked  A.,  was  in  these  words  :  — 

To  all  whom  it  may  concern,  be  it  known  that  I,  George  Miller, 
of  Washington  county,  District  of  Columbia,  for  divers  good  causes 
and  considerations  me  thereunto  moving,  have  released  from  slave- 
ry, liberated,  manumitted  and  set  free,  and  by  these  presents  do 
hereby  release  from  slavery,  liberate,  manumit,  and  set  free,  my 
negro  women,  one  named  Betsey  Herbert,  about  forty-two  years  of 
age,  and  the  other  named  Carolme  Herbert,  about  seventeen  years  of 
age,  both  able  to  work  and  gain  a  sufl5cient  livelihood  and  main- 
tenance ;  and  they,  the  said  negro  women,  named  Betsey  Herbert 
and  Carolme  Herbert,  I  do  declare  to  be  henceforth  free,  manu- 
mitted, and  dischai-ged  from  all  manner  of  service  or  servitude  to 
me,  my  executors  or  administrators,  forever. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
28th  day  of  February,  m  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-two. 

George  Miller.  [Seal.] 

District  of  Columbia,  Washmgton  County,  to  wit : 

Be  it  remembered,  and  it  is  hereby  certified,  that  on  this  28th 
day  of  February,  m  the  year  of  our  Lord  eighteen  hundred  and 
forty-two,  personally  appeared  before  me,  a  iustice  of  the  peace  in 
and  for  said  county  and  district,  George  Miller,  and  acknowledged 
the  foregomg  deed  or  manumission  to  be  his  act  and  deed  for  the 
purposes  therein  mentioned,  as  witness  my  hand  and  seal. 

Samuel  Drury,  J.  P.  [Seal.] 

Issue  havmg  been  joined  upon  the  right  alleged  in  the  petition, 
and  a  jury  been  empannelled  to  try  that  issue,  the  following  bill  of 
exceptions  was,  at  the  trial,  sealed  by  the  judges. 

Defendants  Bill  of  Exceptions. 

Betsey  and  Caroline  Herbert,  v.  Henry  Miller,  Administrator  of 

George  Miller. 

The  plaintiffs  offered  evidence  tending  to  prove  that  George 
Miller,  who  owned  and  held  the  slaves,  petitioners,  sent  for  a 
magistrate,  Mr.  Drury,  and  also  two  witnesses  to  \vntness  the  paper 
marked  A.,  which  paper  was  signed  by  said  Miller  in  the  presence 
of  said  witnesses,  and  acknowledged  before  said  Drury,  but  was 
not  then,  and  never  was,  signed  by  said  intended  attesting  witnesses, 
before  whom  and  in  whose  presence  said  Miller  admitted  the  deed 
to  be  his,  and  desired  said  witnesses  to  attest  to  the  same  ;  to  the 
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reading  of  said  paper  in  evidence  the  defendant  objected,  aiid  said 
objection  was  overruled  and  excepted  to  by  the  defendant.  The 
defendant  then  offered  evidence  tending  to  prove  that  the  paper 
marked  A.  was,  immediately  upon  the  death  of  the  maker,  Miller, 
which  took  place,  about  eighteen  months  after  the  execution  thereof, 
deUvered  to  Mr.  McLelland,  by  the  petitioners,  who  stated  that  it 
was  so  done  by  the  direction  of  Miller,  and  who  also  stated  that  they 
held  possession  of  the  paper  from  the  time  of  its  execution  until  that 
time,  and  also  that  Miller,  the  grantor  m  said  paper  A.,  died  largely 
mdebted,  and  left  no  property  other  than  said  petitioners,  sufficient 
to  pay  his  debts  ;  and  also,  that  defendant  has  regularly  and  duly 
administered  upon  the  estate  in  this  county  of  said  deceased. 
Whereupon  the  defendant,  by  his  counsel,  moved  the  court  to  in- 
struct the  jury  that  upon  the  evidence  aforesaid  the  plaintiffs  are  not 
entitled  to  recover  ;  which  instruction  was  refused  by  the  court,  and 
the  defendant  excepts  to  said  refusal,  and  prays  that  this  his  several 
bills  of  exceptions  may  be  signed,  sealed,*  and  enrolled,  which  is 
accordingly  done. 

W.  Cranch,      [Seal'] 
B.  Thrustgn.  [Seal'] 

The  jury,  under  the  instructions  given  by  the  court,  foimd  a 
a  verdict  for  the  petitioners,  viz.  that  they  were  free. 

To  review  these  two  decisions  of  the  court,  the  case  was  brought 
up  by  writ  of  error. 

It  was  amied  by  Mr.  Coxe^  for  the  plamtiff  in  error,  and  Mr. 
Lawrence^  for  the  defendants  in  error. 

Mr.  Coxtj  for  the  plaintiff  in  error,  insisted  that  there  was  error. 
First,  in  admitting  the  instrument  A.  to  be  read  in  evidence  to  the 
iury  ;  and,  second,  in  refusing  to  instruct  the  jury  that  upon  the  said 
mstrument,  which  was  not  recorded  within  eighteen  months  after 
the  date,  nor  at  any  time  during  the  life  of  George  Miller,  the 
petitioners  could  not  recover. 

Mr.  Lawrence^  for  defendants  in  error. 

The  only  facts  which  can  be  taken  into  consideration,  in  this  case, 
are  those  which  appear  in  the  record.  Those  facts  afford  no  ground 
for  the  assumption,  on  the  other  side,  that  the  deed  of  manumission, 
now  in  controversy,  was  retained  m  the  possession  of  the  grantor 
imtil  the  time  of  his  death,  and  there  is,  consequently,  no  foimdation 
for  the  argument  tliat  has  been  advanced,  —  that  although  this  deed 
was,  on  the  face  of  it,  to  take  effect  in  presently  yet  it  was,  as 
matter  of  fact,  to  take  effect  infuturo. 

As  to  the  remarks  that  have  been  made  upon  the  double  aspect 
in  which  the  petition  in  the  court  below  is  regarded,  that  is,  as  a 
petition  for  freedom,  and  in  the  nature  of  a  bill  m  equity,  this  court 
•>s  referred  to  the  agreement  which  is  made  part  of  the  record,  and 
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in  which  every  defect  that  a  court  of  chancery  is  competent  to 
remedy,  is  to  be  considered  as  having  been  akeady  remedied.  This 
agreement  is  of  special  importance,  in  regard  to  any  objection  that 
might  arise  in  consequence  of  the  deed  having  been  received  in 
evidence  in  its  then  existing  state. 

The  whole  argument,  for  the  plaintiffs  in  error,  proceeds  upon  the 
ground  that  tliere  was  only  one  class  of  deeds  comprehended  in  the 
act  of  1796,  or,  that  if  there  were  two  classes,  they  were  both  to 
be  authenticated  in  the  same  manner.  I  maintain  tliat  there  were 
two  classes  of  deeds  to  be  differently  autlienticated  ;  tlie  one,  to 
take  effect  in  presently  and  to  be  "  evidenced  "  by  two  witnesses  ; 
the  other,  to  take  effect  in  future j  and  to  be  acknowledged  and 
recorded. 

This  was  a  deed  of  inmlediate  emancipation,  and  was  "  evi- 
denced "  by  two  witnesses.  It  is  to  be  presumed  that  tlie  legisla- 
ture, in  omitting  the  ordinary  and  teclinical  words,  "  attested  and 
subscribed,"  and  makirtg  use  of  a  word  hardly  kno\^Ti  in  legal 
phraseology,  did  so  understandingly.  This  is  especially  the  case, 
when  it  is  remembered  that  prior  to  the  act  of  1752  (almost  in  the 
same  words  as  that  of  1796),  there  was  no  restraint  in  the  manu- 
mission of  slaves.  Those  acts  were  in  restraint  of  a  common  right. 
The  word  "  evidenced"  is  a  verbal  derivative  from  tlie  term  evi- 
dence, and  is  equally  extensive  in  signification,  unless  there  is  some 
technical  usage  to  restrict  it.  There  is  no  such  technical  usage. 
Evidence  is  a  word  of  the  largest  signification  known  to  the  law,  and 
embraces  every  kind  of  proof.  Jac.  Law  Die.  ;  3  Co.  Litt. 
487  ;  1  Greenleaf  on  Evidence,  1  ;  3  Bl.  Com.  367.  Wlierever 
any  word  implying  proof,  other  than  the  words  "  attested  "  or 
"  subscribed,"  has  been  used,  the  uniform  decision  (except  in 
Maryland)  has  been,  that  the  subscription  of  the  names  is  not 
necessary.  2  Tuck.  Black.  308,  note  ;  Turner  v,  Stip,  1  Wash. 
Va.  Rep.  322  ;  4  Kent's  Com.  514  ;  6  Cruise's  Dig.  (Am.  ed.), 
44,  47,  notes. 

The  case  of  James  v,  Gaither,  2  Har.  and  Johns.  176,  has 
been  cited  as  the  Maryland  construction  of  the  act  of  1796,  and  as 
decisive  of  this  case.  That  case  is  not  of  local  autliority  here,  in 
the  sense  in  which  this  court  usually  defers  to  the  local  construction 
of  local  laws.  By  the  act  of  Congress,  the  laws  of  Maryland,  then 
in  force,  were  made  the  laws  of  the  District  of  Columbia.  But,  if 
it  were  otherwise,  this  court  would  examine  the  subject  de  novo, 
Fenwick  v.  Chapman,  9  Peters,  461  ;  Walluigsford  t?.  Allen,  10 
Peters,  593.  See  opinion  of  the  judges,  seriatim^  on  the  case  of 
James  r.  Gaither,  in  7  Leigh,  300  et  seq.  But  admittmg  the  con- 
struction of  the  Mar}dand  Court  of  Appeals,  in  James  v.  Gaither, 
to  be  correct,  it  touches  this  case  only  in  a  single  point,  viz.  in  the 
meaning  it  gives  to  the  term  "  evidenced."  That  was  a  case  of 
future  emancipation,  and  the  court  decide,  that  in  such  a  case  the 
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deed  must  not  only  be  acknowledged  and  recorded,  but  also  "  evi- 
denced "  by  two  witnesses.  But  it  does  not  decide  that  the  con- 
verse of  the  proposition  is  true  ;  that  deeds  in  presenH  must  not 
only  be  "  evidenced,"  but  also  acknowledged  and  recorded.  Ad- 
rait,  then,  that  the  act  requires  the  witnesses  to  subscribe  tlieir 
names,  can  a  court  of  chancery  require  or  permit  it  now  to  be  done  ? 
There  is  no  time  limited,  in  which  it  must  be  done.  The  act  does 
not,  like  the  statute  of  wills,  require  it  to  be  done  at  the  time. 
Whenever  done  the  terms  of  the  law  are  satisfied.  What  is  it  that 
is  asked  ?  —  that  the  requisitions  of  the  act  should  be  set  aside  ? 
that  merely  fictitious  names  should  be  inserted,  to  present  to  tlie  eye 
only  a  compliance  with  the  statute  ?  By  no  means.  But  that 
those  who  actually  were  witnesses  to  the  deed  should  be  permitted 
to  put  their  names  to  it.  The  deed,  when  tlius  perfected,  would 
present  a  literal,  substantial,  and  conscientious  fulfibnent  of  the 
requisites  of  the  act. 

But  it-  has  been  objected,  that  this  deed  was  in  prejudice  of 
creditors.  To  this  the  answer  is,  tliat  there  is  no  evidence,  in  the 
record,  that  the  grantor  was  indebted  at  all,  at  the  time  of  the  exe- 
cution of  the  deed.  Proof  of  this  fact  is  necessary.  It  is,  indeed, 
stated  that  he  died,  leaving  no  otlier  property  sufiicient  to  pay  his 
debts.  This  is  too  general  from  which  to  infer  (if  this  court  could 
indulge  in  any  inference  as  to  the  facts)  that  he  was  indebted  eigh- 
teen months  before.  The  decbions,  under  the  13  Eliz.,  have 
unifomaly  been,  that  a  voluntary  deed  cannot  be  avoided  by  credi- 
tors, unless  it  is  shown  that  the  grantor  was  indebted  at  the  time  of 
its  execution  ;  and,  in  that  case,  there  is  a  personal  disability,  and 
the  deed  is  void,  ab  initio.  4  Cruise's  Dig.  461,  462  ;  1  Atk. 
93,  94  ;  1  Madd.  Rep.  419,  420  ;  3  Johns.  Ch.  Rep.  490,  493. 
But,  in  this  case,  there  was  no  such  disability  shown  at  the  execu- 
tion of  the  instrument.  The  grantor,  having  done  every  thing,  on 
his  part,  had  parted  with  all  power  over  the  subject.  The  act  of 
subscribing,  by  the  witrtesses,  was  merely  formal,  and  no  time  limited 
in  which  it  should  be  done.  And  aldiough,  until  that  act  should  be 
performed,  freedom  might  not  pass,  still  no  act  of  the  grantor  then 
could  revoke  the  deed.  This  view  is  illustrated  by  the  case  of  a 
bargain  and  sale,  under  Stat.  27  Hen.  8,  requiring  enrolment  be- 
fore lands,  &c.,  should  pass.  It  has  been  decided,  under  that 
statute,  that  if  the  bargainer  dies,  or  aliens  the  land,  or  marries,  or 
becomes  bankrupt,  after  the  execution  of  the  deed,  and  before  its 
enrolment,  and  then  within  the  time  limited  the  deed  is  enrolled,  it 
overrides  any  and  all  of  these  intermediate  acts,  and  takes  eflfect,  by 
relation,  from  the  time  of  its  execution.  Shep.  Touch.  224,  226  ; 
2  Vm.  Ab.  419  ;  1  Bac.  Ab.  688  ;  7  Leigh,  696,  711,  712. 
There  can  be  no  difference,  as  to  the  law  of  relation,  whether  the 
formal  act,  remaining  to  be  done,  be  enrolment  or  attestation  ;  nor 
whether  a  time  be  or  be  not  limited  in  the  statute. 
7* 
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As  to  the  aid  which  courts  of  equity  will  extend  in  carrying  into 
effect  instruments  of  emancipation,  cited  1  Hen.  and  Munf.  519  ; 
2  Ibid.  132 ;  1  Leigh,  465  ;  6  Rand.  162. 

Mr.  Justice  DANIEL,  after  having  read  the  statement  of  the 
case  at  the  commencement  of  this  report,  proceeded  to  deliver  the 
opinion  of  the  court. 

By  the  statute  of  Maryland,  passed  in  1715,  cap.  44,  §  22,  it  is 
enacted,  —  "  That  all  negroes,  and  other  slaves  then  imported,  and 
their  children,  then  bom  or  thereafter  to  be  born,  shall  be  slaves  for 
life."  Upon  examining  the  legislation  of  Maryland,  from  the  period 
of  tlie  law  of  1715,  a  variety  of  enactments  will  be  seen,  showing 
the  policy  of  this  State  m  the  government  of  her  slave  population  ; 
and,  as  entering  essentially  into  that  policy,  must  be  considered  the 
several  regulations  under  which  she  has  permitted  manumission, 
either  by  deed  or  by  will.  The  enactments  here  referred  to  may 
be  found  in  Kilty's  Laws,  vol.  1,  session  of  1752,  cap.  1,  where 
they  are  collated,  by  their  dates,  down  to  the  act  of  December  31st, 
1796,  under  which  last  mentioned  statute  the  questions  now  before 
this  court  have  inmiediately  arisen.  In  the  interpretation  given  to 
these  statutes  by  the  tribunals  of  the  State,  one  characteristic  will 
impress  itself  on  every  mind  ;  and  that  is,  the  strictness  with  which 
the  laws  have  been  expounded  in  reference  to  the  power  of  manu- 
mission conferred  by  them.  It  seems  to  have  been  thought  that 
very  little,  or  indeed  nothing,  was  permitted  by  the  policy  of  the 
State  to  construction  or  implication,  but  that  rather  the  conditions 

Srescribed  for  the  exercise  of  the  power  conceded  should  be  ful- 
lled  almost  to  the  letter.  Of  the  propriety  of  views  such  as  these, 
on  the  part  of  the  State,  with  regard  to  her  own  internal  policy,  no 
just  ground  of  complaint  can  be  alleged  ;  but  of  the  reality  of  those 
views,  a  reference  to  a  few  of  the  adjudications  of  her  courts  will 
leave  no  doubt.  By  the  Stat,  of  1752,  cap  1,  §  5,  manumission 
was  allowed,  by  writing  under  bond  and  seal,  "  evidenced  by  two 
good  witnesses  at  least."  Under  this  statute  arose  the  case  of 
negro  James  v.  Gaither,  which  was  a  claim  to  freedom,  upon  a 
writing  signed  and  sealed,  but  subscribed  by  a  single  witness  only. 
Parol  proof  being  offered  to  establish  the  fact,  that  the  deed  was 
executed  in  the  presence  of  another  witness,  who  did  not  attest  it 
by  subscription,  the  Court  of  Appeals  ruled  such  proof  to  be  in- 
competent and  inadmissible  under  the  statute.  See  2  Harris  and 
Johnson,  176. 

The  case  of  Wicks  r.  Chew  et  al.,  4  Har.  &  Johns.  543,  a 
case  arising  under  the  statute  of  1796,  is  yet  more  strongly  illus- 
trative of  the  rule  abovementioned.  By  the  statute  just  referred  to, 
chap. -^7,  §  29  (Kilty's  Laws),  deeds  of  manumission  are  required 
to  be  recorded  within  six  months  from  their  date.  By  another  stat- 
uie  of  Maryland,  passed  in  1785  (Kilty's  Laws,  chap.  72),  it  is 
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provided,  in  the  third  section  thereof,  —  "  That  in  case  any  deed 
hath  heen  or  hereafter  shall  be  executed,  to  the  validity  of  which 
deed  recording  is  necessary,  and  such  deed  hath  not  been  or  shall 
not  be  recorded  agreeably  to  law,  without  any  fraudulent  mtention  of 
the  party  claiming  under  the  same,  the  chancellor,  upon  petition  of 
the  party  to  whom  the  said  deed  was  executed,  or  of  his,  her,  or 
their  legal  representative,  or  of  any  of  them  claiming  the  land  or 
other  thing  conveyed  or  intended  to  be  conveyed  by  such  deed,  and 
without  the  appearance  or  hearing  of  the  defendant  or  defendants, 
shall  have  power  to  decree  the  recording  of  the  said  deed  in  the 
county  or  general  court  records,  within  such  tune  from  the  date  of 
the  decree  as  it  ought  originally  to  have  been  recorded  from  the  date 
of  the  deed  ";  givmg  to  flie  deed,  when  thus  admitted  to  record,  the 
same  effect  it  would  have  had  if  the  irregularity  thus  cured  had 
never  occurred.  Chew  and  others,  claiming  freedom  under  a  deed 
fix>m  Darnell,  against  Wicks  and  others,  heirs  and  devisees  of  Dar- 
nell, filed  their  petition  with  the  chancellor,  stating  that  Darnell 
had  died  without  putting  the  deed  on  record  within  the  six  months 
prescribed  by  law,  and  praying  the  chancellor,  upon  due  notice  to 
the  heirs  and  devisees,  to  decree  that  the  deed  he  recorded,  that 
thereby  vaUdity  might  be  restored  to  it.  The  chancellor,  deeming 
himself  so  authorized  by  the  third  section  of  the  act  of  1785,  decreed 
that  the  deed  be  admitted  to  record  within  six  months  from  the  date 
of  his  decree.  The  Court  of  Appeals  reversed  this  decision  of  the 
chancellor,  and  the  reasoning  of  tne  court  conclusively  shows  the 
principle  on  which  they  place  these  instruments  of  manumission,  and 
on  which  they  distinguish  them  from  transactions  with  a  party  who 
is  sui  juris.  They  declare  that  the  statute  of  IT^SS  embraces  only 
cases  of  mutual  but  inchoate  rights,  but  still  of  rights  founded  on 
some  valid  consideration,  such  as  courts  can  take  notice  of  and  en- 
force ;  that  manumission  by  the  laws  of  Maryland  is  a  mere  gratuity, 
and  until  evidenced  by  all  the  acts  or  requisites  the  law  prescribes, 
has  no  legal  existence,  and  can  have  created  no  faculty  in  the  con- 
templated object  of  that  gratuity.  The  language  of  the  Court  of 
Appeals  is  as  follows  :  —  "  The  acts  of  assembly  referred  to 
(i.  e.  by  the  chancellor  in  support  of  his  decree)  are  not  intended 
to  give  relief  in  cases  which  were  before  without  remedy,  but  to 
give  an  additional  remedy  by  enabling  a  party,  acquiring  equitable 
rights  under  a  deed  not  operative  in  law  for  want  of  recording,  to 
perfect  those  rights,  by  applying  to  the  chancellor  to  order  the 
original  instrument  to  be  recorded,  and  thus  to  give  it  the  effect 
which  by  law  it  would  have  had  if  recorded  in  due  time,  instead  of 
going  into  chancery  to  compel  a  conveyance,  or  enforce  a  specific 
performance.  They  are  intended  to  give  an  accumulative  remedy 
to  persons  able  to  contract^  and  who  by  deed  acquire  rights  Which 
equity  will  protect,  with  the  power  to  prosecute  those  rights.  But 
by  the  laws  of  this  State,  a  negro,  so  long  as  he  is  a  slave,  can  have 
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no  rights  adverse  to  those  of  his  master  ;  he  can  neither  sue  nor  be 
sued,  nor  can  he  make  any  contract  or  acquire  any  rights  under  a 
deed  which  a  court  of  law  or  equity  can  enforce.  And  as  it  is  the 
recording  of  a  deed  of  manumission  within  the  time  prescribed  by 
law,  which  entitles  him  to  his  freedom,  he  continues  a  slave  and 
can  acquire  no  rights  under  such  an  instrument  until  it  is  so  re- 
corded, and  consequently  cannot  go  either  into  a  court  of  law  or 
equity  for  relief  of  any  kind."  Again,  the  court  say  in  this  case, 
that  —  "  A  master  may  execute  and  acknowledge  a  deed  of  manu- 
mission, and  afterwards  destroy  it  or  keep  it,  and  refuse  to  have  it 
recorded,  and  the  slave  remains  a  slave  without  redress."  Another 
striking  instance  of  the  rule  of  interpretation  of  their  own  statutes, 
adopted  by  the  courts  of  Maiyland,  is  found  in  the  case  of  negro 
Anna  Maria  Wright  v.  Lloyd  N.  Rogers,  reported  in  9  Gill  & 
Johns.  181.  In  this  case,  Tilghman,  the  owner  of  die  female 
slave,  executed  and  delivered  to  her,  in  1832,  a  deed  of  manumis- 
sion, which  was  duly  acknowledged  but  not  recordt^.  Subse- 
quently, Tilghman  sold  and  conveyed  the  same  slave  by  bill  of  sale, 
duly  acknowledged  and  recorded,  to  a  purchaser  who  had  notice  at 
the  time  of  the  previous  deed  of  manumission.  This  purchaser  af- 
terwards sold  the  slave  to  Rogers,  to  whom,  in  1833,  he  executed 
and  delivered  a  bill  of  sale,  which  was  acknowledged  and  recorded 
according  to  law.  The  legislature,  at  their  session,  December, 
1834,  passed  a  special  law,  authorizing  the  deed  of  manumission  to 
be  recorded,  providing  further  that  the  same  when  recorded  should 
be  as  valid  and  effectual  for  every  purpose  as  if  it  had  been  duly 
recorded  according  to  law.  After  the  deed  had  been  recorded 
pursuant  to  this  law,  the  negro  filed  her  petition  for  freedom  ;  the 
judgment  of  the  County  Court  was  against  her  title,  and  that  judg- 
ment was  affirmed  by  the  Court  of  Appeals. 

By  the  29th  section  of  the  statute  of  1796  (Kilty's  Laws,  chap. 
67),  the  power  of  manumission  by  writing  under  seal  was  reenacted 
from  previous  statutes,  enumerated,  and  repealed  in  the  31st  section 
of  the  act  of  1896.  In  the  29th  section,  many  of  the  conditions 
contained  in  the  prior  laws  are  prescribed,  and  amongst  these  are 
the  requisitions,  that  the  slave  to  be  emancipated  shall  be  sound  in 
mind  and  body,  and  not  over  45  years  of  age  ;  that  the  deed  of 
manumission  shall  not  be  in  prejudice  of  creditors  ;  that  it  shall  be 
acknowledged  before  a  magistrate,  and  entered  amongst  the  records 
of  ihe  County  Court  where  the  person  or  persons  granting  such 
freedom  sliall  reside,  within  six  months  from  the  date  qjf  such  instru- 
ment of  writing.  Upon  the  construction  of  this  section  of  the  act 
of  1796  arose  the  questions  presented  to  the  court  below,  and  now 
brought  here  for  adjudication.  These  questions  are  various,  as  ap- 
pears by  the  bill  of  exceptions  sealed  by  the  judges  of  the  Circuit 
Court,  and  by  the  assignment  of  errors  upon  the  record  ;  but  they 
are  all  necessarily  subordinate  to  a  decision  upon  the  validity  of  the 
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instrument  of  manumission  as  affected  by  the  failure  to  record  it 
within  six  months  from  its  date.  This  omission  is  admitted  in  the 
petition  for  freedom,  and  is  made  out  by  the  proofs  upon  which  the 
instruction  prayed  by  the  defendant  in  the  court  below  was  asked 
and  refused,  and  it  remains  to  be  considered  how  far  such  omission 
operated  to  destroy  all  foundation  of  the  right  sought  to  be  asserted 
in  tliis  case.  I'his  inquiry,  as  a  question  of  Maryland  law,  we  think 
is  without  difficulty.  The  decisions  already  quoted  are  clear  and 
explicit.  They  treat  the  right  asserted  and  the  instrument  alleged 
in  evidence  thereof  as  having  no  legal  existence,  as  nullities  to  all 
intents  and  purposes,  and  therefore  as  nothing  of  which  common 
law  or  equity  can  take  cognizance,  until  that  right  and  the  pretended 
evidence  of  it  can  be  brought  forward,  attended  with  every  mark 
and  attribute  of  being,  which  the  statute  has  called  for,  and  one  of 
these,  as  clearly  defined  as  any  other,  is  admission  to  record.  This 
indeed  is  treated  as  the  great,  the  capital  test  of  existence,  for  it  is 
this  which  places  the  transaction  definitively  beyond  the  control  of 
the  master,  and  proclaims,  beyond  the  power  of  denial,  both  the  in- 
tent and  its  consummation.  And  why  should  this  not  be  treated  as 
a  question  of  Mary'land  law.  The  statutes  of  Maryland  in  being  at 
the  cession  of  the  District  of  Columbia  were  adopted  as  the  laws  of 
the  county  of  Washington,  to  be  there  enforced  until  altered  by  au- 
thority of  Congress,  and  the  rights  of  person  and  of  property  vested 
or  existing  under  those  laws,  and  all  interpretations  of  those  laws  by 
the  supreme  tribunal  of  Maryland,  became  in  like  manner  the  rules 
of  right  within  the  same  county.  This  case,  too,  is  one  of  a  right 
sou^t  to  be  maintained  under  a  Maryland  statute,  a  right  which 
seeks  to  lay  its  foundation  in  the  terms  of  that  statute,  and  no  where 
else.  But  whilst  it  is  conceded  as  a  general  proposition  that  the 
laws  of  Maryland,  at  the  period  of  the  cession  of  the  District  of  Col- 
umbia, are  laws  of  the  county  of  Washington 'till  changed  by  the 
authority  of  Congress,  it  has  been  urged  that,  in  instances  in  which 
the  Maryland  statutes  have  received  no  settled  interpretation  by  the 
Maryland  courts  anterior  to  the  cession  of  this  district,  the  federal 
courts  are  free  to  interpret  the  provisions  of  those  statutes  as  they 
would  be  to  pass  upon  any  other  subject  of  original  cognizance,  and 
would  not  be  bound  by  decisions  of  the  State  courts  made  posterior 
to  the  cession.  This  position  is  riot  denied ;  it  has  indeed  been 
sanctioned  by  this  court  in  the  cases  of  Fenwick  v.  Chapman,  9 
Peters,  461,  and  Wallingsford  v.  Allen,  10  Peters,  583.  But  ad- 
mitting this  position  fully,  still  we  must  also  admit  that  the  courts  of 
the  United  States  would  feel  great  respect  for  the  decisions  of  the 
State  courts  upon  questions  essentially  connected  with  the  general 
internal  policy  of  the  State,  nay,  would  yield  to  those  opinions  upon 
matters  of  doubtful  construction,  or  wherever  well  ascertained  and 
paramount  obligations  did  not  forbid  such  an  acquiescence.  But 
the  statute  of  1796  was  anterior  to  the  cession  of  the  District  of 
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Columbia  ;  and  although  the  cases  of  Wicks  v.  Chew  et  al.,  4 
Har.  &  Johns.,  and  of  Anna  Maria  Wright  v.  Rogers,  9  Gill  & 
Johns.,  were  posterior  to  that  event,  still  these  cases  cannot  be  cor- 
rectly understood  as  deciding  any  new  question,  or  as  introducing 
any  principle  not  well  settled  long  before  it.  The  case  of  James  v. 
Gaiiher  occurred  under  the  statute  of  1752,  and  upon  an  instru- 
ment of  manumission  executed  in  1784  ;  the  statute  of  1796,  too, 
is  a  recinaclment  of  provisions  of  other  statutes,  going  back  as  far  as 
the  year  1752,  and  the  decision  in  James  v.  Gaiiher,  and  in  the 
subsequent  cases,  are  nothing  more  than  the  repeated  expositions  of 
a  settled  policy  or  rule  of  interpretation  of  the  Maryland  statutes, 
viz.  that  the  conditions  prescribed  by  them  must  be  strictly  ful- 
filled ;  that  without  such  fulfilment  any  pretended  instrument  of 
manumission  must  be  treated  as  a  nullity,  and  can  impart  no  fights, 
can  give  no  standing  in  court,  either  at  law  or  in  equity.  We  think 
then  that  this  is  a  question  of  Maryland  law,  which  has  been  settled 
by  the  courts  of  Maryland,  and  should  not  now  be  disturbed  ;  that 
in  conformity  with  decisions  of  those  courts,  the  recording  of  the 
deed  of  manumission  in  this  case,  within  the  time  prescribed  by 
the  statute  of  1796,  was  an  indispensable  prerequisite  to  confer  any 
rights  on  the  petitioners  in  the  court  below,  or  to  give  them  any 
standing  in  a  court  of  law  or  equity  ;  that  in  accordance  with  this 
interpretation  of  the  statute,  the  Circuit  Court  should  have  given  the 
instruction  asked  for  by  the  counsel  for  the  defendants  ;  that  in  re- 
fusing to  give  such  instruction  that  court  has  erred,  and  therefore  its 
decision  should  be  reversed. 

In  reference  to  the  agreement  signed  by  counsel  and  annexed  to 
the  record  in  this  case,  and  by  which  all  the  powers  that  a  court  of 
equity  could  properly  exert  in  aid  of  instruments  defectively  execu- 
ted were  conceded  to  the  Circuit  Court  as  if  sitting  as  a  court  of 
equity,  we  remark  that  the  grounds  presented  by  that  agreement  are 
entirely  covered  by  the  opinion  above  expressed  of  the  absolute 
nullity  of  the  deed  in  question,  it  being  no  more  within  the  powers 
of  a  court  of  equity  than  it  is  within  those  of  a  court  of  law,  to  set 
up  and  establish  that  which  is  illegal  or  wholly  void. 


Order. 

This  case  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  county  of  Washington,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  Chrcuit 
Court  in  this  cause  be  and  the  same  is  hereby  reversed,  with  costs, 
and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire  facias  de  novo. 
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Where  a  case  is  removed  from  Alexandria  county  to  Washington  county,  in  the        

District  of  Columbia,  whatever  defences  might  have  been  made  in  Alexandria 
county,  either  as  to  the  form  of  the  action  or  upon  any  other  ground,  or  what- 
ever would  have  been  a  bar  to  the  action,  may  all  be  relied  upon  in  the  new 
forum. 

But  the  mode  of  proceedinff,  by  which  the  rights  of  the  parties  are  determined, 
must  be  regulated  by  the  law  of  the  court  to  which  the  suit  is  transferred. 

A  reference  to  arbitrators,  therefor^,  which  is  sanctioned  by  tlie  laws  of  Maryland, 
governing  Washington  county,  is  not  to  be  overthrown  because  it  is  not  sanc- 
tioned by  the  laws  of  Virginia,  governing  Alexandria  county. 

The  validity  of  the  reference,  and  of  the  proceedings  and  juagment  upon  it,  must 
be  tested  by  the  laws  of  Maryland. 

Although  the  charter  of  a  company  does  not,  in  terms,  give  the  power  to  refer,  yet 
a  power  to  sue  and  be  sued  includes  a  power  of  reference,  that  being  one  of  the 
modes  of  prosecuting  a  suit  to  judgment. 

So,  also,  a  power  to  agree  with  a  proprietor  for  the  purchase  or  use  of  land  includes 
a  power  to  asree  to  pay  a  specined  sum  or  such  sum  as  arbitrators  may  fix  upon. 

It  is  immateriiu  whetner  the  power  of  reference  is  lodged  in  the  president  and 
directors  or  in  the  stockholders  assembled  in  general  meeting ;  for  the  entire 
corporation  is  represented  in  court  by  its  counsel,  whose  acts,  in  conducting  the 
suit,  are  presumed  to  be  authorized  by  the  party. 

Where  the  order  of  reference  provides  for  the  appointment  of  an  umpire,  it  is  no 
error  if  he  is  appointed  before  the  referees  hadneard  the  evidence  and  discovered 
that  they  could  not  agree. 

Where  the  agreement  for  reference  contained  a  clause,  providing  that  upon  pay- 
ment of  damajEes  to  the  owner  of  the  land  he  should  convey  it  to  the  otnerparty, 
it  was  proper  &r  the  umpire  to  omit  all  notice  of  this.  It  was  not  put  in  issue  by 
the  pleadings,  nor  referred  to  the  arbitrators. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  in  and 
for  the  county  of  Washington.  It  originated  in  the  county  of  Al- 
exandria, and  was  removed  to  the  county  of  Washmgton  under  an 
act  of  Congress  providing  for  such  removals. 

The  circumstances  of  the  case  are  so  fully  set  forth  in  the  opin- 
ion of  the  court,  that  it  is  unnecessary  to  do  more  than  refer  to  it 
for  a  statement  of  the  facts. 

The  cause  was  argued  at  December  term,  1845,  by  Mr.  Bled- 
soe and  -Mr.  Coxe,  for  the  plaintiff  in  error,  and  by  Mr.  William 
T.  Swann  and  Mr,  Jones^  for  the  defendant  in  error.  At  the  pres- 
eat  term  the  court  gave  its  opinion. 

Mr.  BUdsoe^  for  the  plaintiff  in  error,  contended,  — 

1 .  That  there  was  no  legal  or  valid  reference. 

2.  That  there  was  no  legal  or  valid  award. 

3.  That  there  was  no  legal  or  valid  judgment. 

1.  The  president  and  directors  had  no  power  under  their  char- 
ter to  submit  a  case  to  arbitration.  The  rule  is  well  setded  that  they 
have  no  power  except  under  the  charter.  5  Connect.  Rep.  568  ; 
2  Cranch,  158  ;   Angell  &  Ames  on  Corp.  200,  201,  229,  242  ; 
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7  Cranch,  299  ;  14  Johns.  118  ;  12  Johns.  241  ;  15  Wend.  256  ; 
7  Cowen,  462  ;  1  Cowen,  513  ;  12  Wheat.  58. 

The  charter  (Davis's  Laws,  558)  says,  that  where  land  is  to  be 
taken,  the  company  may  agree  as  to  the  price.  But  if  no  agree- 
ment can  be  made,  they  are  to  apply  to  justices  of  the  peace, 
who  are  to  call  a  jury.  But  in  that  case  the  whole  twelve  must 
agree. 

The  thirteenth  section  of  the  act  thus  pointing  out  the  mode  of 
condemning  land,  none  other  was  justi6able.  The  seventeenth  sec- 
tion gives  the  company  the  right  to  enter  upon  land,  and  therefore 
they  cannot  be  guilty  of  a  trespass. 

One  partner  cannot  bind  another  by  agreeing  to  arbitrate.  Watson 
on  Part.  445;  3  Bing.  101  ;  11  Com.  Law.  Rep.  52;  Stoiy 
on  Part.  169  ;  1  Peters,  222,  228. 

The  attorney  here  has  undertaken  to  make  the  president  and 
directors  do  things  which  are  not  justified  by  law. 

In  England,  where  property  is  taken  for  public  use,  the  party  has 
no  remedy  ;  and  in  this  case  the  remedy  given  by  the  charter  is 
exclusive.  11  Mass.  364,  365,  368  ;  20  Johns.  735  ;  4  Wend. 
347,  367,  370  ;  4  New  Hamp.  Rep.  547  ;  2  Johns.  283 ;  7 
Johns.  Ch.  Rep.  315  ;  1  New  Hamp.  Rep.  339. 

•/tfr.  Bledsoe  then  examined  the  terms  and  mode  of  arbitration. 

Mr.  William  T.  Swann^  for  the  defendant  in  error,  made  the 
following  points  :  — 

1 .  It  will  be  unnecessary  to  consider  any  part  of  the  record  prior 
to  the  submission  of  the  case  to  arbitration ;  as  the  submission  m 
such  a  case,  under  a  rule  of  the  court,  operates  as  a  waiver  of  all 
exceptions  (if  any  could  be  conceived) ,  or  as  a  release  of  all  errors 
anterior  to  the  rule. 

2.  No  exceptions  having  been  taken  in  the  court  below  to  the 
award,  the  grounds  of  the  appeal  are  unknown  ;  nor  can  any,  by 
the  counsel  in  this  case,  be  conceived.  But  if  any  objections 
could  be  presented,  it  is  now  too  late  ;  they  should  have  been  pre- 
sented either  by  motion  or  exception  in  the  court  below. 

3.  In  this  case  the  award  is  supported  by  a  recital  of  various 
matters  of  procedure  under  the  arbitration  in  the  award  itself,  by 
the  certificate  of  two  of  the  arbitrators,  and  by  affidavits  proving 
such  matters  of  procedure  in  the  case.  This  is  a  support  far  be- 
yond what  the  law  requires.  A  simple  award  of  a  sum  of  money 
under  the  submission,  without  any  recital  of  such  facts  in  the  award, 
and  without  any  proof  of  them,  is  sufficient ;  any  omission  or  ir- 
regularity in  regard  to  such  extrinsic  matters  being  brought  forward 
by  motion  in  the  court  below  to  set  aside  the  award. 

Mr.  Swann  then  examined  the  record,  and  contended  that  the 
arbitration  was  according  to  law.  The  other  matters  of  defence, 
he  said,  cannot    be  alleged  here.     There  is  no    special   plea  in 
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Washington  county,  and  we  do  not  admit  the  facts  upon  which  the 
argument  rests.  The  cliarter  does  not  give  the  remedy  spoken  of 
to  the  parly  aggrieved,  because  he  cannot  originate  the  process  of 
summoning  a  jury,  &c.  4  Gill  &  Johns.  147  ;  4  Wend.  6G7, 
672. 

If  the  company  have  power  to  enter  land  without  condenmation, 
it  ought  to  have  been  specially  pleaded. 

A  submission  of  a  cause  to  arbitration  disembarrases  it  of  legal 
questions.  1  Washington  Rep.  320  ;  10  Mass.  Rep.  215  ;  8 
Serg.  &  Rawle,  3 ;  4  Hen.  &  Mun.  216  ;  5  Binney,  177. 
The  statute  of  Maryland,  passed  in  1778,  ch.  21,  §§  8,  9,  points 
out  the  mode  of  proceeding  by  arbitration.  It  is  a  conmion  law 
process,  too.  The  power  to  refer  is  a  necessary  incident  to  the 
power  to  be  sued.  If  the  company  are  sued  they  can  defend 
themselves  in  any  manner  known  to  the  laws.  The  submission  in 
this  case  was  by  the  company  itself,  and  not  by  the  president  and 
directors  only.  The  attorney  in  court  represented  the  whole 
company. 

JVLr,  Jones  J  on  the  same  side. 

If  they  object  to  the  award  they  should  have  moved,  in  the  court 
below,  to  set  it  aside.  Otherwise  it  is  presumed  to  be  right.  It  is 
too  late  to  urge  the  objections  in  an  appellate  court,  because,  as 
the  court  below  never  passed  a  judgment  upon  the  point,  it  would 
make  this  a  court  of  original  junsdiction.  2  Schoale  and  Lefroy, 
712.  When  the  cause  was  removed,  it  was  to  be  tried  by  lex  fori  j 
of  which  arbiu*ation  is  a  part.  It  is  denied  that  the  president  and 
directors  had  any  power  to  submit  the  case.  But  how  does  it 
appear  that  the  president  and  directors  did  it,  and  not  the  com- 
pany ?  A  corporation  can  only  appear  by  its  conporale  name. 
This  suit  was  so  brought  and  they  appeared  to  it.  So  the  power 
of  the  attorney  is  denied.  But  will  the  court  presume  that  he  acted 
without  authority  ?  A  corporation  is  liable  for  a  tort.  16  East,  5  ; 
Angell  &  Ames  on  Corp.  328,  329 ;  8  Peters,  117. 

Mr.  CoxBj  for  plaintiff  in  error,  in  reply  and  conclusion,  ex- 
amined the  liistory  of  the  law  of  arbitration,  and  the  statutes  of 
Virginia  and  Maryland  ;  and  then  contended  that  an  action  of 
trespass  quart  clausum  fregit  would  not  lie  against  a  corporation. 
He  then  examined  the  authorities  cited  by  Mr,  Jones.  If  the  cor- 
poration kept  within  their  charter  they  were  not  suable,  of  course. 
If  they  went  beyond  it,  and  appointed  agents  to  do  things  not  justi- 
fied by  law,  the  agents  are  responsible.  A  suit  only  lies  against  the 
employer  when  tlie  agent  is  acting  within  the  scope  of  his  authority. 
This  suit  was  brought  in  Alexandria,  where  the  corporation  ap- 
peared by  attorney  and  filed  pleas.  When  it  was  removed  to 
Washington  an  amended  declaration  was  filed,  but  it  was  not  a 
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substitute  for  the  old  one,  because  the  old  one  remained  in  court, 
and  so  did  the  former  pleas. 

Mr,  Coxe  then  contended  that  the  reference  was  improper  and 
illegal,  and  cited  Kyd  on  Corp.  45,  and  commented  on  the  charter 
of  the  company. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  writ  of  error  from  the  Circuit  Court 
for  Washington  county,  in  the  District  of  Columbia.  The  suit  was 
originally  brought  in  Alexandria  county  by  the  defendant  in  error, 
against  the  plaintiff;  and  upon  the  motion  of  the  former  was  re- 
moved to  Washington  county  under  the  provisions  of  tlie  act  of 
June  24,  1812,  §  3.  The  points  raised  m  the  argument  make  it 
proper  to  state  the  pleadings  more  fully  than  is  usually  necessary. 

It  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
close,  situate  in  the  county  of  Alexandria.  The  suit  was  brought 
in  July,  1839.  The  declaration  contained  but  one  count,  in  the 
usual  form,  stating  the  trespass  to  have  been  committed  on  divers 
days  and  times  between  the  1st  of  January,  1835,  and  the  com- 
mencement of  the  suit. 

The  defendant  pleaded, — first,  not  guilty;  second,  the  statute 
of  limitations ;  and  third,  that  the  canal  company  entered  under 
the  authority  of  the  act  of  Congress,  for  the  purpose  of  making  the 
canal  ;  and  that  it  is  ready  to  satisfy  any  damages  to  which  the 
plaintiff  is  entided,  when  they  shall  be  ascertained  in  the  mode 
pointed  out  in  the  act  of  mcorporation. 

After  these  pleas  were  put  in,  and  before  any  replication  was 
filed  or  issue  jomed,  the  cause  was  removed  to  the  Circuit  Court 
for  riie  county  of  Washmgton,  by  an  order  passed  on  the  12th  of 
November,  1841,  upon  the  motion  of  the  defendant  in  error. 
The  case  was  continued  in  that  court  without  any  alteration  in  the 
pleadings  until  November  term,  1842,  when  an  amended  declara- 
tion was  filed.  This  declaration  consisted  of  a  single  count,  and 
differed  from  the  original  one  only  in  undertaking  to  set  out  the 
abuttals  of  the  close  in  which  the  trespass  was  alleged  to  have 
been  committed.  The  defendant  in  die  Circuit  Court  pleaded  not 
guilty  to  this  declaration,  upon  which  issue  was  joined  and  a  jury 
sworn  ;  but  before  a  verdict  was  rendered  a  juror  was  withdrawn  by 
consent,  and  upon  the  motion  of  the  parties  by  their  attorneys  the 
matter  in  variance  between  them  was  by  a  rule  of  Court  referred  to 
four  arbitrators  named  in  the  order  of  reference.  The  reference 
was  made  upon  certain  terms  specified  in  a  written  agreement  filed 
in  the  case,  setting  forth  the  manner  in  which  the  arbitrators  were 
to  be  selected  and  the  damages  calculated,  with  power  to  the  refer- 
ees to  choose  an  umpire,  if  they  or  a  majority  of  them  could  not 
agree. 
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The  arbitrators,  before  they  entered  upon  an  examination  of  the 
case,  appointed  an  umpire,  who  afterwards  made  his  award,  and  there- 
by awarded  that  the  defendant  (in  the  District  Court)  should  pay 
to  the  plaintiff  the  sum  of  six  thousand  nine  hundred  and  sixty 
eight  dollars  and  seventy  five  cents,  in  full  satisfaction  of  all  the 
matters  of  damage  and  value  submitted  to  his  umpirage.  This 
award  was  filed  September  21,  1843,  and  notice  of  it  regularly 
served  on  the  plamtiff  in  error  ;  and  thereupon  a  judgment  was  en- 
tered for  the  amount  awarded  on  the  17th  of  January,  1844.  It  is 
upon  this  judgment  tliat  the  present  writ  of  error  is  brought. 

It  appears  from  the  record  that  no  objection  was  taken  to  the 
award  in  the  Curcuit  Court,  nor  any  affidavits  filed  to  impeach  it. 
Several  depositions  were  filed  by  the  defendant  in  error,  which 
are  not  material  to  tliis  decision,  except  in  one  particular,  which  will 
be  hereafter  noticed,  on  account  of  an  objection  to  the  award  foun- 
ded upon  it. 

The  reference  to  arbitrators  and  the  proceedings  thereon,  and 
the  judgment  given  by  the  court  below,  were  all  under  and  intended 
to  be  pursuant  to  the  acts  of  assembly  of  Maryland  of  1788,  eh.  21, 
§.  9,  and  1785,  ch.  30,  §.  11.  It  is  admitted  that  these  proceed- 
ings were  not  authorized  by  the  laws  in  force  in  Alexandria  county  ; 
And  it  is  objected  by  the  plaintiff  in  error  that,  inasmuch  as  no  judg- 
ment could  have  been  lawfully  rendered  upon  these  proceedings  in 
Alexandria  county,  no  judgment  ought  to  have  been  rendered  upon 
them  in  Washington  ;  that  the  removal  of  a  case  under  the  laws  of 
Congress  is  a  mere  change  of  venire  ;  and  that  the  rights  of  the  par- 
ties are  still  to  be  tried  according  to  the  laws  and  modes  of  pro- 
ceeding recognized  and  established  in  the  Circuit  Court  for  the 
county  in  which  the  suit  was  originally  instituted. 

Undoubtedly,  whatever  rights  the  canal  company  had  in  Alexan- 
dria county,  and  whatever  defences  it  might  there  have  made,  eitlier 
as  to  the  form  of  the  action  or  upon  any  other  ground,  it  might 
still  rely  upon  them  m  the  new  forum ;  and  whatever  would  have 
been  a  bar  to  the  action  in  Alexandria  county  would  be  equally  a 
bar  in  Washington.  The  question  here,  however,  is  not  upon  the 
rights  of  the  respective  parties,  but  upon  the  mode  of  proceeding 
by  which  they  were  detei-mined  ;  and  this  must  evidendy  be  regula- 
ted by  the  law  of  the  court  to  which  the  suit  was  transferred.  For 
after  the  removal  took  place  the  action,  according  to  the  act  of 
Congress,  w^s  pending  in  Washington  county,  to  be  there  prosecu- 
ted and  tried,  and  the  judgment  of  that  court  to  be  carried  into  ex- 
ecution. And  as  the  act  neither  directs  nor  authorizes  any  change 
in  its  practice  or  proceedings  in  removed  cases,  it  follows  that  they 
must  be  prosecuted  and  tried  like  other  actions  in  that  court,  and 
codd  not  lawfully  be  prosecuted  and  tried  in  any  other  manner.  In 
impanelling  a  jury,  for  example,  for  the  trial  of  the  facts,  it  could 
not  put  aside  the  jurors  required  by  law  to  attend  that  court,  and. 
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direct  a  panel  of  twelve  to  be  summoned  for  the  particular  case, 
pursuant  to  the  law  of  Virginia.  Nor  could  it  deny  to  either  party 
the  right  to  strike  off  four  names  from  the  list  of  twenty,  according 
to  the  law  of  Washington  county,  although  the  rule  is  otherwise  in 
the  county  of  Alexandria.  And  upon  the  same  principles  die 
selection  of  arbitrators,  the  proceedings  before  them,  and  tlie 
legal  effect  of  their  award,  could  be  no  more  influenced  by  the  law 
upon  that  subject,  on  the  other  side  of  the  Potomac,  than  the  sum- 
moning, striking,  and  impanelling  of  a  jury.  The  validity  of  the 
reference,  therefore,  and  of  the  proceedings  and  judgment  upon  it, 
must  depend  upon  the  law  of  Alaryland  and  not  upon  the  law  of 
Virginia.  And  if  the  judgment  given  by  the  Circuit  Court  was 
authorized  by  the  former,  it  cannot  be  impeached  upon  the  ground 
that  such  proceedings  would  not  have  been  lawful  in  Alexandria 
county. 

Trying  the  case  upon  these  principles,  it  is  very  clear  that  as  no 
objection  was  taken  to  the  award  in  die  Circuit  Court,  the  judg- 
ment upon  it  was  con*ect  and  must  be  afiirmed  m  this  court,  unless 
some  substantial  objection  appears  on  the  face  of  the  proceedings 
or  in  the  award  itself. 

It  has  been  urged,  however,  that  it  is  apparent,  on  the  face  of  the 
proceedings,  that  the  arbitrators  committed  a  mistake  in  the  law  ; 
that  the  record  shows  the  acts  complained  of  to  have  been  done  in 
execution  of  the  power  conferred  on  the  company  to  construct  a 
canal ;  and  that  under  the  act  of  Congress  they  had  a  right  to  enter 
upon  any  land  they  deemed  necessary  for  that  purpose,  leaving  the 
damages  to  be  afterwards  ascertained  in  the  mode  pointed  out  by 
the  law  ;  and  that  consequently  an  action  of  trespass  will  not  lie. 

But  it  is  very  clear  that  this  question  of  law  was  not  before  tlie 
referees  or  the  court ;  nor  was  it  in  any  way  involved  in  the  decis- 
ion of  either.  For  if  the  plaintiff  in  error  could  have  justified  the 
entry  upon  the  ground  suggested,  the  justification  ought  to  have 
been  pleaded.  And  as  this  was  not  done,  the  question  as  to  the  le- 
gal sufficiency  of  this  defence  was  not  referred  to  the  arbitrators  nor 
decided  upon  by  then*  award. 

It  is  said,  however,  that  it  wcw  pleaded.  This  is  true  as  relates  to 
the  pleadmgs  filed  to  the  original  declaration.  But  an  amended  de- 
claration was  subsequendy  filed,  and  to  this  the  plaintiff  in  error 
pleaded  anew.  The  amended  declaration  was  not  an  additional 
count  to  the  former  one,  but  was  itself  the  entire  declaration  substi- 
tuted for  the  former.  And  it  was  evidendy  so  regarded  by  all  par- 
ties at  the  time.  For  the  plaintiff  in  error  renewed  his  plea  of  not 
guilty,  which  he  had  put  into  the  former  one,  —  omitting,  however, 
his  former  pleas  of  hmitation  and  justification  ;  and  these  two  must 
have  been  understood  to  be  waived,  for  there  was  no  replication  to  ei- 
ther of  them,  nor  any  issue  joined  upon  them,  formal  or  informal. 
The  questions,  therefore,  which  would  have  arisen  on  these  pleas. 
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were  not  in  issue,  —  were  not  referred  by  the  written  agreement,— 
and  consequently  could  not  have  been  considered  or  decided  by  the 
arbitrators. 

Neither  can  the  objection  be  maintained  which  has  been  taken  to 
the  power  of  the  company  under  its  charter  to  refer  such  a  question 
of  damage-  The  corporation  was  a  party  to  the  action  in  court, 
and  it  might  lawfully  take  any  step  that  an  individual  might  take, 
under  like  circumstances,  to  bring  it  to  final  Judgment.  And  a  trial 
by  arbitrators,  appointed  by  the  court  with  the  consent  of  both  par- 
ties, is  one  of  the  modes  of  prosecuting  a  suit  to  judgment  as  well 
established  and  as  fully  warranted  by  law  as  a  trial  oy  jury.    • 

But  independently  of  this  principle  and  of  the  pendency  of  a  suit, 
the  thirteenth  section  of  tlie  act  of  Congress  authorizes  the  canal 
company  to  agree  to  a  reference.  It  provides  that  the  president 
and  directors  may  agree  with  the  proprietor  for  llie  purchase,  or  for 
the  use  and  occupation  of  the  land  for  temporary  purposes  ;  and  it 
does  not  confine  the  power  to  an  agreement  specifying  a  particular 
sum  of  money.  On  the  contrary,  it  authorizes  an  agreement  in  gen- 
eral terms.  And  if  the  company  agree  to  pay  such  sum  as  arbi- 
trators may  award,  this  agreement  is  as  clearly  within  the  words  and 
intention  of  the  law  as  if  a  specific  sum  had  been  fixed  upon  by  the 
parties.  We  therefore  see  no  objection  to  the  reference  in  this 
case,  nor  to  the  agreement  by  which  it  was  made. 

We  do  not  think  it  necessary  to  inquire  whether  the  power  to 
direct  the  proceedings  in  the  suit  and  assent  to  the  reference  be- 
longed to  tlie  president  and  directors,  or  to  the  stockholders  as- 
sembled in  general  meeting.  The  corporation,  however  governed 
in  this  particular,  was  the  party  defendant  in  court,  and  was  repre- 
sented by  its  counsel,  and  his  acts  are  presumed  to  be  authorized 
by  the  party  in  conducting  the  suit.  This  has  long  been  the  settled 
law  of  Maryland,  which  is  the  law  of  Washington  county. 

It  is  true  that  in  this  case  the  agreement  for  the  reference  is 
signed  by  the  counsel  who  had  appeared  for  the  canal  company 
in  Alexandria,  but  who  did  not  appear  on  the  record  in  the  Circuit 
Court  for  Washington.  Yet  die  attorney  who  did  appear  joined  in 
the  motion  for  the  reference,  received  notice  of  the  award  after  it 
was  returned,  and  made  no  objection  to  the  authority  under  which 
the  arbitrators  had  been  appointed.  It  is  too  late  to  make  it  here, 
even  if  it  would  have  been  available  in  the  Circuit  Court.  But  as 
the  attorney  on  the  record  must  have  united  in  the  motion  for  the 
reference,  it  is  very  clear  that  the  objection  would  have  been  un- 
tenable there,  as  well  as  here. 

We  see  nothing,  therefore,  in  the  pleadings  or  proceedings  an- 
terior to  the  order  of  reference,  which  can  impeach  the  correctness 
of  the  judgment  in  the  court  below.  It  remains  only  to  examine 
whether  there  is  any  thing  liable  to  objection  in  the  proceedings  of 
the  referees  or  in  the  award  returned  by  the  umpire. 
8* 
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The  authority  of  the  umpire  has  been  objected  to,  because  it  ap- 
pears, by  the  affidavits  filed  by  the  defendant  in  error,  that  he  was 
appointed  before  the  referees  had  heard  the  evidence  and  dis- 
covered that  they  could  not  agree.  But  whatever  doubts  may  have 
been  once  entertained  upon  this  question,  it  is  now  well  settled  both 
upon  principle  and  authority  that  the  appointment  is  good.  And 
indeed  it  has  been  said  by  this  court  that  it  is  more  expedient  to  ap- 
point the  umpire  in  the  first  instance,  as  was  done  here,  than  to 
wait  until  the  evidence  was  all  heard  and  the  arbitrators  had  finally 
differed.     8  Peters,  178. 

The  jumpire,  therefore,  being  regularly  appointed,  the  remaining 
question  is  upon  die  sufficiency  of  his  award.  There  was  no  dis- 
pute as  to  the  title  to  the  land,  and  upon  the  issue  joined  in  the  case ; 
therefore,  the  only  matter  in  controversy  was,  whether  die  acts  com- 
plained of  had  been  committed,  and  if  they  had,  what  damage  was 
the  defendant  in  error  entitled  to  recover.  This  was  the  only  mat- 
ter in  variance  referred.  The  written  agreement  filed  by  the  parties 
states  the  principles  upon  which  they  mutually  agreed  that  the 
amount  of  damages  should  be  calculated  ;  and  the  award  of  the 
umpire  ascertains  and  awards  the  amount  upon  the  principles 
mentioned  in  tlie  agreement.  His  award  is  upon  the  subject-matter 
referred.  It  covers  the  whole  controversy  submitted  to  him,  and 
nothing  more ;  and  upon  that  it  is  certain  and  final. 

There  is  indeed  in  the  written  agreement  for  the  reference  a 
clause  which  provides  that,  upon  the  payment  for  the  damages 
awarded,  the  defendant  in  error  should  convey  to  the  company  the 
land  selected  for  permanent  occupation  ;  and  the  umpire  has  taken 
no  notice  of  this  agreement  to  convey.  We  think  he  very  properly 
omitted  to  notice  it,  for  it  was  not  put  in  issue  by  the  pleadings, 
nor  proposed  to  be  referred  in  the  argument  filed.  On  the  contrary, 
the  duty  of  the  arbitrators  was  limited  to  the  question  of  damage. 
The  value  of  tliis  land  was  indeed  one  of  the  items  they  were  re- 
quired to  consider  in  calculating  the  amount  of  damage  ;  but  they 
had  no  power  to  award  how  or  when  it  should  be  conveyed:  Nor 
does  the  right  of  the  canal  company  to  the  conveyance  depend  in 
any  degree  upon  the  award  or  direction  of  the  arbitrators  concern- 
ing it.  Their  right  is  absolute  by  the  agreement,  upon  the  payment 
of  the  damages  awarded  ;  and  the  conveyance  may  be  enforced  like 
any  other  right  acquired  by  contract. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  Circuit  Court ;  and  it  must  therefore  be  affirmed, 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  county  of  Washington,   and  was 
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argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be  and  the  same  is  hereby  affirmed,  with 
costs  and  damages  at  the  rate  of  six  per  cent  per  annum. 
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SlMMONDS,  late  MERCHANTS  AND   PARTNERS   IN   TrADE,   UNDER   THE 

Name,  Firm,  and  Style  of  Bridges,  Mabray,  and  Company, 
Plaintiffs  in  error,  v,  William  Armour,  Henry  Lake,  and 
Felix  Walker,  Late  Merchants  and  Partners  in  Trade,  under 
the  Name,  Firm,  and  Style  of  Armour,  Lake,  and  Walker, 
Defendants  in  error. 

A  party  upon  the  record,  although  divested  of  all  interest  in  the  event  of  the  suit, 
13  not  a  competent  witness  in  a  cause. 

If  a  person  be  declared  a  bankrupt  at  a  time  when  a  suit  is  pending  to  which  he 
b  a  party,  his  discharge  would  not  be  a  bar  to  his  liability  for  costs  upon  a  judg- 
ment obtained  subsequently  to  his  discharge.  His  liability  for  costs,  therefore, 
excludes  him  as  a  witness  upon  the  ground  of  interest. 

If  the  event  of  the  suit  may  increase  the  effects  of  the  bankrupt  in  the  hands  of  the 
assignee,  and  thus  increase  the  surplus  which  would  belong  to  him,  he  is  an  in- 
competent witness. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  Nortliem  D'lptrict  of  Mississippi. 

On  the  26th  of  September,  1840,  Bridges,  Mabray,  &Co.,  gave 
their  promissory  note  to  Armour,  Lake,  &  Walker,  or  order, 
payable  one  day  after  date,  for  $3,158.69,  bebg  balance  of  book- 
account,  bearing  interest  at  eight  per  cent  per  annum,  from  the  1st 
day  of  August,  1840,  until  paid. 

The  note  not  being  paid,  a  suit  was  commenced  on  the  12th 
of  November  following.  As  no  question  arises  upon  the  pleadings, 
it  will  be  unnecessary  to  refer  to  them.  They  resulted  m  several 
issues  of  fact. 

On  the  trial,  in  June  term,  1844,  the  plaintiffs  offered  in  evidence 
the  deposition  of  Walker,  a  coplainliff  on  the  record,  taken  in  an- 
swer to  interrogatories  and  cross-interrogatories  before  a  commis- 
sioner in  New  Orleans,  in  pursuance  of  a  stipulation  between  the 
attorneys  ;  and  in  which  the  attorney  for  the  defendants  agreed  to 
waive  any  exception  for  want  of  issuing  a  commission,  in  due  form, 
to  take  the  testimony,  or  for  want  of  notice  of  its  execution  to  the 
defendants. 

It  appeared  on  the  trial  that  Walker  had  obtained  a  discharge 
under  the  bankrupt  act,  by  which  he  was  discharged  from  all  his 
debts  owing  by  him  at  the  time  of  presenting  his  petition,  to  wit,  on 


92  SUPREME    COURT. 

Bridges   et   al.    v.    Armour   et   al. 

the  30th  of  December,  1842.  The  discharge  was  granted  on  the 
12th  of  May,  1843. 

In  one  of  the  interrogatories  in  chief  the  question  was  put  to  the 
witness  whether  or  not  he  had  any  interest  in  the  event  of  the  suit, 
and,  if  none,  in  what  manner  his  interest  had  ceased.  To  which 
he  answered,  that  he  had  none,  and  that  his  interest  ceased  on  ob- 
taining his  discharge. 

The  counsel  for  the  defendants  objected  to  the  admission  of  the 
deposition,  on  the  ground  that  Walker  was  a  party  to  the  record, 
one  of  the  plaintiffs  in  the  suit ;  but  the  objection  was  overruled,  and 
the  evidence  admitted,  to  which  the  counsel  excepted.  The  plain- 
tiffs had  a  verdict. 

The  cause  was  argued  by  Mr.  Coxe^  for  the  plaintiffs  in  error, 
and  by  Mr.  Chalmers^  for  the  defendants  in  error. 

Mr,  Coxe  contended,  — 

1 .  That  the  deposition  of  Walker,  then  and  still  a  party  plaintiff 
on  the  record,  was  inadmissible. 

2.  That  even  if  his  discharge,  under  the  bankrupt  act,  could 
make  him  a  competent  witness,  it  was  necessary  to  establish  that 
fact,  as  preliminary  to  the  reading  of  his  deposition,  and  by  in- 
dependent proof. 

Walker's  name  is  still  upon  the  record,  and  he  is  one  of  the 
defendants  in  error  in  this  court.  The  general  rule  upon  the  sub- 
ject is  clear,  and  the  exceptions  are  few.  The  plaintiff  in  error 
must  bring  himself  within  one  of  the  exceptions.     1  Peters,  696. 

The  case  in  1  Peters,  C.  C.  R.  307,  was  overruled  by  this  court 
in  12  Peters,  145,  where  it  is  ^aid  that  the  circuit  decision  is  not  to 
be  sustained  upon  any  ground. 

The  only  exception  to  the  general  rule  is  in  cases  of  tort  where 
there  are  several  defendants.  The  court  will  direct  one  to  be  ac- 
quitted, if  justice  requires  it,  in  order  that  he  may  be  a  witness. 
10  Pick.  18  ;  4  Wend.  453 ;  1  Bayly,  S.  C.  308  ;  10  Pick.  57  ; 
2  Bayly,  427.  As  to  the  extinguishment  of  his  interest  by  the 
bankruptcy,  see  10  Wheaton,  367,  375,  384. 

An  insolvent  party  cannot  be  a  witness,  but  a  certificated  bank- 
rupt may,  provided  his  name  be  struck  out  of  the  record.  9  Cranch, 
153,  158. 

Mr.  Chalmers^  for  defendants  in  error. 

The  only  question  presented  upon  the  record  in  this  case  is  the 
competency  of  Felix  Walker,  a  party  to  the  record,  whose  depo- 
sition had  been  taken  upon  interrogatories,  by  consent,  after  his  dis- 
charge under  the  bankrupt  act  of  Congress,  of  the  19lh  of  August, 
1841.  The  suit  was  commenced  20th  of  November,  1840,  by 
Armour,  Lake,  &  Walker  (the  witness)  against  plaintiffs  in  error ; 
on  the  12th  of  May,  1843,  Walker  was  discharged  ;  and  on  the  24th 
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of  May,  1843,  his  deposition  was  taken,  which  upon  the  trial  plain- 
tiffs in  error  objected  to  being  read, upon  the  ground  "that  the  said 
Felix  Walker  is  a  party  to  the  record,"  which  objection  was  over- 
ruled by  the  court,  and  the  deposition  was  read  ;  to  which  opinion 
of  the  court  a  bill  of  exception  was  taken,  and  upon  it  the  case  is 
before  this  court. 

It  will  not  be  seriously  urged  that  Walker,  the  witness,  was  in- 
competent on  the  ground  of  interest,  he  having  received  his  discharge 
under  the  bankrupt  act,  by  which  hisnnterest  was  extinguished  and 
so  far  his  competency  restored.  For  whatever  interest  he  may  have 
had,  it  was  extinguished  when  he  was  sworn,  and  could  form  no 
objection  to  his  competency.  1  Phillips  on  Ev.  133,  by  Cow.  &  Hill ; 
Tennant  v,  Strachan,  4  Carr  &  Payne,  31  ;  1  Mood.  &  Malk.  377. 
Indeed,  if  it  did,  plaintiffs  in  error  waived  the  objection  by  failing 
to  make  it  when  the  deposition  was  taken,  —  it  being  known  to  them 
at  the  time.  United  States  v.  One  Case  of  Hair-pencils,  Paine's  C. 
C.  R.  400.  So  when  a  witness  has  been  cross-examined  by  a 
party  with  a  full  knowledge  of  an  objection  to  his  competency,  a 
court    of   equity  will  not  allow  the  objection.     Flagg  v.  Mann, 

2  Sunmer's  C.  C.  R.  486.  But  the  objection  was  to  the  com- 
petency of  Walker  as  a  party  to  the  recora. 

It  is  a  general  rule  in  all  common  law  courts,  that  a  party  on  the 
record  cannot  be  admitted  to  testify  ;  the  reason  of  this  rule  is  the 
interest  of  the  party  called,  and  wherever  that  can  be  extinguished 
the  rule  ceases.  In  New  York  the  rule,  it  seems,  excludes  th6  party 
without  regard  to  the  question  of  whether  he  be  interested  or  not ; 
but  see  Stein  ».  Bowman,  13  Peters,  209,  219  ;  Worrallv.  Jones, 
7  Bing.  395  ;  Aflalo  v.  Fourdrinier,  6  Bing.  306  ;  Bate  v.  Russell, 
1  Mood.  &  Malk.  332  ;  Hart  v.  Heilner,  3  Rawle,  407  ;  Scott  v. 
Lloyd,  12  Peters,  145,  149 ;  Henderson  v.  Anderson,  3  Howard, 
73  ;  Smyth  v.  Strader,  4  Howard,  404. 

In  the  case  of  Willings  v.  Consequa,  1  Peters's  C  C.  Rep.  307, 
Washington,  J.,  says  "  the  general  rule  of  law  certainly  is,  that  a 
party  to  a  suit  cannot  be  a  competent  witness.  But  it  is  equally  so, 
that  the  interest  which  that  party  has  in  the  event  of  the  suit,  both  as 
to  costs  and  the  subject  in  dispute,  lies  at  the  foundation  of  the  rule, 
and  when  that  interest  is  removed  the  objection  ceases  to  exist." 
Mills,  J.,  in  Lampton  v.  Lampton's  Executors,  6  Monroe,  617, 
618.  Upon  a  full  view  of  all  the  cases,*  the  counsel  for  de- 
fendants in  error  respectfully  contends,  that  the  District  Court  did 
not  ^rr  in  permitting  the  deposition  of  the  party.  Walker,  to  be  read 

*  See  those  collected  in  2  Phillips  on  Ev.  by  Cowen  &  Hill,  notes,  pages  134- 
136,  260-266;  Hasweli  v.  Bussing,  10  Johns.  128 ;  Schernierhorn  v.  Schennerhorn, 
1  Wend  125,  citing  3  Esp.  &  3  Campbell ;  Supervisors  of  Chenango  v.  Birdsall, 
4  Wend.  453 ;  Duncan  ©.Watson,  2  Sinedes  &  Marshall,  121 ;  1  Bing.  444  ;  6  Bin- 
ney,  16 ;  4  New  York,  24  ;  2  Day,  404 ;  11  Mass.  R.  527 ;  12  Ibid.  258 ;  16  Ibid.  118 

3  Harr.  <Sb  McH.  152 ',  3  Starkie  on  Ev.  1061,  note  g. 
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to  the  jury,  upon  the  ground  of  interest,  or  being  a  party,  and  that 
if  incompetent  for  either  cause  the  objection  was  waived  by  not 
leaving  been  made  at  the  taking  of  the  deposition. 

Mr.  Justice  NELSON  delivered  the  opmion  of  the  court. 

Whether  a  party  on  the  record,  divested  of  all  interest  in  the 
result  of  tlie  suit,  and  therefore  unexceptionable  on  that  ground, 
is  a  competent  witness  or  not  in  the  cause,  can  scarcely  be  re- 
garded as  an  open  question  in  this,  court,  after  what  has  ahready 
fallen  from  it. 

It  is  true,  as  stated  by  the  counsel  in  the  argument,  that  in  all 
the  cases  in  which  the  question  has  arisen,  the  party  was  liable  for 
the  costs  of  suit,  and  therefore  interested  ;  but  whenever  the 
question  has  been  presented,  the  language  of  the  court  has  been 
uniform,  that  the  witness  was  incompetent  on  the  ground  of  his 
being  a  party  on  the  record  ;  De  VVolf  v.  Johnson,  10  Wheaton, 
367,  3S4  ;  Scott  v.  Lloyd,  12  Peters,  145  ;  Stein  v.  Bowman  et 
al.,  13  Peters,  209. 

In  Scott  V.  Lloyd  the  court  referred  to  a  case  in  1  Peters's  C.  C. 
R.  301,  where  it  had  been  held,  that  a  party  named  on  the  record 
might  be  made  a  competent  witness,  by  a  release  of  his  interest, 
and  expressed  its  unqualified  dissent ;  and  in  Stein  v.  Bowman  et 
al.  (13  Peters,  209),  in  which  Bowman,  a  party,  had  been  ad- 
mitted, the  court,  after  noticing  his  liability  for  costs,  remarked, 
tliat  if  he  had  been  released,  or  a  sum  of  money  sufficient  to  cover 
the  costs  of  suit  brought  into  court,  his  competency  would  not  have 
been  restored. 

The  exclusion  is  placed  on  the  ground  of  policy,  which  forbids  a 
party  from  being  a  witness  in  his  own  cause,  and  that  this  would  be 
the  practical  effect  and  operation  of  a  rule  of  evidence,  which  would 
enable  a  party  to  qualify  himself  for  a  witness  by  releasing  his  in- 
terest in  the  suit.  Though  nommally  discharged  by  the  release,  he 
would,  usually,  be  the  real  and  substantial  party  to  ine  suit  in  feeling, 
if  not  in  interest ;  thereby  holding  out  to  litigants  temptations  to 
perjury,  and  to  the  manufacturing  of  witnesses,  in  the  admmistra- 
tion  of  justice. 

The  question  is  one  in  respect  to  which  different  courts  have  en- 
tertained different  opinions,  and  we  admit  that  the  argument  in  favor 
of  the  admission  of  the  party,  upon  the  general  principles  of  evi- 
dence governing  the  competency  of  witnesses,  is  plausible,  and  not 
without  force.  But  the  tribunals  which  maintain  the  competency 
of  the  party,  if  divested  of  interest,  still  hold  that  he  cannot  be 
compelled  to  testify,  and,  also,  tliat  he  cannot  be  compelled  to 
testify  when  called  against  his  interest  ;  which,  upon  general  princi- 
ples, if  consistently  carried  out  and  allowed  to  govern  the  question 
in  the  admission  of  the  party,  would  lead  them  to  an  opposite  result. 
They  should  be  compelled   to  testify  ;  for   if  the  admission  is 
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placed,  as  il  undoubtedly  is,  upon  principles  applicable  to  the  ad- 
mission and  rejection  of  ^vitnesses  generally,  in  the  cause,  and  the 
party  to  be  regarded  as  competent  when  without  interest,  or  indiffer- 
ent, or  when  called  against  his  interest,  then,  like  all  other  witnesses, 
he  should  be  subject  to  the  writ  of  subpoena,  and  to  the  compulsory 
process  of  the  court ;  and  not  left  at  liberty  to  withhold  or  bestow 
his  testimony  at  will. 

There  can  be  no  distmction  in  prmciple,  in  this  respect,  in  favor 
of  a  party  to  the,  record,  if  allowed  as  a  witness  at  all ;  and  the  only 
ground  upon  which  the  court  can  stop  short  of  going  the  length  indi- 
cated, is,  by  giving  up  general  principles,  and  placing  itself  upon 
policy  and  expediency,  as  upon  the  whole  best  subserving,  in  the 
instances  mentioned,  the  interests  of  justice,  and  of  all  concerned  in 
its  administration,  —  a  ground  which  has  been  supposed,  by  those 
holding  a  different  opmion  upon  the  question,  quite  sufficient  to 
justify  the  entire  exclusion  of  the  party. 

But  the  witness  in  this  case  is  also  liable  to  objection  on  the 
ground  of  interest.  This  suit  was  pending  at  the  time  he  was  de- 
clared a  bankrupt  and  obtamed  his  discharge  ;  and  it  is  quite  clear, 
if  the  defendants  had  eventually  succeeded,  the  discharge  would 
not  have  been  a  bar  to  his  liability  for  the  costs  of  the  suit.  The 
judgment  would  have  been  a  debt  accruing  subsequent  to  the  dis- 
charge, which  could  not  have  been  proved  under  the  act.  Act  of 
Congress,  August  19,  1841,  §  4  (5  Statutes  at  Large,  443); 
Haswell  v.  Thorogood,  7  Bam.  and  Cr.  705  ;  Brough  v.  Adcock, 
7  Bbg.  650.     His  future  effects,  therefore,  would  have  been  liable. 

And  even  if  the  discharge  could  have  operated  in  bar  of  his  lia- 
bility for  the  costs,  the  witness  was  still  interested  to  procure  a 
recovery  in  favor  of  the  plaintiffs,  as  it  would  to  increase  the  effects 
of  his  estate  in  the  hands  of  the  assignee,  to  the  extent  of  his  inter- 
est in  the  demand  in  suit,  and  to  increase  the  surplus,  if  any,  which 
would  belong  to  him. 

For  this  reason,  a  defendant,  who  has  pleaded  his  certificate,  upon 
which  a  nolle  prosequi  has  been  entered  by  the  plaintiff,  is  not  a 
competent  witness  for  his  codefendant,  without  first  releas'mg  his 
'interest  in  this  fund.  He  would  otherwise  be  interested  in  defeatmg 
a  recovery  of  the  demand  in  suit,  as  he  would  thereby  diminish  the 
claims  upon  his  joint  and  separate  property,  and  thus  mcrease  the 
surplus,  if  any,  in  winding  up  the  estate.  Butcher  v.  Forman, 
6  Hill,  583  ;  Aflalo  v.  Fourdrinier,  6  Bing.  306. 

On  all  these  grounds  we  think  the  witness  was  incompetent,  and 
that  the  deposition  should  have  been  rejected. 

It  has  been  suggested  that  the  objection  to  the  witness  came  too 
late,  and  should  have  been  made  oefore  the  commissioner  and  be- 
fore the  cross-examination.  But  the  case  shows  that  both  parties 
were  aware  of  the  legal  objections  to  his  competency,  and  that  the 
testimony  was  taken  by  an  arrangement  between  them,  for  the  pur- 
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pose  of  presenting  the  question  to  the  court.  The  counsel  for  the 
plaintiffs  assumed,  as  is  apparent  from  his  interrogatories  in  chief, 
that  the  witness  was  incompetent  on  the  ground  of  his  being  a 
party  in  interest,  and  took  upon  himself  the  burden  of  removing  the 
objections.  For  this  purpose,  he  produced  his  discharge  in  bank- 
ruptcy, and  on  the  14th  inst.,  put  the  question  to  him  whether  he 
had  any  interest  in  the  suit,  and  if  not,  to  tell  how  it  had  ceased. 

The  question  suggested  does  not  arise  in  the  case,  and  therefore 
it  is  unnecessary  to  examine  it. 

For  the  above  reasons,  we  think  the  court  below  eired,  and  that 
the  judgment  must  be  reversed,  with  a  venire  de  rwvo. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  District  Court,  in  this  cause,  be  and  the 
same  is  hereby  reversed,  with  costs,  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  District  Court,  with  directions 
to  award  a  venire  facias  de  novo. 


Henby  a.  Hall,  Plaintiff,  v.  William.  Smith. 

Where  there  are  privies  in  a  contract  with  the  knowledge  of  a  debtor  to  secure  to 
his  creditor  the  payment  of  a  debt,  the  payment  of  it  by  any  one  of  them  other 
than  the  debtor,  is  a  payment  at  his  request,  and  is  an  express  assumpsit  to  reim- 
burse the  amount. 

Where  the  surety  of  a  surety  pays  the  debt  of  a  principal,  under  a  legal  obligation, 
from  which  the  principal  was  bound  to  relieve  him,  such  a  payment  is  a  suffi- 
cient consideration  to  rai^  an  implied  assumpsit  to  repay  the  amount,  although 
the  payment  was  made  without  a  request  from  the  principal. 

This  case  came  up  on  a  certificate  of  division  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland. 

The  United  States  of  America,  District  of  Maryland,  to  wit :  — 

At  a  Circuit  Court  of  the  United  States  for  the  Fourth  Circuit, 
in  and  for  the  Maryland  District,  l)egun  and  held  at  the  cily  of  Bal- 
timore, on*  the  first  Monday  in  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundi-ed  and  forty-four. 

Present,  the  Honorable  Roger  B.  Taney,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  ;  the  Honorable  Upton  S. 
Heath,  Judge  of  Maryland  District ;  Z.  Collins  Lee,  Esquire, 
Attorney  ;  Thomas  B.  Pottenger,  Esquire,  Marshall ;  Thomas 
Spicer,  Clerk. 

Among  other,  were  the  following  proceedings,  to  wit :  — 
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Henry  A.  Hall  v.  William  Smith. 

District  of  Maryland,  Circuit  Court  of  the  United  States,  April 
term,  1844. 

The  declaration  in  this  case  contained  counts,  in  the  usual  form, 
for  money  lent  and  advanced,  money  paid,  laid  out,  and  expended, 
and  money  had  and  received,  and  an  averment  that  the  defendant 
was  a  citizen  of  the  State  of  Mississippi,  and  the  plaintiff  of  the 
State  of  Maryland.  Plea,  non-assumpsit,  and  issue  upon  it.  The 
suit  was  instituted  July  3d,  1843. 

At  the  trial  of  the  case,  the  plaintiff  offered  in  evidence  the  two 
notes  hereinafter  inserted,  with  the  indorsements  thereon,  and  fur- 
ther offered  in  evidence  to  prove  that  the  defendant  being  indebted 
to  a  certain  Philip  Thornton  in  the  sum  of  money  hereinaifter  men- 
tioned, the  said  Thornton  brought  suit  against  him  in  Baltimore 
County  Court,  in  the  State  of  Maryland,  on  the  18th  of  July,  1839 ; 
while  the  writ  was  m  the  hands  of  the  sheriff,  and  before  the  service 
thereof  on  the  defendant,  it  was  agreed  between  Smith  and  the  attor- 
ney of  Thornton,  that  Smith  should  be  permitted  on  his  honor  to  go 
into  an  adjoining  countv  to  see  his  friends,  to  procure  security  in 
order  to  relieve  himself  from  said  suit.  He  went  and  returned  ; 
and  on  the  29lh  of  July,  1839,  in  the  State  aforesaid,  gave  two 
promissory  notes  to  Thornton,  dated  August  10th,  1839,  one  for 
$2,678.90,  payable  on  the  1st  of  April,  1840,  and  the  other  for 
$2,669,  payable  on  the  1st  of  June,  1840  ;  both  of  which  notes 
were  indorsed  by  a  certain  James  S.  McCaleb  and  a  certain  James 
Kent,  as  securities  for  the  said  Smith ;  and  upon  receiving  these 
notes,  so  indorsed,  Thornton  discontinued  the  suit  against  Smith. 
These  notes  were  not  paid  at  maturity,  and  were  protested  for  non- 
payment ;  and  in  June,  1 840,  Thornton  brought  suit  on  both  of 
them  against  McCaleb,  the  indorser,  in  Baltimore  County  Court, 
upon  which  he,  McCaleb,  was  arrested,  and  bemg  in  the  hands  of 
the  sheriff,  he  applied  to  a  certain  Richard  Lemmon,  of  the  city  of 
Baltimore,  to  become  his  bail.  McCaleb  was  the  son-m-law  of 
Henry  A.  Hall,  the  plaintiff,  who  resides  in  the  State  of  Maryland, 
about  forty  miles  distant  from  the  city  of  Baltimore,  and  Lemmon 
being  an  intimate  friend  of  the  said  Hall,  and  knowing  McCaleb  to 
be  his  son-in-law,  agreed  to  become  his  bail,  from  the  confidence  he 
bad  that  the  plaintiff  would  save  him  haimless  ;  and  he  entered  bail 
accordingly  m  both  of  these  suits. 

That  at  the  first  interview  Lemmon  afterwards  had  with  the  plain- 
tiff, the  latter  introduced  the  subject,  and  without  waiting  for  any 
application  from  Jjcmmon,  assured  him  that  he,  the  plaintiff,  would 
save  him  harmless  ;  and  Lemmon  having  entire  confidence  in  his 
verbal  promise,  did  not  ask  any  written  security.  Pending  these 
suits  Smith  paid  p^rt  of  one  of  the  notes,  and  before  judgment  was 
obtained  upon  either  of  them.  Hall  paid  the  balance  of  the  last  men- 
tioned note,  and  upon  an  agreement  made  with  the  attorney  of 
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Thornton,  a  suit  by  Philip  Thornton  v.  Henry  Hall,  the  plaintiff, 
was  docketed  by  consent  on  the  7th  of  September,  1840,  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Maryland,  and 
on  the  declaration  was  indorsed  a  direction  to  the  clerk  to  enter  judg- 
ment for  the  amount  of  the  damages  in  the  narration,  to  be  released 
on  payment  of  $  2,669,  with  interest  from  the  1st  of  January, 
1840,  and  costs,  and  stay  of  execution  imtil  the  1st  of  July,  1841  ; 
which  was  signed  by  the  attorneys  for  the  plaintiff  and  defend- 
ant. That,  accordingly,  at  the  next  term  of  said  court,  in  Novem- 
ber, 1840,  on  the  4th  day  of  the  month,  said  judgment  was  entered, 
and  the  suits  against  McCaleb,  in  which  Lemmon  was  bail,  accord- 
ing to  an  arrangement  between  the  counsel  of  Thornton,  McCaleb, 
and  Hall,  were  dismissed,  having  been  countermanded  on  the  Isl 
of  September,  1840,  in  consequence  of  an  agreement  made  be- 
tween said  parties,  Thornton,  McCaleb,  and  Hall,  previous  to  said 
countermand,  that  said  suit  should  be  docketed  by  consent,  and 
judgment  confessed,  as  was  afterwards  done  in  the  manner  above 
stated. 

The  judgment  was  confessed  in  the  Circuit  Court,  m  order  to 
create  a  lien  upon  the  real  estate  of  Hall,  which  being  situated  in  a 
part  of  Maryland  which  was  not  within  the  jurisdiction  of  Bahimore 
County  Court,  it  was  supposed  that  a  judgment  in  that  court  would 
not  be  a  lien  upon  it. 

Upon  the  confession  of  this  judgment  in  the  Circuit  Court,  the 
notes  above  mentioned  were  delivered  to  Hall  by  the  attorney  of 
Thornton ;  a  part  of  this  judgment  was  paid  to  the  attorney  of 
Thornton,  by  a  draft  of  Smith  in  favor  o(  McCaleb,  upon  a  house 
in  New  Orleans,  and  the  balance  due  upon  it  was  paid  by  Hall  on 
the  30th  of  June,  1841.  James  S.  McCaleb  died  in  the  State  of 
Mississippi,  of  which  he  was  a  citizen,  in  the  summer  of  1842,  and 
letters  of  administration  on  his  estate  were  afterwards,  on  the  28th 
day  of  November,  in  the  year  1842,  granted  by  the  proper  authority 
in  that  State  to  Jonathan  McCaleb ;  and  on  tlie  20th  ol  May,  1843, 
the  administrator  assigned  to  Hall,  the  phintiff  in  this  case,  the 
notes  aforesaid. 

The  notes,  with  the  several  indorsements  and  assignments  there- 
on, are  as  follows,  to  wit :  — 

5^2,669  Baltimore,  August  10/A,  1839. 

Gn  the  first  day  of  January  next,  I  promise  to  pay  to  the  order 
of  James  S.  McCaleb,  twenty-six-hundred  and  sixty-nine  dollars, 
for  value  received,  payable  and  negotiable  at  the  Union  Bank  of 
Maryland.  *Wm.  Smith. 

4th  January,  1840.  — J.  G.,  JV*.  P.     Non-payment. 

No.  given. —  H.  &  S. 

Indorsements. — 651.     Wm.  Smith,  $  2,669.     January  1. 

James  S.  McCaleb, 
James  Kent. 
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In  consideration  that  the  amount  of  the  within  note,  with  interest 
thereon,  was  paid  by  Henry  A.  Hall,  Esq.,  in  behalf  of  James  S. 
McCaleb,  deceased,  the  indorser  thereon,  now  I  do  hereby  assign 
lo  said  Heniy  A.  Hall,  said  note. 

JoNA.  McCaleb,  Mministrator  of 
May  20thj  1843.  James  S.  McCaleb,  deceased. 

f 
$2,678.90.  Baltimore^  August  10/A,  1839. 

On  the  first  day  of  April  next,  I  promise  to  pay  to  the  order  of 
James  S.  McCaleb,  twenty-six  hundred  and  seventy-eight  dollars 
^,  for  value  received,  payable  and  negotiable  at  the  Union  Bank 
of  Maryland.  Wm.  Smith. 

April  1.  — Prot.  non  payment,  4th  April,  1840. 
Indorsed.  —  Union,  683.     Wm.  Smith,  $2678.90.     April  1. 

Jas.  S.  McCaleb, 
James  Kent. 
Baltimore^  July  13^^,1840.     $1,500.     By  cash,  received  of 
Jas.  S.  McCaleb,  on  account,  the  within  fifteen  hundred  dollars. 

Jno.  M.  Gordon,  Attorney  for 
P.  Thornton. 
$  400.     July  2Ath.  —  By  cash,  $  400.      John  M.  Gordon. 

$200.     By  cash,  two  hundred  dollars.  August  3rf,  1840. 

J.  M.  Gordon. 

I  assign  the  withm  note  to  Henry  A.  Hall,  for  value  received. 

Jonathan  McCaleb,  Administrator  of 
May  20th,  1843.  J^"=»  S.  McCaleb. 

The  defendant  ofiered  to  give  in  evidence  that  Smith  and 
McCaleb,  the  drawer  and  payee  of  the  two  notes  given  to  Thorn- 
ton, were  citizens  of  the  Stateiof  Mississippi  at  the  date  of  the 
notes,  and  that  McCaleb  continued  to  be  so  until  his  death,  and 
that  Smith  still  continues  to  be  so. 

Upon  this  evidence  the  following  questions  occurred :  — 

1 .  Is  the  plaintifi*  entitled  to  recover  of  die  defendant  the  money 
paid  by  plaintiff  to  Thornton,  or  any  part  of  it,  as  being  money 
paid  for  his  (Smith's)  use  ? 

2.  If  the  first  question  is  answered  in  the  negative,  then  can  the 
defendant,  upon  the  issue  joined  in  this  case,  ofler  evidence  that 
Smith  and  McCaleb  were  both  citizens  of  Mississippi  when  the 
notes  slated  in  the  testimony  were  given  in  order  to  bar  the  plaintiff 
of  his  action  in  this  court  as  assignee  of  said  notes  ? 

And  the  judges  being  opposed  in  opinion  upon  each  of  these 
points,  they  are,  at  the  request  of  the  plaintiff,  ordered  to  be  certified 
lo  the  Supreme  Court  at  their  next  session. 

Upon  this  certificate  the  case  came  up  to  this  court. 
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It  was  argued  by  Mr.  Dulany^  for  the  plaintiff,  and  by  Mr.  Giles 
and  Mr.  David  Stewart^  for  the  defendant. 

Mr.  Dulany. 

As  to  the  first  question  presented  by  the  record,  it  cannot  be 
denied  that  the  money  paid  by  Hall  to  Thornton  was  expended  for 
the  benefit  of  ihe  defendant,  {Smith.  It  went  "  pro  tanto  "  to  ex- 
tinguish the  debt  due  by  Smiih  to  Thornton  ;  it  was  money,  there- 
fore, advanced  for  the  use  of  Smith,  and  of  which,  in  fact,  he  ob- 
tained the  full  benefit.  What  reason  then  can  be  alleged  why  an 
action  for  money  laid  out  and  expended  for  the  use  of  Smith  can- 
not lie  to  recover  it  again  on  the  part  of  Hall  ?  The  Circuit  Court 
has  jurisdiction  over  the  subject-matter  of  such  a  suit,  and  over  the 
parties  ;  for  Hall  is  a  citizen  of  the  State  of  Maryland,  and  Smith 
of  the  State  of  Mississippi. 

But  it  is  alleged  that  Smith  became  indebted  to  James  S. 
McCaleb,  on  his.  Smith's,  failure  to  pay  the  two  promissory  notes, 
on  each  of  which  notes  said  McCaleb  was  indorser ;  that  Smith 
and  McCaleb  were  citizens  of  the  same  State  ;  that,  as  such, 
McCaleb  could  not  have  sued  Smith  in  the  courts  of  the  United 
States ;  and  that,  by  the  assignment  of  the  notes  to  Hall,  he  was 
placed  in  the  shoes  of  McCaleb,  and  could  no  more  appear  in  the 
courts  of  the  United  States  as  plaintiff,  to  enforce  payment  of 
the  notes  against  Smith,  thanMcCaleb  himself  could  have  appeared 
for  that  purpose. 

The  principle  that  the  Circuit  Court  of  the  United  States  has  not 
jurisdiction,  on  account  of  the  character  of  the  parties,  in  a  contest 
between  citizens  of  different  States,  where  the  cause  of  action 
arises  upon  a  debt  assigned,  and  originally  contracted  between 
citizens  of  the  same  State,  is  fully  admitted.  But  its  application  to 
the  present  case  is  denied.  It  is  admitted  that,  when  the  assignor 
could  not  sue  there,  in  an  action  oil  the  debt  assigned,  the  assfgnee 
is  in  no  better  situation  than  the  assignor,  although  he  may  be  a 
citizen  of  a  different  State  from  the  original  debtor. 

In  the  case  now  under  consideration  the  action  is  not  instituted 
upon  the  notes  assigned,  but  for  money  expended  for  the  use  of 
Smith,  and  upon  his  implied  request.  The  money  expended, 
which  is  the  cause  of  action,  was  paid  on  the  30th  of  June,  1841. 
The  notes  were  not  assigned  until  the  20th  of  May,  1843.  The 
cause  of  action,  then,  under  the  money  counts  of  the  declaration, 
arose  long  anterior  to  the  assignments,  and  subsisted  wholly  in- 
dependent of  them ;  the  notes,  with  the  assignments  upon  diem, 
being  introduced  in  evidence  to  show  in  what  manner  the  money 
paid  by  Hall  inured  to  the  benefit  of  Smith,  and  were  therefore 
collateral  to  the  true  cause  of  action,  and  designed  merely  as  links 
in  the  chain  of  evidence  to  support  it. 

The  declaration  shows  that  the  suit  is  between  citizens  of  differ- 
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ent  Slates,  and  clearly  tlierefore  within  the  general  jurisdiction  of 
the  Circuit  Court,  unless  it  falls  within  the  restrictive  clause  of  the 
eleventh  section  of  the  judiciary  act  of  1789,  ch.  20,  which  de- 
clares, that  the  Circuit  Court  shall  not  "  have  cognizance  of  any 
suit  to  recover  the  contents  of  any  promissory  note,  or  other  chose 
in  action,  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  said  court  to  recover  the  said  contents  if  no  assign- 
ment had  been  made." 

In  Bean  v.  Smith  and  others,  2  Mason,  279,  it  is  said,  speaking 
of  the  above  clause, —  "  It  is  perfectly  clear  that  the  statute  never 
contemplated  an  exclusion  of  jurisdiction  in  cases  where  a  negotiable 
instrument  or  chose  in  action  was  mixed  up  in  the  ingredients  of  the 
case;  but  where  that  chose  in  action  constituted  the  sole  cause 
of  action,  and  the  assignment  the  whole  ground  of  the  plaintiff's 
right." 

In  the  present  case  it  Is  manifest  that  the  assignment  of  the  notes 
does  not  constitute  the  whole  ground  of  die  plaintiff's  action  ;  but, 
on  the  contrary,  that  the  cause  of  action  subsisted  independent  of, 
and  anterior  to,  the  assignments,  and  at  and  from  the  moment  when 
the  money  was  paid  by  the  plaintiff  to  the  attorney  of  Thornton,  in 
discharge  pro  tanto  of  his  claim  against  Smith.  If  this  be  so, 
then  it  is  clear  that  the  restrictive  clause  of  the  judiciary  act,  above 
quoted,  does  not  exclude  the  jurisdiction  of  the  Circuit  Court  over 
the  parties  and  the  subject-matter  of  this  cause. 

But  it  may  be  replied,  that  if  the  money  advanced  by  Hall  is  re- 
garded as  the  true  cause  of  action,  and  not  the  assigned  notes,  then 
the  plaintiff  is  not  entided  to  recover  ;  because  the  debt  of  Smith, 
to  which  the  money  was  applied,  was  paid  without  his  request  or 
consent,  and  was  therefore  a  mere  voluntary  act,  from  which  no 
cause  of  action  can  arise  against  him. 

A  consideration  of  the  evidence  in  this  case,  and  the  relation  of 
the  parties,  will,  we  think,  show  that  this  objection  cannot  be  sus- 
.tained.  Smith  was  the  drawer  of  both  of  the  notes  in  favor  of 
James  S.  McCaleb,  who  became  the  accommodation  indorser,  and 
who  redelivered  them  to  Smith,  who,  fromhis  own  accommodation, 
and  to  relieve  himself  from  a  threatened  arrest,  gave  them  to  Thorn- 
ton, to  whom  he  was  indebted,  and  at  whose  instance  the  writ 
against  Smith  had  been  issued.  These  notes  were  not  paid  at 
maturity,  as  they  should  have  been,  by  Smith ;  in  consequence  of 
whose  default  writs  were  issued  out  of  Baltimore  County  Court 
against  James  S.  McCaleb,  as  indorser,  under  which  he  was  arrest- 
ed by  the  sheriff,  and  whilst  in  the  hands  of  that  oflScer  applied  to 
Mr.  Lemmon  to  become  his  bail,  who  consented  to  do  so,  in  the 
confidence  that  he  would  be  indemnified  by  tlie  plaintiff,  who  was 
the  father-in-law  of  the  said  McCaleb.  Lenmion  accordingly  be- 
came bail  for  McCaleb,  who  was  then  released  by  the  sheriff. 

Afterwards,  at  the  first  interview  Lemmon  had  with  the  plaintiff^ 
9* 
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he  assured  him  that  he,  the  plaintiff,  would  save  him  harmless  for 
having  gone  bail  for  his  son-in-law.  Pending  these  suits  Smith  had 
paid  part  of  one  of  the  notes  ;  and  before  judgment  was  obtained 
upon  either  of  them  Hall  paid  the  balance  of  the  other  note.  Suit 
was  then  docketed  against  Hall  in  the  Circuit  Court  by  Thornton, 
and  judgment  was  confessed,  to  be  released  on  payment  of  $  2,669, 
with  the  interest  from  the  1st  of  January,  1840.  The  payment  of 
the  balance  of  the  note  by  Hall,  and  the  confession  of  the  judg- 
ment aforesaid,  was  the  fulfilment,  on  the  part  of  Hall,  of  his  agree- 
ment with  Lemmon  to  save  him  harmless  for  having  gone  bail  for 
McCaleb  ;  the  suits  against  him  in  Baltimore  County  Court  being 
dismissed,  upon  the  confession  of  the  judgment  by  Hall  in  the 
Circuit  Court,  as  had  been  previously  agreed  between  the  attorney 
of  Thornton  and  Hall.  At  the  same  time  that  the  judgment  was 
confessed  the  notes  above  mentioned  were  delivered  to  Hall  by  the 
attorney  of  Thornton. 

The  argument  upon  the  second  question  is  omitted. 

Mr.  Stewart  and  Mr.  Giles  made  the  following  points  :  — 

1 .  That  the  plaintiff  cannot  recover  of  the  defendant  the  amount 
of  the  payments  so  made,  because,  in  making  them,  the  plaintiff  was 
a  mere  volunteer  so  far  as  the  defendant  was  concerned. 

2.  That  the  plaintiff  cannot  recover  upon  the  promissory  notes 
referred  to,  because  he  claims  title  through  an  assignment  made  by 
Jonathan  McCaleb,  administrator  of  James  S.  McCaleb,  the  payee 
of  the  said  notes,  both  of  whom  were  citizens  of  the  State  of  Mis- 
sissippi, of  which  State  the  defendant  was  also  a  citizen. 

3.  That  it  was  perfectly  competent  for  the  defendant,  after  the 
plaintiff  had  given  die  promissory  notes  in  evidence  under  the  dec- 
laration in  this  case,  to  rely  under  his  plea,  filed  upon  the  defect  of 
title  in  the  plaintiff  as  assignee  of  the  said  notes,  to  recover  in  the 
Circuit  Court. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

Upon  the  trial  of  this  cause  in  the  Cu-cuit  Court,  two  points 
were  made,  upon  which  the  judges  differed  in  opinion  ;  and  it  has 
been  certified  to  this  court,  as  is  provided  for  in  the  sixth  section 
of  the  act  of  1802,  entided  "  An  act  to  amend  the  judicial  system 
of  the  United  States."  2  Statutes  at  large,  159.  From  the  evi- 
dence, we  think  that  all  the  persons  in  this  transaction  became 
privies  in  the  same  contract  to  secure  the  payment  of  a  debt  due 
by  the  defendant  to  Thornton.  The  pajrment  of  it,  therefore,  by 
any  one  of  them,  other  than  the  debtor,  was  a  payment  at  his  re- 
quest, and  an  express  assumpsit  to  reimburse  the  amount. 

But  suppose  such  a  privity  not  existing  between  the  parties,  the 
evidence  shows  it  also  to  be  a  case  of  the  surety  of  a  surety  pajring 
the  debt  of  a  principal,  under  a  legal  obligation,  from  which  the 
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principal  was  bound  to  relieve  him.  Such  a  payment  is  a  sufficient 
consideration  to  raise  an  implied  assumpsit  to  repay  the  amount, 
though  the  payment  was  made  without  a  request  from  the  principal. 
Tappin  V.  Broster,  1  C  &  P.  112 ;  Exall  v.  Partridge,  8  Term 
R.  310 ;  Child  v.  Morley,  ibid.  610. 

We  shall  decide  the  first  point  certified  to  be  answered  in  the 
affirmative,  which  makes  it  unnecessary  to  notice  the  second. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  District  of 
Maryland,  and  on  the  points  and  questions  on  which  the  iudges  of 
the  said  Circuit  Court  were  opposed  in  opinion,  and  which  were 
cerdfied  to  this  court  for  its  opinion  agreeably  to  the  acts  of  Con- 
gress in  such  case  made  and  provided,  and  was  argued  by  counsel. 
In  consideration  whereof,  it  is  the  opinion  of  this  court  that  the 
plaintiff  in  this  case  is  entitled  to  recover  of  the  defendant  the 
money  paid  by  the  plaintiff  to  Thornton,  as  being  money  paid  for 
his  (Smith's)  use.  Whereupon  it  is  now  here  ordered  and  adjudged 
by  this  court  that  it  be  so  cerdfied  to  the  said  Circuit  Court. 
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This  court  has  no  appellate  power,  in  a  case  where  the  Circait  Court  refused  to 
grant  a  writ  of  habeas  corpus,  prayed  for  by  a  father  to  take  his  infant  child  out        ^^  ^is 
of  the  custody  of  its  mother. 

The  judgments  of  a  Circuit  Court  can  be  reviewed  only  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  two  thousand  dollars.  It  must  have  a  known  and 
certain  value  which  can  be  proved  and  calculated  in  the  ordinary  mode  of  busi- 
ness transactions. 

But  a  controversy  between  a  father  and  mother,  each  claiming  the  right  to  the 
custodv,  care,  and  society  of  their  child,  relates  to  a  matter  in  dispute  which  if 
incapable  of  being  reduced  to  any  pecuniary  standard  of  value. 

The  writ  of  error  must  be  dismissea  for  want  of  jurisdiction. 

This  case  was  brought  up  by  writ  of  error  fi-om  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York. 

The  facts  are  sufficiently  set  forth  in  the  opinion  of  the  court,  to 
which  the  reader  is  referred. 

A  motion  was  made  by  the  counsel  for  the  defendants  in  error, 
viz.  Mr.  William  W.  Campbell  and  Mr.  Rockwell^  to  dismiss 
the  case  for  want  of  jurisdiction,  which  motion  was  opposed  by  Mr. 
Barryj  in  proper  person. 

Mr.  Campbelly  for  the  motion. 

In  the  summer  of  1844,  John  A.  Barry,  the  plamtiff  in  error,  pre- 
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sented  his  petition  to  the  Circuit  Court  for  the  Southern  District  of 
New  York,  praying  that  a  writ  of  habeas  corpus  ad  subjiciendum 
might  issue,  directing  Eliza  Ann  Barry,  the  wife  of  petitioner,  and 
Mary  Mercein,  her  mother,  to  bring  up  the  person  of  an  infant  cliild, 
the  daughter  of  the  petitioner  and  the  said  Eliza  Ann,  his  wife,  and 
which  infant  daughter  was  in  the  custody  of  the  said  Mary  Mercein 
and  Eliza  Ann  Barry.  Previous  to  this  period,  and  for  more  than 
five  years,  a  controversy  had  been  going  forward  in  the  courts  of 
New  York,  prosecuted  by  the  petitioner,  for  the  purpose  of  obtain- 
ing the  custody  of  this  same  child.  Three  or  four  tunes  writs  of 
habeas  corpus  had  been  granted  by  the  local  courts  of  tliat  State, 
and  indeed  in  one  form  or  another  all  the  courts,  both  of  common 
law  and  of  equity,  had  passed  upon  this  vexed  and  protracted  litiga- 
tion. Twice  had  the  court  of  last  resort,  the  Court  of  Errors,  after 
solemn  and  able  arguments,  passed  upon  the  case,  and  refused  to 
grant  the  application  of  the  petitioner.  The  relatives  of  Mrs.  Barry- 
were  wearied  in  mind,  and  exhausted  ahnost  of  resources,  by  the 
long,  persevering,  and  vexatious  proceedings  of  the  plaintiff  in  error 
in  this  cause. 

Prior,  however,  to  the  application  to  the  Cu*cuit  Court  for  the 
Soudiern  District  of  New  York,  the  plaintiff  in  error  applied  to 
this  court  for  a  writ  of  habeas  corpus^  which  was  refused.  I  shall 
have  occasion  to  refer  to  these  decisions  hereafter. 

In  his  application  to  the  Circuit  Court,  in  order  to  bring  himself 
within  the  provisions  of  the  constitution  and  laws  of  tlie  United 
States,  the  petitioner  sets  forth  that  he  is  a  natural  bom  subject  of  the 
queen  of  Great  Britan,  and  claims  that  the  said  infant  child,  though 
born  in  the  Slate  of  New  York,  of  a  mother  who  is  a  native  of 
that  State,  is  also  a  British  subject  and  allegient  to  the  British 
crown. 

After  a  patient  hearing  and  a  careful  investigation  of  the  law  and 
the  facts.  Judge  Betts  refused  to  allow  the  writ,  and  he  gave  his  re- 
sons  in  an  opinion  of  great  length,  in  which  he  enters  upon  a 
review  of  the  whole  law  upon  the  subject.  I  feel  that  there  is 
nothing  to  be  added  to  that  opinion.  It  is  able,  lucid,  and  it  seems 
to  me  entirely  conclusive.  While  it  is  in  the  highest  degree  cred- 
itable to  him  as  a  judge  of  tlie  courts  of  the  United  States,  it  is  at 
tlie  samp  time  a  masterly  vindication  of  the  decisions  and  the  learn- 
ing of  the  courts  of  New  York. 

He  closes  that  opinion  by  saying,  — 

"  I  deny  the  writ  of  habeas  corpus  prayed  for,  because : — 

"  1 .  If  granted,  and  a  return  was  made  admitlingthe  facts  stated  in 
the  petition,  I  should  discharge  the  infant  on  the  ground  that  this 
court  cannot  exercise  the  common  law  functions  of  parens  patricR 
and  has  no  common  law  jurisdiction  over  the  matter. 

''2.  Because  the  court  has  not  judicial  cognizance  of  the  matter 
by  virtue  of  any  statute  of  the  United  States. 
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^'  3.  If  such  jurisdiction  is  to  be  implied,  that  then  the  decision  of 
the  Court  of  Errors  of  New  York  supplies  the  rule  of  law  or  furnish- 
es the  highest  evidence  of  the  common  law  rule  which  is  to  be  the 
rule  of  decision  in  the  case. 

"  4.  Because  by  that  rule  the  father  is  not  entitled  on  the  case 
made  by  this  petition  to  take  this  child  out  of  the  custody  of  its 
mother." 

It  is  this  decision  which  the  plaintiff  in  error  seeks  to  reverse, 
and  on  this  motion  to  grant  this  writ  of  error  it  is  respectfully  sub- 
mitted, — 

1 .  That  this  is  not  such  a  final  judgment  as  b  contemplated  by 
the  statute  of  1789,  which  a  writ  of  error  may  be  brought  to  re- 
verse. 

2.  That  there  is  no  pecuniary  value  to  the  subject  in  controver- 
sy, nor  any  way  m  which  pecuniary  value  can  be  ascertained  so 
as  to  allow  a  court  of  error,  to  brbg  up  the  matter  to  this  court  from 
the  Circuit  Court. 

3.  That  the  application  was  to  the  discretion  of  the  Circuit  Court, 
and  this  court  will  never  mterfere  to  control  the  discretion  of  the  in- 
ferior court.  The  parties  who  are  proceeded  against  are  the  wife 
and  mother  of  plaintiff  in  error.  The  plaintiff  in  error  cannot  pro- 
ceed against  his  wife  in  this  court,  her  domicil  in  the  eye  of  the  law 
being  the  same  as  her  husband's. 

5.  The  Circuit  Court  possess  no  other  or  different  powers  in 
relation  to  habeas  corpus  under  the  act,  than  are  possessed  by 
this  court,  and  this  court  have  already  passed  upon  this  case  by 
refusing  to  grant  the  writ  when  application  was  made  upon  the  same 
state  of  facts  directly  to  this  court.  This  court  have  no  jurisdic- 
tion over  the  subject-matter,  and  the  writ  of  error  should  be  quash- 
ed for  want  of  jurisdiction. 

1.  This  is  not  such  a  final  judgment  as  is  contemplated  by  the 
statute. 

The  language  of  the  statute,  §  22,  is,  that  final  decrees  and 
judgments  in  civil  actions  in  a  District  Court,  where  the  matter  in 
dispute  exceeds  the  simi  or  value  of  fifty  dollars  exclusive  of  costs, 
may  be  reexamined  and  rendered  or  afcmed  in  a  Circuit  Court 
holden  in  the  same  district  upon  a  writ  of  error  whereto  shall  be  an- 
nexed and  returned  therewith  at  the  day  and  place  thereby  mention- 
ed an  authenticated  transcript  of  the  record,  assignment  of  errors, 
prayer  for  reversal,  citation,  &c. 

"  And  upon  a  like  process  "  ( that  is,  writ  of  error,  record,  &c.), 
may  final  judgments,  and  decrees  in  civil  actions,  and  suits  in  equity 
in  a  Circuit  Court,  brought  there  by  original  process  or  removed 
there  from  State  courts,  or  by  appeal  from  District  Courts,  &c., 
and  '^  when  the  matter  in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollars,"  &c.,  be  reexamined  and  reversed  or  affirmed  by 
the  Supreme  Court. 
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Now  it  is  respectfully  but  confidently  submitted  to  this  court  that 
the  decision  of  the  Circuit  Court  in  this  matter,  upon  an  ex  patte 
application  and  where  no  summons  or  other  process  was  served  upon 
the  defendants  in  error,  or  either  of  them,  is  not  a  final  judgment  in 
a  civil  action,  or  a  final  decree  in  a  suit  in  equity. 

It  is  stated  that  tlie  petition  was  filed ;  but  it  was  not  served,  nor 
was  any  original  process  issued  or  served  ;  there  were,  therefore, 
no  parties  before  the  court,  there  was  no  action  in  personam  or  in 
rem^  there  cannot  well  be  an  action  at  law  or  a  siut  in  equity  where 
there  are  no  parties  before  the  court. 

The  act  of  March  3d,  1803,  uses  the  expression,  *'  cases  in 
equity,"  but  they  are  confined  to  cases  of  admiralty  and  maritime 
jurisdiction,  and  to  be  carried  up  to  the  Supreme  Court  by  ap- 
peal. 

Judge  Betts  says,  in  this  case,  —  '*  A  procedure  by  habeas  corpus 
can  in  no  legal  sense  be  regarded  as  a  siiit  or  controversy  between 
private  parties."  Holmes  v.  Jennison  et  al.,  14  Peters,  540,  re- 
fused to  discharge  under  habeas  corpus.  If  a  suit  not  a  suit  between 
private  parties. 

2.  There  is  no  pecuniary  value  to  the  subject  in  controversy, 
nor  any  way  in  which  pecuniary  value  can  be  ascertained.  Norw  by 
the  twenty-second  section  of  the  judiciary  act,  to  which  I  have  re- 
ferred, a  writ  of  error  to  this  court  does  not  lie  unless  the  matter.in 
controversy,  exclusive  of  costs,  exceeds  the  sum  of  two  thousand 
dollars.  Now,  though  in  some  cases,  the  court  have  allowed  testi- 
mony of  value  to  be  given  by  affidavits  or  viva  voce^  when  the 
demand  is  not  for  money,  yet  this  appears  to  have  been  done  only 
in  cases  where  real  value  could  be  readily  fixed,  and  it  has  allowed 
the  value  of  an  office  or  its  emoluments  to  be  thus  established. 

I  do  not  see  how  the  value  is  to  be  ascertained  in  this  case ; 
and,  indeed,  it  does  not  seem  to  be  one  of*  the  actions  at  law  or 
suits  in  equity  contemplated  by  the  act  to  reverse  the  judgment  or 
decree  in  which  writs  of  error  may  be  brought. 

In  the  case  of  Columbian  Insurance  Co.  v.  Wheelwright  and  oth- 
ers, 7  Wheaton,  534,  a  writ  of  error  was  held  to  lie  for  this  court 
to  the  Circuit  Court  for  the  District  of  Columbia,  upon  a  judg- 
ment overruhng  a  peremptory  mandamus.  But  it  was  quashed  on 
account  of  the  matter  in  controversy  not  bebg  of  the  value  of  one 
thousand  dollars,  though  in  that  case  the  value  of  the  office  was  al- 
lowed to  be  appraised.  But  the  language  of  the  act  of  February  27, 
1801,  is  different  from  that  of  the  act  of  1789. 

In  the  act  of  1801,  writs  of  error  maybe  brought  to  reverse  or 
affirm  final  judgments,  orders,  or  decrees  in  said  Circuit  Court. 
But,  as  in  the  act  of  1789,  final  judgments  in  civil  actions  and  suits 
in  equity.  Act  of  27  February,  1801,  §  8  (2  Stat,  at  Large,  106), 
contains  the  provision  in  relation  to  writs  of  error  to  Circuit  Court 
for  the  District  of  Columbia. 
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3.  The  application  was  to  the  discretion  of  the  Circuit  Court, 
and  this  court  will  not  interfere  to  control  the  discretion  of  an  in- 
ferior court. 

It  has  been  repeatedly  decided  in  this  court  that  the  exercise  of 
the  discretion  ot  the  court  below  in  refusing  or  granting  amend- 
ments of  pleadings  on  motions  for  new  trials,  and  refusing  to  rein- 
state cases  after  nonsuit,  aflfords  no  ground  for  writ  of  error.  See 
United  States  v.  Buford,  3  Peters,  31  ;  United  States  v,  Evans, 
5  Cranch,  2S0  ;  Maryland.  Insurance  Co.  v.  Hodgson,  6  Cranch, 
206. 

See  also  the  case  of  Boyle  v.  Zacharie,  6  Peters,  657,  where 
the  object  of  the  writ  of  error  was  to  reverse  the  decbion  of  the 
Circuit  Court  in  refusing  to  quash  a  writ  of  venditioni  exponas^  and 
where  it  was  held  not  to  lie.  In  that  case,  Mr.  Justice  Story 
said,  —  "A  very  strong  case  illustrating  the  general  doctrine  is,  that 
error  will  not  lie  to  the  refusal  of  a  court  to  grant  a  peremptory 
mandamus  upon  a  return  made  to  a  prior  mandamus  which  the  court 
allowed  as  sufficient." 

The  case  before  the  court  is  one  of  a  similar  character,  and  res- 
ting equally  in  the  sound  discretion  of  the  Circuit  Court. 

4.  The  plaintiff  in  error  cannot  proceed  in  this  court  against  his 
wife  ;  her  domicil  bemg  in  law  the  same  as  his.  If  the  proceeding 
in  the  Circuit  Court  can  be  annulled  as  an  action  at  law  or  a  suit  in 
eqaity,  then  clearly  the  plaintiff  in  error  could  not  carry  on  such 
action  or  suit  in  any  of  die  courts  of  the  United  States  against  his 
wife,  as  one  of  the  defendants. 

6.  The  Circuit  Court  possesses  no  other  or  different  power  than 
this  court  in  relation  to  a  writ  of  habeas  corpus^  and  this  court  have 
already  passed  upon  this  case  and  refused  the  writ  for  want  of  juris- 
diction. The  writ  of  error  should  therefore  be  quashed  for  want 
of  jurbdiction. 

The  language  of  the  fourteenth  section  is,  "  that  all  the  before  men- 
tioned courts  of  the  United  States  shall  have  power  to  issue  writs  of 
scire  faciasj  habeas  corpus,^^  &c.  The  power  of  this  court  to  issue 
writs  of  habeas  corpw  has  never  been  doubted  by  the  court  and  has  re- 
peatedly been  exercised  ;  but  its  power  to  issue  a  writ  in  the  pres- 
ent case  has  been  doubted  and  the  writ  refused.  The  court,  after 
hearing  the  plaintiff  in  error  on  origmal  application  to  this  court  on 
the  same  state  of  facts  as  were  presented  to  the  Circuit  Court,  re- 
fused to  grant  the  writ.  It  is  respectfully  submitted  that  the  appli- 
cation to  a  Circuit  Court  has  in  no  respect  changed  the  aspect  of 
the  matter,  and  if  this  court  had  no  jurisdiction  over  the  subject- 
matter  when  the  origmal  petition  was  presented,  neither  can  it  have 
jurbdiction  now,  when  the  subject  comes  up  for  its  decision  from  the 
judgment  of  an  inferior  court. 

In  the  case  of  Ex  parte  Barnr,  2  Howard,  65,  Mr.  Justice 
Story  says  :  —  "  It  b  plain,  therefore,  that  thb  court  has  no  original 
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jurisdiction  to  entertain  the  present  petition,  and  we  cannot  issue 
any  writ  of  habeas  corpus^  except  when  it  is  necessary  for  the  exer- 
cise of  the  jurisdiction,  original  or  appellate,  given  to  it  by  the  con- 
stitution and  laws  of  the  United  States." 

Is  it  not  equally  plain  that  the  Circuit  Court  can  issue  no  writ  of 
habeas  corpus^  except  when  it  is  necessary  for  the  exercise  of  its 
jurisdiction,  original  or  appellate,  given  to  it  by  the  constitution  and 
laws  of  the  United  States  ?  Was  this  habeas  corpus  necessary  to 
the  exercise  of  the  jurisdiction  of  the  Circuit  Court  ?  True,  the 
eleventh  section  of  die  judicial  act  gives  the  Circuit  Court  original 
cognizance  with  the  courts  of  the  several  States,  of  all  suits  of  a 
civil  nature  at  common  law  or  in  equity. 

But  "  a  procedure  by  habeas  corpus  (says  Judge  Betts)  can  in 
no  legal  sense  be  regarded  as  a  suit  or  controversy  between  private 
parties.  It  is  an  inquisition  by  the  government,  at  the  suggestion 
and  instance  of  an  individual,  most  probably,  but  still  in  the  name 
and  capacity  of  sovereign,  to  ascertain  whether  the  infant  in  this  case 
is  wrongfully  detained,  and  in  a  way  conducing  to  its  prejudice." 

It  has  been  well  and  often  remarked,  that  die  power  of  the  courts 
of  the  United  States  is  given  to  them  by  express  and  written  grant ; 
and'  where  they  exercise  the  power  of  issuing  writs  of  habeas  corpus^ 
they  find  their  authority  in  "thus  it  is  WTitten."  They  derive  no 
jurisdiction  from  the  conmion  law.  The  grand  inquisition  of  the 
sovereignty  of  the  United  States  is  not  to  be  invoked  unless  in  cases 
where  the  written  law  gives  the  power  to  invoke  it.  Certainly,  this 
is  not  one  of  the  cases.  It  is  a  case  for  the  grand  inquisition  of  the 
State  of  New  York.  That  grand  inquest  has  repeatedly  decided 
this  matter. 

"  What  question  (says  Judge  Betts  in  this  same  opinion)  can  be 
regarded  as  in  principle  more  local  or  intro-territorial  than  those 
which  pertain  to  the  domestic  institutions  of  a  State,  —  the  social 
and  domestic  relations  of  its  citizens  }  Or,  what  could  probably  be 
less  within  the  meaning  of  Congress  than  that,  in  regard  to  these 
interesting  matters,  the  courts  of  the  United  States  should  be  em- 
powered to  introduce  rules  or  principles,  because  found  in  the  an- 
cient common  law,  which  should  trample  down  and  abrogate  the 
policy  and  cherished  usages  of  a  State,  authenticated  and  sanctified 
as  a  part  of  her  laws  by  the  judgment  of  her  highest  tribunals." 

I  submit  this  question  of  jurisdiction,  with  entire  confidence,  to 
this  court.  I  know  its  practice  has  been  in  conformity  with  the 
language  of  its  late  eminent  chief  justice. 

*'  We  must  tread  the  direct  and  narrow  path  prescribed  for  us. 
As  this  court  has  never  grasped  at  ungranted  jurisdiction,  so  it 
never  will,  we  trust,  shrink  from  that  which  is  conferred  upon  it." 

I  submit,  therefore,  with  great  deference,  the  motion  that  this 
writ  of  error  should  be  quashed,  as  irregular,  and  for  want  of  juris- 
diction. 
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Mr.  Barry  J  in  opposition  to  the  motion,  made  the  following 
pobts,  wliich  he  maintained  at  great  length. 

1.  The  record  ui  the  above  cause  presents  the  case  of  a  "  final 
judgment "  by  the  Circuit  Court  for  the  Southern  District  of  New 
York  in  a  "  suit,"  within  the  meaning  of  the  twenty-second  section 
of  the  judiciary  act  of  1789  ;  and  tlie  plamtifF  in  error  is  therefore 
entitled  to  have  such  judgment  reexamined  in  this  court  by  writ  of 
error,  provided  the  court  below  had  jurisdiction  of  the  case,  au- 
thority to*  issue  the  writ  of  habeas  corpus  ad  subjiciendum^  and  the 
record  presents  a  primi  facie  case  for  the  award  of  such  writ. 
United  States  Laws,'  Statutes  at  Large,  81  ;  Holmes  r.  Jennison, 
14  Peters,  540  ;  Weston  et  al.  v.  City  CouncO  of  Charleston, 

2  Peters,  449 ;  Kendall  v.  United  States,  12  Peters,  614  ;  Sto. 
Com.  Abr.  608  ;  Columbian  Ins.  Co.  v.  Wheelwright  and  others, 
7  Wheat.  534  ;  Co.  Litt.  288,  b. 

2.  The  court  below  had  jurisdiction  of  this  case,  and  authority 
to  issue  the  writ  of  habeas  corpus  under  the  Constitution,  at  the 
common  law,  by  implication,  and  by  statute ;  and  consequently 
committed  error  in  deciding  that  it  had  not  such  jurisdiction  and 
authority.  The  petition  on  the  record  presents  a  prima  facie  case 
for  the  award  of  such  writ,  and  the  court  below  conmiitted  error  in 
denying  it  to  the  plaintiff  in  error,  to  whom  it  belonged  as  a  writ  of 
right  by  the  "  law  of  the  land;  "his  title  resting,  in  dcM/o  jti^i- 
/UB,"  on  probable  cause  shown  by  affidavit ;  36  Edw.  3,  cap.  9  ; 
42  Edw.  3 ;  8  Henry  4  ;  8  Henry  6  ;  28  Edw.  1  ;  3  Car.  1  ; 
16  Car.  1,  cap.  10  ;  31  Car.  2  ;  Bac.  Abr.  Title  Hab.  Corp,  ; 
GreenhilPs  case,  4  Adolph.  Sl  Ellis,  Eng.  Com.  Law  Rep.  624  ; 
United  States  v.  Green,  3  Mason,  482  ;  Rex  r.  Winton,  5  D.  & 
E.  89  ;  Rex  r.  Isley,  5  Adolph.  &  Ellis,  441  ;  Constitution  United 
States  ;  Yates's  case,  6  Johns.  422,423  ;  Bollman  &  Swartwout, 
4  Cranch,  75  ;  Ex  parte  Randolph,  2  Brock.  C.  C.  R.  447  ; 

3  Bl.  Com.  132 ;  3  Bac.  Abr.  421  ;  Judiciary  Act,  1789, 
§  14  ;  United  'States  Stat.,  2  Mar.,  1831,  §  38  ;  Kearney's 
case,  7  Wheat.  38  ;  Crosby's  case,  3  Wilson,  172  ;  1  Kent's 
Com.  301  ;  Wood's  case,  3  Wilson  ;  3  Bac.  Abr.  (3)  ;  In  re 
Pearson,  4  Moore,  366  ;  Mag.  Char.,  cap.  29  ;  United  States  v. 
Bainbridge,  1  Mason,  71  ;  1  Kent's  Com.  220  ;  United  States 
Supreme  Court,  Ex  parte  Barry,  2  How.  65  ;  19  Wendell,  16, 
and  cases  cited  ;  Vernon  v.  Vernon,  MS.  case.  New  York  Chan- 
cery, 11th  June,  1839  ;  Ahrenfeldt's  case,  Ch.  New  York,  July, 
1840;  Commonwealths.  Briggs,  16  Pick.  204  ;  In  re  Mitchell, 
Charlton's  Rep.  489 ;  State  of  South  Carolina  r.  Nelson,  MS. 
case,  1840  ;  Prather's  case,  4  Dess.  33  ;  25  WendeU,  72,  73 ; 
Gov.  Seward's  Mess,  to  Senate,  Albany,  20th  March,  1840  ;  5 
East,  221  ;  12  Vesey,  492  ;  2  Russell,  1  ;  Review  of  D'Haute 
ville's  case,  30  ;  2  and  3  Victoria,  cap.  54  ;  11  Vesey,  531  ; 
People  V.  Mercein,  3  Hill,  399  ;  Ex  parte  Burford,  3  Cranch,  449 
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3.  The  court  below,  if  it  had  jurisdiction  by  implication,  com- 
mitted error  in  assuming  that  the  court  for  the  correction  of  errors, 
by  its  decisions  on  the  case  of  the  plaintiff  on  two  former  writs  of 
habeas  corpus^  in  1840  and  1842,  had  either  "  supplied  the  rule  of 
law,"  or  given  *'  evidence  of  the  common  law  rule  "  which  was  to  be 
the  rule  of  decision  in  the  case  on  this  record,  two  years  after,  —  a 
case  entirely  de  novo^  —  in  1844.  And  the  court  below  committed 
further  error  in  deciding,  that  by  such  assumed  rule  of  law  or  evi- 
dence of  the  common  law  rule,  the  plaintiff  in  this  cause  was  not 
entitled,  on  the  case  made  by  him,  to  the  custody  of  his  child,  — 
the  same  being  a  prejudication  on  the  merits,  —  no  argument  being 
had  before  the  court  in  respect  of  either  such  assumed  rule,  or  the 
evidence  thereof,  or  on  the  merits.  No  such  rule  existed  in  point 
of  fact,  and  consequently  no  evidence  thereof  could  exist ;  decision 
Supreme  Court  New  York,  1842,  3  Hill,  399;  MS.  Opinion, 
Chan.  New  York,  April,  1844. 

4.  The  plaintiff  in  error  being  of  legeance  to  the  crown  of  Eng- 
land, his  child,  though  bom  in  the  United  States  during  its  father's 
temporary  residence  therein,  —  twenty-two  months  and  twenty 
days,  — notwithstanding  its  mother  be  an  American  citizen,  is  not  a 
citizen  of  the  United  States.  It  is  incapacitated  by  its  infancy 
from  making  any  present  election,  follows  the  legeance  of  its  father, 
partus  sequitur  patreniy  and  is  a  British  subject.  The  father  being 
domiciled  and  resident  within  the  dominions  of  her  Britannic  Majes- 
ty, such  is  also  the  proper  and  rightful  domicil  of  his  wife  and  child, 
and  he  has  a  legal  right  to  remove  them  thither.  The  child  bemg 
detained  from  the  father,  its  natural  guardian  and  protector,  without 
authority  of  law,  the  writ  of  habeas  corpus  ad  subjiciendum  is  his 
appropriate  legal  remedy  for  its  restoration  to  him  from  its  present 
illegal  detention  and  restraint  ;  Constitution  United  States,  art.  3, 
§2;  Judiciary  Act,  1789,  §  11  ;  Inglis  v.  Trustees  Sail.  Snug 
Harb.,  3  Peters,  99  ;  7  Anne,  cap.  5  ;  4  Geo,  3,  cap.  21  ; 
Warrender  v.  Warrender,  2  Clar.  &  Fin.,  Ap.  Ca!  523  ;  Story's 
Confl.  Laws,  30,  36,  43,  74,  160  ;  Shelford  on  Marriage,  Ferg. 
Rep.  397,  398. 

5.  If  the  laws  of  the  proper  domicil  of  the  plaintiff  (and  by  neces- 
sary consequence  that  of  his  family),  applicable  to  the  case  on  the  • 
record,  be  not  repugnant  to  the  laws  or  policy  of  this  country,  and 
this  be  proved  to  the  court,  the  case  is  one  proper  for  the  exercise 
of  the  comity  of  the  American  nation, —  not  ot  the  court,  but  of 
the  nation  ;  and  the  court  below  will  extend  that  comity  to  the 
plaintiff,  not  only  by  awarding  him  the  writ  of  habeas  corpus  ad 
subjiciendum^  the  appropriate  legal  remedy  sought,  but  also  by  de- 
ciding the  case  on  its  merits,  at  the  hearing,  agreeably  to  the  law  of 
his  domicil ;  In  re  Wilkes,  1  Ken.  279  ;  Dartmouth  College  v. 
Woodward,  Con.  Rep.  United  States,  577  ;  Warrender  v.  War- 
render,  2  Clar.  &  Fin.  Par.  Rep.  529;  9  Bligh.,  N.   S.    110; 
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Bill  for  Protection  of  Minors,  Senate  of  New  York,  1840  ;  Gov. 
Seward's  Message  to  Senate,  20th  March,  1840. 

J\Ir.  Rocktoelly  for  the  motion  to  dismiss,  in  reply  and  conclusion. 

1 .  The  writ  of  habeas  corpus  is  not  issued  as  a  matter  of  course, 
upon  the  application,  but  is  addressed  to  the  discretion  of  tlie  court, 
and  may  be  refused  if  upon  the  application  itself  it  appears  that,  if 
admitted  to  be  true,  the  applicant  is  not  entitled  to  relief.  2  Bl. 
Com.  132,  133,  n.  (16)  ;  3  Bulstr,  27  ;  2  Roll.  Rep.  138. 

King  V.  Hobhouse,  2  Chittv,  K.  B.  Rep.  207,  marg.  note.  — 
"  The  writ  of  habeas  corpus^  whether  at  common  law  or  under  the 
3  Car.  2,  does  not  issue  as  a  matter  of  course  in  the  first  in- 
stance, upon  application,  but  must  be  grounded  on  affidavit,  upon 
which  the  court  are  to  exercise  their  discretion  whether  the  suit 
shall  issue  or  not." 

See  also  The  Spanish  Sailors,  2  Sir  W.  Blackstone,  1324. 

King  V.  Barnard  Schiever,  2  Burr.  765.  —  Habeas  corpus  for  a 
prisoner  of  war  taken  on  board  an  enemy's  prize-ship  denied  in  the 
first  instance. 

Ex  parte  Kearney,  7  Wheat.  38.  —  In  this  case  the  application 
was  ex  partey  and  in  the  first  instance  denied  by  the  court,  and  in 
subsequent  cases. 

Commonwealth  v,  Robinson,  1  Serg.  Sl  Rawle,  353.  —  The 
court  declared  it  a  matter  of  discretion  whether  to  grant  or  refuse 
a  ^Tit  of  habeas  corpus  to  discharge  an  apprentice  from  military 
service  on  application  of  the  master. 

Ex  parte  Tobias  Watkins,  3  Peters,  193.  —  Petition  denied  in 
the  first  instance. 

2.  A  WTit  of  error  does  not  lie  to  review  the  decision  of  a  court, 
except  upon  final  judgment,  and  the  order  of  a  court,  denying  in  the 
first  instance  an  ex  parte  application  for  a  writ  of  habeas  corpus^ 
cannot  be  reviewed  by  writ  of  error. 

The  People  v.  President  of  Brooklyn,  13  Wend.  130,  Court 
of  Errors  Mandamus,  marg.  note.  —  "A  writ  of  error  does  not 
ie  upon  the  refusal  of  the  Supreme  Court  to  grant  a  peremptory 
mandamus  when  application  is  made  by  motion.  It  only  lies  for  the 
relator  when  judgment  is  pronounced  after  issue  joined  upon  plea 
or  demurrer  interposed  upon  the  combg  in  of  the  return  of  tne  alter- 
native mandamus." 

Boyle  V.  Zacharie  et  al.,  6  Peters,  648,  marg.  note.  —  "A  writ 
of  error  will  not  lie  to  a  Circuit  Court  of  the  United  States,  to  re- 
vise its  decision  in  refusing  to  grant  a  writ  of  venditioni  exponas^  is- 
sued on  a  judgment  obtained  in  that  court." 

Per  Story,  J.  (p.  657.)  —  '*  A  very  strong  case,  illustrating 
the  general  doctrine,  is,  tliat  error  will  not  lie  to  the  refusal  of  a 
court  to  grant  a  peremptory  mandamus  upon  a  return  made  to  a  prior 
mandamus  whicn  the  court  allowed  as  sufficient."  3  Bro.  Pari. 
Cas.  605. 
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The  Dean  and  Chapter  of  Dublin  v.  King,  1  Bro.  Pari.  Cas. 
73.  —  Application  to  the  King's  Bench  for  mandamus  to  admit 
Robert  Dugdale  to  his  office  as  clerk,  upon  which  there  was  an 
award  of  a  peremptory  mandamus  ;  held  writ  of  error  not  to  lie, 
there  being  no  plea  and  judgment. 

Weston  V.  City  Council  of  Charleston,  2  Peters,  449. 

Holmes  v.  Jennison,  14  Peters,  540.  —  "  I  do  not  intend  to  ex- 
amine tlie  question  whether  proceeding  upon  a  habeas  corpus  is  a 
'  suit,'  within  the  meaning  of  the  twenty-fifth  section  ;  or  whether 
writ  of  error  will  lie  to  review  proceedings  upon  a  habeas  corpusy 
although  tlie  case  on  these  points  is  not  free  from  doubts,"  &c. 
Per  Thompson,  J.,  550  ;  Judge  Baldwin's  opinion,  622,  625. 

Columbian  Insurance  Co.  v.  Wheelwright,  7  Wheat.  534.  Man- 
damus valuation  of  office. 

II.  The  Circuit  Court  had  no  jurisdiction  of  the  subject  matter. 

1 .  That  court  derives  all  its  jurisdiction  from  the  constitution  of 
the  United  States  and  the  acts  of  Congress,  and  is  strictly  confined 
to  the  acts  of  Congress  conferring  jurisdiction,  and  defining  the 
powers  of  the  court. 

i  Kent's  Com.  294.  —  "  With  judicial  power,  it  may  be  generally 
observed,  as  the  Supreme  Court  declared  in  the  case  of  Turner  v. 
Bank  of  North  America,  4  Dall.  8,  that  the  disposal  of  the  judicial 
power,  except  in  a  few  specified  cases,  belongs  to  Congress  ; 
and  the  courts  cannot  exercise  jurisdiction  in  every  case  to  which 
the  judicial  power  extends,  without  the  intervention  of  Congress, 
who  are  not  bound  to  enlarge  the  jurisdiction  of  the  federal  courts 
to  every  subject  which  the  constitution  might  warrant." 

Mclntyre  v.  Wood,  7  Cranch,  504,  to  the  same  effect  ;  United 
States  V.  More,  3  Cranch,  159  ;  6  Cranch,  305  ;  3  Dall.  321; 
1  Cranch,  212.        . 

Mr.  Barry.  The  Circuit  Court  must  enlarge  their  jurisdiction, 
as  the  Circuit  Court  has  the  residuum  of  authority  inherent,  and  in- 
cidental powers  at  common  law  as  a  high  court  of  record. 

2.  Tne  only  power  conferred  on -the  Circuit  Court  is  in  the 
judicial  act  of  1789  :  — 

§  14.  '*  That  all  the  beforementioned  courts  of  the  United 
States  shall  have  power  to  issue  writs  of  scire  facias^  habeas  cor- 
pus, and  all  other  writs  not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usae;es  of  law. 

' '  And  that  either  of  them,  as  well  as  judges  of  the  District  Courts, 
shall  have  power  to  grant  writs  of  habeas  corpus,  for  the  purpose 
of  inquiring  into  the  cause  of  commitment. 

'*  Provided,  that  writs  of  habeas  corpus  shall  m  no  case  extend 
to  prisoners  in  jail,  unless  when  they  are  in  custody  under  or  by  or- 
der of  the  authority  of  the  United  States,  or  are  committed  for  trial 
before  some  court  of  the  same,  or  are  necessary  to  be  brought  into 
court  to  testify." 


JANUARY    TERM,    1847.  113 

Barry    v.    Mercein    et    al. 

1.  This  Statute  provides  that  "  all  the  beforeraentioned  courts," 
&c.,  referring  to  the  Supreme,  Circuit,  and  .District  Courts, 
and  conferring  like  powers  on  all.  The  original  jurisdiction  of 
all  these  courts,  and  the  appellate  jurisdicdon  of  the  Supreme  and 
Circuit  Courts  had  been  all  de6ned.  The  court  derives  all  its 
power  from  this  statute,  and  the  limitations  of  it  are  to  be  precisely 
followed,  expressio  unius  exclusio  est  alterius. 

Ex  parte  Ballard  ;  Ex  parte  Swartwout,  4  Cranch,  75,  per 
Marshall,  Ch.  J.,  93.  — "Courts  which  originate  in  the  common 
law  possess  a  jurisdiction  which  must  be  regulated  by  the  common 
law,  but  the  courts  which  are  created  by  written  law,  and  whose 
jurisdiction  is  defined  by  written  law,  cannot  transcend  their  juris- 
diction." 

"  The  power  to  award  the  writ  by  any  of  the  courts  of  the  United 
States  must  be  given  by  written  law." 

Page  95.  — "  If  the  power  be  denied  to  this  court,  it  is  denied 
to  every  other  court  of  the  United  Slates." 

Ex  parte  Tobias  Watkins,  3  Peters,  193,  by  Marshall,  Ch. 
J.,  p.  201.  —  *'  The  judicial  act  authorizes  this  court,  and  all  the 
courts  of  the  United  States,  and  the  judges  thereof,  to  issue  the  writ 
for  the  purpose  of  inquiring  into  the  cause  of  commitment." 

Ex  parte  Barry,  2  Howard,  65,  marg.  note. — '*  The  original 
jurisdiction  of  this  court  does  not  extend  to  the  case  of  a  petiuon  by 
a  private  individual  for  a  habeas  corpus  to  bring  up  the  body  of  his 
miant  daughter,  alleged  to  be  unlawfully  obtained  from  him." 

Why  not  ?  If  not  conferred  on  the  Supreme  Court  it  is  not 
conferred  on  the  Circuit  or  District  Courts  by  this  statute. 

2.  The  object  of  this  section  was  not  to  confer  upon  any  of  these 
courts  a  general  authority  to  issue  this  writ.  It  was  designed  as 
auxiliary,  —  "  Which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions. " 

The  scire  facias  is  a  writ  of  execution,  in  all  cases  founded  upon 
a  record,  and  is  a  necessary  incidental  power  to  the  exercise  of  the 
jurisdiction  of  any  court.  So  of  habeas  corpus^  without  which 
power  the  court  would  not  be  able  even  to  protect  suitors  or  wit- 
nesses attending  court  from  a  writ,  &c.,  &c. 

3.  That  part  of  the  section  conferring  the  power  upon  the  judges 
in  vacation  to  issue  the  writ  "  for  the  purpose  of  inquiring  into  the 
cause  of  commitment,"  as  does  the  proviso,  indicates  that  reference 
was  only  had  to  confinement  under  a  United  States  process,  or 
"  under  color  of  authority  of  the  United  States." 

31  Car.  1,  ch.  2,  provides,  —  "  That  on  complaint  and  request 
in  writing  by  or  on  behalf  of  any  person  committed  and  charged 
with  any  crune,  (unless,"  &c.),  "  the  chancellor,  &c.,  shall  award  a 
writ  of  habeas  corpus ^'^'^  &c. 

The  powers  of  the  section  had  doubtless  reference  to  the  English 
statute,  and  to  confer  a  limited  and  not  general  authority. 
10* 
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The  decisions  of  the  United  Slates  courts  in  relation  to  writs  of 
mandamus  are  entirely  analogous.  They  are  both  prerogative  writs, 
and  the  defining  and  limiting  the  power  to  issue  writs  of  habeas  cor* 
pus  by  statute  restricts  them  more  than  the  others. 

1  Kent's  Com.  294.  —  "  It  has  been  decided  that  Congress  has 
not  delegated  the  exercise  of  judicial  power  to  the  Circuit  Court  but 
in  certain  specified  cases.  The  eleventh  section  of  the  judicial  act 
of  1789,  giving  jurisdiction  to  the  Circuit  Court,  has  not  covered  the 
whole  ground  of  the  constitution,  and  these  courts  cannot,  for  in- 
stance, issue  a  mandamus  but  in  those  cases  in  which  it  may  be 
necessary  to  the  exerciseof  their  jurisdiction." 

Mclntire  r.  Wood,  7  Cranch,  604  ;  McClurg  v,  Sillunan,  6 
Wheaton,  698  ;  Kendall  t?.  United  States,  12  Pet.  624-618. 

If  this  is  considered  one  of  "  the  other  writs  not  specified  by 
statute  "  (§  14,  judiciary  act),  the  term  is  very  properly  used, — 
*' necessary  for  the  exercise  of  their  respective  iurisdictions,"  giv- 
ing a  judicial  construction  to  the  meaning  of  the  latter  term. 

Ex  parte  Colura,  1  Wash.  C.  C.  R.  232,  marg.  note.  —  "  The 
courts  of  the  United  States  and  the  justices  thereof  are  only  author- 
ized to  i^sue  writs  of  habeas  corpus  to  prisoners  in  jail  under  color 
of  the  authority  of  the  United  States,  or  committed  by  courts  of  the 
United  States,  or  required  to  testify  in  a  case  depending  in  a  court 
of  the  United  States." 

"  The  jurisdiction  of  the  courts  of  the  United  States  is  limited  ; 
and  the  inferior  courts  can  exercise  it  only  in  cases  in  which  it  is 
conferred  by  act  of  Congress." 

United  States  r.  French,  1  Gallison,  1,  marg.  note.  —  "The 
Circuit  Court  has  no  authority  to  issue  a  habeas  corpus  for  the  pur- 
pose of  surrendering  a  principal  in  discharge  of  his  bail,  when  the 
principal  is  confined  in  jail  merely  under  process  of  a  State  court." 

Per  curiam.  "  We  have  no  authority  in  this  case  to  issue  a  habeas 
corpus.  The  authority  given  by  the  judicial  act  of  1789,  chap.  20, 
§  14,  is  confined  to  cases  where  the  party  is  in  custody  under  color 
of  process  under  authority  of  the  United  Slates,  or  is  committed  for 
trial  before  some  court  of  the  United  States,  or  is  necessary  to  be 
brought  into  court  to  testify." 

N.  B.  The  party  in  this  case  was  confined  under  a  penal  law  of 
Congress  (2  Statutes  at  Large,  506),  in  which  State  courts  have, 
by  repeated  decisions,  no  jurisdiction. 

In  all  the  following  cases  habeas  corpus  was  issued,  where  the 
party  was  confined  under  color  of  process  of  tlie  United  States, 
and  although  any  other  exercise  of  the  power  was  not  in  express 
terms  denied,  yet  in  a  number  of  them  the  court  proceed  upon  the 
assumption  of  its  being  so  limited,  and  in  no  instance  form  a  con- 
trary opinion.  Ex  parte  Wilson,  6  Cranch,  62  ;  Ex  parte  Kear- 
ney, 7  Wheaton,  38  ;  Ex  parte  Randolph,  2  Brock.  476,  477  ;  3 
Dall.  17  ;  4  Dall.  412  ;  3  Cranch,  447  ;  4  Cranch,  76  ;  3  Peters, 
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201  ;  9  Peters,  704  ;  1  Mason,  71  ;  2  Brock.  6,  447  ;  1  Wash. 
277.  The  case  in  3  Mason,  482,  of  United  States  v.  Green,  the 
only  case  where  granted  and  point  not  then  raised. 

3.  Although  in  numerous  decisions  infants  are  doubtless  under 
the  control  of  courts  of  law  as  to  their  custody,  and  courts  having 
jurisdiction  may  issue  writs  of  habeas  corpuf,  vet  the  courts,  repre- 
senting the  sovereign  power  of  the  State,  adopt  the  course  which 
they  may  deem  for  the  benefit  of  the  child  at  their  discretion.  It  is 
an  extension  of  the  original  purposes  of  the  writ,  and  not  contem- 
plated by  the  powers  ofthe  judicial  act,  nor  consistent  with  the  lim- 
ited authority  of  the  general  government. 

De  Manneviller.  De  Manneville,  10  Ves.  62 — 66^  Ld.  Chan. 
in  conclusion,  p.  66.  —  "I  must  either  give  the  child  to  the  father, 
when  I  know  not  what  he  proposes  to  do  if  it  remain  with  him  ;  or  to 
the  mother,  to  which  upon  some  principles  there  is  great  objection  ; 
or  I  must  take  some  middle  course  ;  and  I  shall  take  care  that  the 
intercourse  of  both  father  and  mother  with  the  child,  so  far  as  is 
consistent  with  its  happiness,  shall  be  unrestrained."  Ordered  that 
the  child  should  not  be  removed  out  of  jurisdiction. 

King  w.  Grenhill,  4  Adol.  &  Ellis,  624.  —  "  Nor  will  this  rule  be 
departed  from  on  die  ground  that  the  father  has  formed  an  adid- 
terous  connection,  which  still  continues,  if  it  appear  that  he  has 
never  brought  the  adulteress  to  his  house,  or  into  contact  with  hb 
children,  and  does  not  intend  to  do  so."     Marg.  note. 

The  general  government  is  one  of  defined  and  limited  powers. 
It  is  the  design  of  the  constitution  that  the  judicial  should  be  co- 
extensive with  the  legislative  authority,  but  not  to  exceed  it. 
These  powers  are  comparatively  free  and  well  defined,  and  are 
exceptions  to  the  authority  residing  in  the  State,  and  subject 
to  their  judicial  authority.  The  great  mass  of  authority  remains 
in  the  States,  and  is  governed  by  and  dependent  upon  State  au- 
thority. 

All  questions  arising  out  of  the  domestic  relations  are  peculiarly 
and  appropriately  within  the  province  of  the  State  governments ;  and 
the  court  will  be  slow  m  countenancing  any  principle,  or  giving  any 
construction  of  the  constitution  and  laws  that  shall  decree  to  itself 
this  branch  of  local  authority. 

In  relation  to  husband  and  wife,  parent  and  child,  the  various  and 
diversified  and  vexed  questions  that  arise  concerning  the  custody  of 
children,  the  court  will  not  be  anxious  by  any  doubtful  construction 
to  enlarge  their  jurisdiction.  The  court  exercising  that  jurisdiction 
cannot  dispose  of  the  various  questions  involved,  as  in  ordinary 
questions  of  pecuniary  value,  by  a  judgment  and  execution.  They 
must  enter  the  nursery  and  inquire  as  to  the  character  and  habits  of 
the  respective  parents,  —  the  wishes  of  the  child,  —  and  make  such 
orders  from  time  to  time  as  may  be  required  by  the  ever  changing 
chrcumstances  of  all  the  parties  concerned.     What  portion  of  these 
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questions  would  this  court  have  to  take  charge  of,  and  what  new 
set  of  rules  or  officers  for  these  wards  of  the  court  ? 

If  the  wTit  of  error  is  sustained,  and  the  case  remanded,  and  the 
Circuit  Court  ordered  to  issue  the  writ,  it  will  be  the  duty  of  the 
Circuit  Court  to  make  such  orders  as  will  be  for  the  benefit  of  the 
child,  and  vary  them  from  time  to  time.  Can  these  be  reviewed  by 
this  court  ? 

This  proceeding  is  really  a  question  as  to  the  custody  of  an  infant 
child,  and  of  guardianship  on  the  part  of  the  courts  of  the  United 
States  ;  and  altliough  called  habeas  corpus  ad  subjiciendum^  it  is  so 
by  fiction  of  law.  It  is  not  a  question  of  the  personal  liberty  of 
the  child,  but  of  its  custody  and  nurture.  It  is  not  in  substance  at 
all  that  great  writ  of  English  or  American  liberty,  but  a  great  ex- 
tension, if  not  entire  perversion,  of  its  object. 

Master  and  Servant.  —  Are  tlie  relative  rights  and  duties  of  the 
master  and  servant  a  matter  of  local  or  national  jurisdiction  ? 

Suppose  a  servant  from  Kentucky  flies  to  Ohio.  His  master 
pursues  him  and  takes  him.  He  is  ordered  to  bring  his  writ  of  habeas 
corpus  before  the  Circuit  Court.  The  court  denies  the  application. 
He  brings  his  writ  of  error  to  this  court.  Has  the  court  juris- 
diction }  Will  it  order  the  Circuit  Court  to  issue  the  writ  }  If  not, 
why  not  ? 

If  in  obedience  to  the  order  the  Circuit  Court  issues  the  writ, 
and  refuses  to  discharge  the  person,  a  writ  of  error  lies  to  this  court. 

Petition  for  Divorce.  —  It  is  not  embraced  in  the  tenth  section 
of  the  judicial  act  of  1789. 

1 .  The  power  of  the  court  to  issue  the  writ  at  all  is  given  by 
statute,  in  the  fourteenth  section,  and  must  be  limited  to  the  pur- 
poses, and  by  tlie  restrictions  in  the  act. 

2.  It  is  not  a  "  suit  of  a  civil  nature  at  common  law  or  in 
equity,  when  tlie  matter  in  dispute  exceeds  the  sum  or  value  of 
$  600." 

3.  The  phraseology  in  the  twenty-fifth  section  is  different,  —  "in 
any  suit."  The  object  is  different,  to  have  the  power  of  tlie 
United  States,  in  relation  to  treaties,  constitution,  laws,  or  authority 
of  United  States.  The  term  is  used  in  its  most  general  sense,  — 
civil,  criminal,  equity,  and  all  others.  The  object  is  to  control  the 
decisions  of  State  courts  on  national  questions.  See  Holmes  v. 
Jennison,  14  Peters,  2. 

Ill  The  court  has  not  jurisdiction  of  the  parties.  One  of  the 
defendants  in  error,  Mrs.  Barry,  has  no  domicil  in  th*  United 
States,  but  follows  that  of  her  husband. 

1 .  In  order  to  give  the  court  jurisdiction  all  the  defendants  must 
be  liable  to  be  sued  before  the  United  States  court.  1  Kent, 
Com.  .S24  ;  Strawbridge  v.  Curtiss,  3  C ranch,  267. 

2.  "A  married  woman  follows  the  domicil  of  her  husband. 
This  results  from  the  general  principle,  that  a  person  who  is  under 
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the  power  and  authority  of  another  possesses  no  right  to  choose  a 
domicil."  Story  on  Conflict  of  Laws,  45,  and  authorities  there 
cited. 

Greene  v.  Greene,  11  Pick.  410.  —  "  The  domicil  of  the  wife 
follows  that  of  the  husband . "     14  Pick.  181. 

So  in  settlement  cases.  —  *^  A  wife  and  minor  child  can  have 
no  settlement  separate  from  the  husband  and  father."  Shirley  r. 
Watertown  ;  Sears  v.  City  of  Boston,  1  Met.  242,  absent  a  number 
of  years,  &c.  The  petitioner  himself  declares  (p.  4),  "  That  the 
said  Eliza  Ann,  by  her  intermarriage  with  your  petitioner,  became  a 
denizen  of  the  British  empire,  and  entitled  to  iiJierit  within  the  said 
realm  as  though  she  were  a  British  subject.  All  the  privileges,  ad- 
vantages, and  immunities,  being  supervenient  upon  those  of  her 
domicilium  originis  as  an  American  citizen."  If  so,  can  any  thine 
but  a  divorce  or  death  deprive  her  of  these  rights  ?  '  He  speaks  of 
her  going  *'  to  her  own  proper  home  at  Liverpool";  and,  p.  6,  that 
his  wife  should  "  return  to  her  own  proper  home  and  duties." 

3.  The  Supreme  Court  have  their  appeUate  jurisdiction  only  in 
those  cases  in  which  it  is  affirmatively  given  by  the  acts  of  Con- 
gress, and  no  such  appellate  jurisdiction  is  given  in  this  case. 
Wiscart  v,  Dauchy,  3  Dall.  321  ;  Clarke  r.  Bazadone,  1  Cranch, 
212 ;  Court  of  United  States  Territory  northwest  of  the  Ohio, 
United  States  v.  More,  3  Cranch,  159,  criminal  case  from  Cir- 
cuit Court  of  District  of  Columbia  ;  Ex  parte  Kearney,  7  Wheat. 
38.     No  appeal  from  Circuit  Court  in  criminal  cases. 

IV.  The  Supreme  Court  has  not  jurisdiction,  as  the  matter  in 
dispute  does  not  amount  to  $  2,000.  Ex  parte  Bradstreet,  7  Pet. 
634.  "  In  cases  where  the  demand  is  not  for  money,  and  the 
nature  of  the  action  does  not  require  the  value  of  the  tiling  demand- 
ed to  be  stated  m  the  declaration,  the  practice  of  this  court  and  of 
the  courts  of  the  United  States  has  been  to  allow  the  value  to  be 
given  in  evidence." 

In  this  case  evidence  was  offered  in  the  court  below  between 
Martha  Bradstreet  and  Apollos  Cooper,  a  writ  of  right  of  the  value 
of  the  land  in  dispute  ;  but  that  value  not  appearing  on  the  record 
the  court  dismissed  the  proceedings.  Mandamus  issued  to  reinstate 
the  case. 

Per  Marshall,  C.  J.,  p.  647.  —  "  Every  party  has  a  right  to  the 
judgment  of  this  court  in  a  suit  brought  by  him  m  one  of  the  in- 
ferior courts  of  the  United  States,  provided  the  matter  m  dispute 
exceeds  the  sum  or  value  of  two  thousand  dollar?. 

'*  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of 
the  action  does  not  require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  this  court  and  of  the  courts 
of  the  United  States  is  to  allow  the  value  to  be  given  in  evidence. 
In  pursuance  of  this  practice,  the  demandant  in  the  suits  dismissed 
by  order  of  the  judge  of  the  District  Court  had  a  right  to  give  the 
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value  of  the  property  demanded  in  evidence  at  or  before  the  trial  of 
the   cause,"    &c. 

United  States  v.  More,  3  Cranch,  172,  per  Marshall,  C.  J., 
p.  172.  —  "  But  as  the  jurisdiction  of  the  court  has  been  de- 
scribed, it  has  been  regulated  by  Congress,  and  an  affirmative 
description  of  its  powers  must  be  understood  as  a  regulation 
under  the  constitution,  prohibiting  the  exercise  of  other  powers 
than  those  described."  "  Thus  the  appellate  jurisdiction  of  this 
court  from  the  judgments  of  tlie  Circuit  Court  is  described 
affirmatively  ;  no  restrictive  words  are  used.  Yet  it  has  never  been 
supposed  that  a  decision  of  a  Circuit  Court  could  be  reviewed,  un- 
less tlie  matter  in  dispute  should  exceed  die  value  of  two  thousand 
dollars.  There  are  no  words  in  the  act  restraining  the  Supreme 
Court  from  taking  cognizance  of  causes  under  that  sum  ;  their  juris- 
diction is  only  limited  by  the  legislative  declaration,  that  they  may 
reexamine  tlie  decisions  of  the  Circuit  Court  when  the  matter  in 
dispute  exceeds  the  value  of  two  thousand  dollars."  The  words 
"  matter  in  dispute  "  seem  appropriated  to  civil  cases,  when  the 
subject  in  contest  has  a  value  beyond  the  sum  mentioned  in  the  act. 

Wilson  V.  Daniel,  3  Dall.  401.  — "  The  verdict  or  judgment 
does  not  ascertain  the  value  of  the  matter  in  dispute,"  &c. 

All  the  judges,  in  giving  their  opinions,  proceed  upon  the  ground 
that  the  case  must  be   one   of  pecuniary  value. 

United  Stales  v.  Brig  Union,  4  Cranch,  216,  marg.  note.  —  "  It 
is  incumbent  on  the  plaintiff  in  error  to  show  that  this  court  has 
jurisdiction  of  the  cause."  "  This  court  will  permit  viva  voce 
testimony  to  be  given  of  the  value  of  the  matter  in  dispute." 

Gordon  v,  Ogden,  3  Peters,  33.  The  plaintiff  claimed  two 
thousand  dollars  ;  had  judgment  for  less  ;  writ  of  error  by  defendant 
below ;  court  held  no  jurisdiction  ;  aliler  where  writ  in  such  case 
is  by  plaintiff  below ;  action  for  violating  a  patent. 

Ritchie  v.  Mauro  &  Forrest,  2  Peters,  244,  per  Marshall, 
C.  J.  of  Supreme  Court,  p.  244.  —  "In  the  present  case  the 
majority  of  the  court  are  of  opinion  that  the  court  has  no  juris- 
diction of  the  case  ;  the  value  in  controversy  not  being  sufficient  to 
entitle  the  party  by  law  to  claim  an  appeal.  The  value  is  not  the 
value  of  the  minor's  estate,  but  the  value  of  the  office  of  guardian. 
The  present  is  a  controversy  merely  between  persons  claiming 
adversely  as  guardians,  havmg  no  distinct  interest  of  their  own.  The 
office  of  guardian  is  of  no  value,  except  so  far  as  it  affords  a  com- 
pensation for  labor  and  services,  thereafter  to  be  earned." 

Mr.  ChieC  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  is  brought  up  by  writ  of  error  to  the  Circuit  Court  for 
the  Southern  District  of  New  York. 

It  appears  from  the  record  that  the  plaintiff  in  error  is  a  subject 
of  the  queen  of  Great  Britain,  and  resides  in  Liverpool,  Nova  Sco- 
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tia.  In  April,  1835,  he  intermarried  with  Eliza  Ann  Barry,  one  of 
the  defendants  in  error,  who  is  the  daughter  of  the  late  Thomas  B. 
Mercein,  of  the  city  of  New  York  ;  and  upon  some  unfortunate  dis- 
agreement between  the  plaintiff  in  error  and  his  wife,  a  separation 
took  place  in  the  year  1838,  and  they  have  ever  since  lived  apart ; 
she  residing  in  New  York,  and  he  at  Liverpool.  They  have  two 
children,  a  son  and  a  daughter.  The  son  is  with  his  father  ;  and 
the  daughter,  now  about  ten  years  of  age,  is  with  her  mother. 

The  plaintiff  in  error  filed  his  petition  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  at  April 
term,  1844,  stating  that  his  wife  had  separated  from  him  without  any 

{'ustifiable  cause  and  refused  to  return,  and  unlawfully  detained  and 
:ept  from  him  his  daughter  ;  that  she  was  harboured,  countenanced, 
and  encouraged  in  these  unlawful  proceedings  by  her  mother,  Mary 
Mercein,  the  other  defendant  in  error  ;  and  prayed  that  the  writ  of 
habeas  corpus  ad  subjiciendum  might  issue,  commanding  the  said 
Mary  Mercein  and  Eliza  Ann  Barry  to  have  the  body  of  his  daugh- 
ter, Mary  Mercein  Barry,  by  them  imprisoned  and  detained,  with 
the  time  and  cause  of  such  imprisonment  or  detention,  before  the 
Circuit  Court  to  do  and  receive  what  should  then  and  there  be  con- 
sidered of  the  said  Mary  Mercein  Barry.  The  petition  was  sup- 
Eorted  by  the  usual  affidavits  and  proofs.  The  case  came  on  to 
e  heard  in  the  Circuit  Court,  and  it  was  then  ordered  and  adjudged 
by  the  court  that  the  petition  be  disallowed,  and  the  writ  of  habeas 
corpus  denied.  It  is  upon  this  judgment  that  the  writ  of  error  is 
brought. 

A  motion  has  been  made  to  dismiss  the  writ  of  error  for  the  want 
of  jurisdiction  in  this  court.  In  the  argument  upon  this  motion, 
the  power  of  the  Circuit  Court  to  award  the  writ  of  habeas  corpus j 
in  a  case  like  this,  has  also  been  very  fully  discussed  at  the  bar. 
But  this  question  is  not  before  us,  unless  we  have  power  by  writ  of 
error  to  reexamine  the  judgment  given  by  the  Circuit  Court,  and 
to  affirm  or  reverse  it,  as  we  may  find  it  to  be  correct  or  otherwise. 
And  the  question  therefore  to  be  first  decided  is,  whether  a  writ  of 
error  will  lie  upon  the  judgment  of  the  Circuit  .Court  in  this  case 
refusing  to  grant  the  writ  of  habeas  corpus.  It  is  an  important 
question  ;  deeply  interesting  to  the  parties  concerned  ;  and  we  have 
given  to  it  a  full  and  mature  consideration. 

By  the  constitution  of  the  United  States,  the  Supreme  Court 
possesses  no  appellate  power  in  any  case,  unless  conferred  upon  it  by 
act  of  Congress  ;  nor  can  it,  when  conferred  be  exercised  in  any 
other  form,  or  by  any  other  mode  of  proceeding  than  that  which 
the  law  prescribes. 

The  act  of  1789,  ch.  20,  §  22,  provides  that  final  judgments 
and  decrees  in  civil  actions  and  suits  in  equity  in  a  Circuit  Court, 
when  the  matter  in  dispute  exceeds  the  sum  or  value  of  two  thou- 
sand dollars,  exclusive  of  costs,  may  be  reexamined  and  reversed  or 


120  SUPREME    COURT. 

Barry   v.    Mercein   et    al. 

affirmed  in  the  Supreme  Court.  And  it  is  by  this  law  only  that  we 
are  authorized  to  reexamine  any  judgment  m  a  Circuit  Court  hy 
writ  of  error. 

Before  we  speak  more  particularly  of  the  construction  of  thb 
section,  it  may  be  proper  to  notice  the  difference  between  the  provi- 
sions contained  in  it,  and  those  of  the  twenty-fifth  section,  m  the  same 
act  of  Congress,  which  gives  the  appellate  power  over  the  judgments 
of  tlie  State  courts.  In  the  latter  case,  the  right  to  reexamine  is 
not  made  to  depend  on  the  money  value  of  the  thing  in  controversy,  but 
upon  the  character  of  the  right  in  dispute,  and  the  judgment  which  the 
State  court  has  pronounced  upon  it ;  and  it  is  altogether  immaterial 
whether  the  right  in  controversy  can  or  cannot  be  measured  by  a 
money  standard.    / 

But  in  the  twenty-second  section,  which  is  the  one  now  under 
consideration,  the  provision  is  otherwise ;  and  in  order  to  give  this 
court  jurisdiction  to  reexamine  the  judgment  of  a  Circuit  Court  of 
the  United  States,  the  judgment  or  decree  must  not  only  be  a  final 
one,  in  a  civil  action  or  suit  in  equity,  but  the  matter  in  dispute 
must  exceed  the  sum  or  value  of  two  thousand  dollars,  exclusive  of 
costs.  And  in  order, (therefore,  to  give  us  appellate  power  un- 
der this  section,  the  matter  in  dispute  must  be  money,  or  some 
right,  the  value  of  which,  in  money,  can  be  calculated  and  ascer- 
tained. 

In  the  case  before  us,  the  controversy  is  between  the  father  and 
mother  of  an  infant  daughter.  They  are  living  separate  from  each 
other,  and  each  claiming  the  right  to  the  custody,  care,  and  society 
of  their  child.  This  is  the  matter  in  dispute.  fAnd  it  is  evidently 
utterly  mcapable  of  being  reduced  to  any  pecuniary  standard  of 
value,  as  it  rises  superior  to  money  considerations.  I 

The  question  for  this  court  to  decide,  is,  whether  a  controversy 
of  this  character  can,  by  a  fair  and  reasonable  construction,  be  re- 
garded as  within  the  provisions  of  the  twenty-second  section  of  the 
act  of  1789.  Is  it  one  of  those  cases  in  which  we  are  authorized 
to  reexamine  the  decision  of  a  Circuit  Court  of  the  United  States, 
and  affirm  or  reverse  its  judgment  ?  We  think  not.  The  words 
of  the  act  of  Congress  are  plain  and  unambiguous.  /They  give  the 
right  of  revision  in  those  cases  only  where  the  rights  of  property  are 
concerned)  and  where  the  matter  in  dispute  has  a  known  and  certain 
value,  which  can  be  proved  and  calculated,  in  the  ordinary  mode 
of  a  business  transaction.  There  are  no  words  in  the  law,  which 
by  any  iust  interpretation  can  be  held  to  extend  the  appellate  juris- 
diction beyond  those  limits,  and  authorize  us  to  take  cognizance  of 
cases  to  which  no  test  of  money  value  can  be  appUed.  Nor  indeed 
is  this  limitation  upon  tlie  appellate  power  of  this  court  confined  to 
cases  like  the  one  before  us.  It  is  the  same  in  judgments  in  crimi- 
nal cases,  although  the  liberty  or  life  of  the  party  may  depend  on 
the  decision  of  the  Circuit  Court.     And  sbce  this  court  can  exer- 
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cise  no  appellate  power  unless  it  is  conferred  by  act  of  Congress, 
the  writ  of  error  m  this  case  must  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
this  cause  be  and  the  same  is  hereby  dismissed  for  the  want  of  ju- 
risdiction. 


Jacob  S.  Matberrt,  Plaintiff  in  error,  v.  James  H.  Thompson, 

Defendant. 

Under  the  acts  of  1839,  chap.  20  (5  Statutes  at  Lar^e,  315),  and  1840,  chap.  43 
(5  Statutes  at  Larg;e,  393),  where  a  case  was  earned  from  the  District  Court 
for  the  Middle  District  of  Alabama  to  the  Circuit  Court  for  the  Southern  District 
of  Alabama,  and  the  Circuit  Court  reversed  the  judgment  of  the  District  Court, 
it  was  not  a  proper  mode  of  proceeding  to  bring  the  case  to  this  court  upon  such 
reversal. 

The  judgment  of  the  District  Court  having  been  reversed,  the  j^Iaintiff  should  have 
taken  jhe  necessary  steps  to  bring  his  case  to  a  final  decision  m  the  Circuit  Court, 
in  the'  same  manner  as  if  the  suit  had  been  oricinally  brought  there.  This  court 
could  then  have  reexamined  the  judgment  of  me  Circuit  C&urt,  if  a  writ  of  error 
were  sued  out. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Alabama. 

It  was  originally  brought  by  Mayberry  in  the  District  Court  of 
the  United  States  for  the  Middle  District  of  Alabama.  Mayberry 
was  a  citizen  of  Mississippi. 

The  action  was  brought  at  therMay  term,  1841,  and  was  an  ac- 
tion of  trespass  to  recover  damages  from  Thompson,  for  forcibly 
taking,  seizing,  and  canying  away  certain  goods,  wares,  and  mer- 
chandise of  the  plaintiff,  at  Warsaw,  in  Sumter  countjr,  Alabama. 

At  the  November  term,  1842,  the  cause  came  on  for  trial,  when 
the  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his  damages 
at  $3,709.94.  On  the  trial,  the  defendant's  counsel  filed  the  lol- 
lowing  bill  of  exceptions. 

Be  it  remembered,  that;  in  the  trial  of  this  cause,  the  plaintiff  in 
the  first  instance  introduced  testimony  tending  to  show  that  some 
time  in  February  or  March,  1841,  he  sent  cotton  and  drafts  to  Mo- 
bile, and  received  the  proceeds  thereof,  about  $  3,200,  and  that  he 
went  with  the  same,  and  with  letters  of  recommendation,  to  the  city 
of  New  York,  for  the  purchase  of  goods,  and  there  purchased 
sundry  bills  of  goods,  of  different  houses,  for  which  he  paid  to  each 
house  about  one  half  of  the  price  of  each  purchase  in  money,  the 
proceeds  of  the  cotton  and  drafts  aforesaid,  and  gave  hb  own  notes 
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to  said  several  houses  for  the  residue  of  the  purchase  money,  ma- 
turing at  different  dates,  which  said  notes  still  remain  unpaid,  and 
that  the  sellers  of  said  goods  knew  no  persons  in  the  transaction 
except  the  plaintiff ;  that  said  goods  were  marked  in  the  name  of 
the  plaintiff,  and  sent  forward  to  his  address  for  Cooksville,  in  the 
State  of  Mississippi,  but  that,  before  reaching  their  destmation,  they 
were  seized  by  the  defendant,  at  Warsaw,  in  the  State  of  Alabama, 
and  by  him  sold. 

The  defendant  then  mtroduced  testimony,  conducing  to  show 
that  a  fraudulent  and  collusive  arrangement  had  been  entered  into 
between  the  plaintiff  and  one  James  Randalls,  some  time  in  June, 
1840,  for  the  purpose  of  screening  the  property  of  said  Randalls 
from  claims  of  his  creditors,  by  which  a  certain  stock  of  goods  and 
other  property,  which  said  Randalls  then  had,  were  collusively 
passed  to  said  plaintiff,  and  the  business  of  said  Randalls  thereafter, 
until  after  the  seizure  of  said  goods  by  defendant,  was  carried  on  in 
the  name  of  said  plaintiff;  but  that  said  busmess,  including  the 
sending  of  said  cotton  and  drafts  to  Mobile,  the  raising  of  said 
money,  and  the  purchase  of  said  goods  in  New  York,  though  done 
ostensibly  by  said  plaintiff,  and  in  his  name,  was  reaDy  done  by  said 
Randalls,  actmg  by  and  through  said  plaintiff,  and  m  his,  the  plain- 
tiff's, name,  and  that  said  goods,  seized  and  sold  by  the  defendant, 
were  by  him  seized  and  sold  as  an  ofiicer  on  process  in  his  hands 
against  said  Randalls,  as  his,  the  said  Randalls's,  property,  and  for 
his  debts  ;  and  also  that  the  plaintiff  had  litde  or  no  cotton  at  or 
about  the  time  said  cotton  was  forwarded  to  Mobile  as  aforesaid. 

The  plaintiff  then  introduced  the  said  Randalls  as  a  witness,  and 
asked  him  the  single  question,  whether  he  had  interest  in  said  goods 
seized,  at  the  .time  they  were  seized  and  sold  ;  to  which  question  the 
witness  answered  that  he  had  not.  The  defendant  then,  on  cross- 
examination,  for  the  purpose  of  contradicting  said  Randalls  by  the 
testimony  of  other  witnesses,  if  he  answered  in  the  negative,  and 
tlius  impeaching  his  testimony,  inquired  of  him  whether  he  had 
stated  to  an  individual,  at  about  the  time  said  cotton  was  sent  to 
Mobile,  that  he,  the  said  Randalls,  had  succeeded  in  sending  cotton 
to  Mobile,  so  that  the  same  had  not  been  attached  ;  but  the  plain- 
tiff's counsel  objected  to  the  witness  answering  the  question,  and  the 
court  ruled  that  the  inquiry  was  of  matter  collateral  and  irrelevant, 
and  that  the  witness  need  not  answer  the  question  propounded,  and 
he  did  not  answer  the  same.  The  defendant,  also,  for  the  same 
purpose  last  expressed,  proposed  to  inquire  of  said  Randalls, 
whether  he  had  not  stated  to  a  certain  individual,  at  or  about  the 
time  said  plaintiff  left  for  New  York,  for  the  purchase  of  said  goods, 
that  he,  the  said  Randalls,  had  sent  said  plaintiff  for  goods ;  but  it 
was  ruled  by  the  court  that  it  would  not  be  competent  for  the 
defendant  to  discredit  said  witness  by  showing  that  he  had  made 
statements  when  out  of  court,  and  not  on  oath,  different  from 
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hb  testimonj  given  in  court ;  and  the  question  was  not  permitted 
to  be  put. 

The  court  instructed  the  jury,  that  if  they  believed  that  the  goods 
purchased  by  the  plaintiff  in  New  York  were  purchased  with  the 
money  of  the  said  Randalls,  and  that  the  plaintiff  acted  merely  as  a 
shield  for  said  Randalls,  to  protect  the  said  goods  from  Randalls^s 
creditors,  that  the  said  goods  were  to  be  considered  as  the  goods 
of  Randalls,  and  were  lawfully  attached  by  the  defendant  on  an  ex- 
ecution against  Randalls  ;  but  that  when  the  goods  were  purchased 
for  said  Randalls  in  part  with  the  money  of  Randalls,  and  in  part 
upon  the  credit  of  plaintiff,  he  giving  his  note  to  the  several  New 
York  mercantile  houses  from  which  the  purchases  were  made,  and 
they  being  ignorant  of  any  fraud  between  the  plaintiff  and  said  Ran- 
dalls, then  the  said  goods  thus  purchased  could  not  lawfully  be  sold 
by  the  defendant  on  execution  against  said  Randalls  ;  that  the 
remedy  of  creditors  of  Randalls,  when  the  goods  were  purchased  in 
part  with  the  money  of  Randalls,  and  in  part  upon  credit  of  plain- 
tiff, was  ia  a  court  of  equi^r,  where  the  interest  of  all  concerned 
might  be  apportioned  and  adjusted. 

The  defendant  thereupon  requested  the  court  to  instruct  the 
jury,  that  if  they  should  find  for  the  plabtiff,  they  might,  in  making 
up  their  verdict,  deduct  from  the  amount  the  money  and  lawful  in- 
terest thereon,  in  all  cases  where  said  goods  were  purchased  in  part 
with  the  money  of  Randalls,  and  m  part  upon  the  credit  of  the 
plaintiff;  which  charge  the  court  refused  to  give. 

And  the  defendants  took  exception  to  the  beforementioned  rul- 
ing and  charge  of  the  court,  and  the  refusal  to  charge  as  requested, 
and  prayed  that  his  said  exceptions  might  be  signed,  sealed,  and 
allowed,  and  the  same  is  done  accordingly. 

The  defendant,  Thompson,  sued  out  a  writ  of  error,  and  carried 
the  case  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Alabama,  under  the  act  of  1839,  ch.  20  (5  Statutes  at 
Large,  315). 

At  March  term,  1843,  the  Circuit  Court  passed  the  following  or- 
der :— '*  This  day  came  the  parties,  by  their  attorney,  and  this  cause 
coming  on  to  be  heard  upon  the  transcript  of  the  record,  and  the 
matters  assigned  for  error  being  heard  by  the  court,  and  mature  de- 
liberation being  thereupon 'had,  it  is  considered  by  the  court  that 
there  is  error  in  the  record  and  proceedings  of  the  said  District 
Court ;  whereupon,  it  is  ordered  and  adjudged  by  the  court  there 
that  the  judgment  of  the  Distiict  Court  be  reversed  and  annulled, 
and  that  the  said  plaintiff  recover  his  costs." 

From  which  judgment  Mayberry  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Brockenbrough  and  Mr.  Sherman^  for 
the  plaintiff  m  error,  and  Mr.  Dargauy  for  defendant  in  error. 
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The  third  point  of  the  counsel  for  the  plaintiff  in  error  was  the 
one  upon  which  the  opinion  of  this  court  turned,  and  is  therefore 
the  only  one  inserted.     It  was  as  follows  :  — 

III.  As  to  the  venire  facias  de  rwvo  and  an  absolute  reversal. 

There  can  be  no  doubt  that  if  the  Circuit  Court  was  clear,  from 
the  record,  that  the  plamtiff  had  no  cause  of  action,  and  was  not 
entitled  to  recover  m  any  event,  under  the  facts,  that  that  court  was 
right  in  absolutely  reversing  the  judgment.  But  if  the  Circuit  Court 
considered  the  District  Court  correct  in  its  judgment  as  to  the  il- 
legality of  the  levy  and  sale,  but  wrong  as  to  the  question  of  evi- 
dence in  the  cross-examination  of  Randalls  only,  then  it  should  not 
have  reversed  the  judgment  absolutely,  but  have  remanded  it  with  a 
venire  de  navo^  that  the  plaintiff  might  have  the  benefit  of  his  meri- 
torious right  of  action,  and  the  defendant  not  be  deprived  of  his  full 
rights  in  3ie  cross-examination. 

But  as  we  contend  the  District  Court  was  right  in  both  pomts, 
we  ask  to  set  aside  the  reversal,  and  set  up  the  judgment  of  the 
District  Court. 

But  if  this  court  thinks  the  District  Court  did  not  err  upon  the 
main  question,  but  did  err  on  the  question  of  the  cross-examination, 
then  this  court  will  reverse  the  decision  of  the  Circuit  Court,  with 
the  proper  directions ;  because  that  court  did  not  award  a  venirt 
facias  de  novo. 

The  counsel  for  the  defendant  in  error  noticed  this  point  as 
follows  :  — 

The  act  of  Congress  that  established  the  Middle  District  of  the 
State  of  Alabama,  and  allowed  appeals  and  writs  of  error  from  that 
court  to  the  Circuit  Court  for  the  Fiftli  Judicial  Circuit,  does  not 
by  any  express  words  make  it  obligatory  on  the  Circuit  Court  to 
award  a  venire  de  novo^  but  is  silent  on  the  subject,  therefore  we 
must  look  to  the  general  rules  of  practice  on  this  subject.  I  admit 
that  the  Circuit  Court  may  award  the  venire  de  novo  on  reversing 
the  judgment  of  the  District  Court,  but  I  deny  that  an  omission  to  do 
so  can  be  reached  by  a  writ  of  error,  unless  the  party  claiming  the 
the  venire  had  asked  the  court  below  to  award  it,  and  the  court  had 
refused  it.  It  is  a  settled  rule,  that  a  party  complaining  of  errors 
must  show  it  affirmatively;  he  must  show  that  the  inferior  court 
erred,  and  this  error  was  prejudicial  to  his  rights.  Bradstreet  v. 
Huntington,  5  Peters,  402. 

Now,  the  defendant  m  error  in  the  Circuit  Court  (who  is  plaintiff 
here)  could  have  demanded  a  venire  de  novo^  but  he  did  not ;  the 
Circuit  Court,  therefore,  did  not  deny  him  the  right  of  the  writ  of 
ventre,  nor  act  on  it.  How  did  this  action  of  the  Circuit  Court 
leave  the  rights  of  the  plaintiff  m  error  ? 

The  judgment  of  die  District  Court  was  reversed,  and  held 
for  nought.  The  parties  were  put  by  this  judgment  in  the  same 
situation  they  occupied  before  the  suit  was  brought ;  and  the  plain- 
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tiff  m  error  in  this  court  could  have  issued  a  new  writ.  In  Bank 
of  the  United  States  v.  Bank  of  Washington,  6  Peters,  8,  the 
Supreme  Court  held,  that  a  party  who  had  derived  a  benefit  from  a 
judgment  which  had  been  reversed,  must  make  restitution  ;  that  is, 
the  reversal  of  the  judgment  puts  the  parties  in  statu  quo^  So  m 
2  Gal.  216,  it  is  held,  that  a  judgment  reversed  is  no  bar  to  an 
action  on  the  same  subject-matter.  So  in  1  Root,  421,  it  is  de- 
cided that,  if  a  judgment  on  a  note  is  reversed  the  note  is  revived  ; 
to  the  very  same  effect  see  10  Mass.  433 ;  6  Mass.  264  ;  3  Johns. 
443. 

These  authorities,  I  think,  settle  the  point  that  Mayberry,  on 
the  reversal  of  the  judgment  by  the  Circuit  Court,  could  have 
brought  a  new  suit  in  the  State  or  federal  courts,  or  he  could 
have  demanded  a  venire  de  novo.  But  he  had  the  option  to  do  the 
one  or  the  other ;  he  did  not  inform  the  court  which  remedy  be 
chose.  Can  he  now  complain  of  error  that  the  court  left  him  to 
select  for  himself?  Can  he  complain  that  the  court  did  not  grant 
him  a  remedy  which  he  did  not  apply  for,  when  he  had  the  power 
to  select  between  two  remedies  ?  This  view  will  show  that  the 
court  did  him  no  injury,  —  the  court  was  merely  passive  ;  it  did  not 
decide  on  any  right,  nor  act  on  any.  Will  error  lie,  therefore,  in 
such  a  case  ?    If  so,  may  I  not  weU  ask,  in  what  did  the  court  err  ? 

Again.  The  motion  for  the  venire  must  be  made  in  the  court 
below.  I  think  it  plain  that  the  party  cannot  come  here  by  writ 
of  error,  and,  for  the  first  time,  move  for  the  venire  in  this  court ; 
the  object  of  the  writ  of  error  being  merely  to  make  such  a  motion. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

Upon  looking  into  the  record,  in  this  case,  we  find  that  there  was 
no  final  judgment  in  the  Circuit  Court,  and  consequently  no  writ  of 
error  will  lie  firom  this  court. 

It  appears  that  the  plaintiff  in  error  brought  an  action  of  trespass 
against  the  defendant,  in  the  District  Court  for  the  Middle  District 
of  Alabama,  for  taking  and  carrying  away  certain  goods  and  chat- 
ties alleged  to  be  the  property  of  the  plaintiff,  and  recovered  a 
judgment  for  $  3,709.94  and  costs. 

A  bill  of  exception  was  taken  by  the  defendant  to  the  rulings  of 
the  court  upon  several  points  raised  at  the  trial,  and  the  case  re- 
moved by  writ  of  error  to  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Alabama,  where  the  judgment  of  the  District  Court  was 
reversed  widi  costs.  And  upon  diis  judgment  of  reversal,  without 
any  further  proceedings  in  the  Circuit  Court,  the  plaintiff  sued  out  a 
writ  of  error  from  this  court. 

The  writ  of  error  to  remove  the  case  to  the  Circuit  Court  is 

given  by  the  act  of  1839,  ch.  20,  §  9  ;  and  as  this  law  contains  no 

special  provision  in  relation  to  the  judgments  of  the  Circuit  'Court 

in  such  cases,  the  decisions  of  that  court  must  be  reexamined  here, 

11* 


126  SUPREME    COURT. 

Mayberry   v.    Thompson. 

in  the  manner  and  upon  the  principles  prescribed  in  the  general  laws 
upon  that  subject. 

The  judiciary  act  of  1789,  §  24,  provides,  that  where  the  judg- 
ment of  a  District  Court  is  reversed  in  the  Circuit  Court,  such 
court  shall  proceed  to  render  such  judgment  as  the  District  Court 
should  have  rendered.  Under  this  act,  however,  the  judgment  of  a 
Circuit  Court  upon  a  writ  of  error  to  a  District  Court  could  not 
be  reexamined  m  this  Court ;  no  writ  of  error  in  such  cases  being 
given.  And  so  the  law  stood  until  the  act  of  July  4th,  1840,  ch. 
43,  §  3,  which  provides  that  writs  of  error  in  such  cases  shall  lie, 
upon  the  judgment  of  a  Circuit  Court,  '*  in  like  manner  and  under  the 
same  regulations,  limitations,  and  restrictions  as  were  there  provided 
by  law  for  writs  of  error  on  judgments  rendered  upon  suits  ori^- 
nally  brought  m  the  Circuit  Court."  And,  under  the  22d  section 
of  the  act  of  1789,  writs  of  error  on  judgments  rendered  in  a  Cir- 
cuit Court  upon  suits  originally  brought  there  will  lie  only  in  cases 
when  the  judgment  is  a  final  one,  and  the  matter  in  dispute  exceeds 
the  sum  or  value  of  two  thousand  dollars,  exclusive  of  costs. 

It  is  evident  that  the  judgment  of  the  Circuit  Court  now  before 
us  is  not  a  final  one.  It  does  not  dispose  of  the  matter  in  dispute. 
And  if  it  was  affirmed  in  this  court,  it  would  still  leave  the  matter 
in  dispute  open  to  another  suit ;  and  might  result  in  another  writ  of 
error  to  remove  it  to  the  Circuit  Court,  and  then  again  to  this  court. 
The  act  of  Congress  certainly  never  intended  to  sanction  such  fruit- 
less and  mconclusive  litigation  ;  and  therefore  directed  that  the  Cir- 
cuit Court  should  give  such  judgment  as  the  District  Court  ought 
to  have  given,  that  is  to  say,  a  final  judgment  upon  the  matter  in 
dispute.  Instead  of  suing  out  a  writ  of  error  upon  the  judgment 
bf  reversal,  the  plaintiff  should  have  taken  the  necessary  steps  to 
bring  his  case  to  a  final  decision  in  the  Circuit  Court,  m  the  same 
manner  as  if  the  suit  had  been  originally  brought  there.  And  if 
Jie  supposed  any  of  the  rulings  or  instructions  of  the  court  at  the 
ttrial  to  be  erroneous,  he  would  have  been  entitled  to  his  exception, 
and  this  court  could  then  by  writ  of  error  have  reexamined  the 
judgment  of  the  Circuit  Court,  and  finally  decided  upon  the  matter 
in  controversy  in  the  suit. 

But  upon  die  judgment  of  reversal  only,  which  leaves  the  dispute 
between  the  parties  still  open,  no  writ  of  error  will  lie,  and  the  writ 
issued  m  this  case  must  therefore  be  dismissed. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Alabama,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court  that  this 
cause  be  and  the  same  is  hereby  dismissed  for  the  want  of  juris- 
idiction 
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John  G.  Nelson,  Charles    G.  Carleton,   Willlam   H.  Stewart     JL^lJ?! 
(Partners  in  Trade  under  the  Name  of  Nelson,  Carleton,  6i 
Co.),  Henrt  Parish,  Daniel  Parish,  John  R.  Marshall,  John  B. 
Seaman,  Thomas  Parish,  Lerot  M.  Wiley  (Partners  in  Trade 

UNDER  THE    NaME    OF    PARISH,    MARSHALL,    &    Co.),    APPELLANTS, 

9.  John  J.  Hill,  John  P.  Lipscomb,  Absalom  Hardin,  Lorenzo 
I.  Sexton  and  Ann  R*  Sexton  (his  Wife),  and  James  Gray, 
Defendants. 

It  is  not  irre^Iar  for  two  mercantile  firms  to  unite  as  complainants  in  equity  in  a 
creditor's  bill. 

An  objection  that  a  bill  is  multifarious  must  be  made  before  answer,  and  can  be  tea- 
ted  only  by  the  structure  of  the  bill  itself. 

The  creditor  of  a  partnership  majr,  at  his  Oj^tion,  proceed  at  law  against  the  sunri- 
Tin£  partner  or  go,  in  the  first  instance,  into  equity  against  the  representatives 
of  Uie  deceased  partner.  It  is  not  necessary  for  him  to  exhaust  his  remedy  at 
law  uainst  the  surviving  partner  before  proceeding  in  equity  against  the  es- 
tate of  the  deceased. 

Where  there  were  two  mercantile  firms  and  some  of  the  members  common  to  both, 
a  creditor's  bill  was  not  multifarious  when  filed  asainst  the  personal  representa- 
tives of  two  of  the  deceased  partners  of  the  two  firms  and  also  against  the  sur- 
viving partner  of  one  of  the  firms. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama. 

The  suit  originated  m  the  District  Court  of  the  United  States 
for  the  Middle  District  of  Alabama,  from  which  it  was  carried, 
by  appeal,  to  the  Circuit  Court,  and  thence  was  brought  to  this 
court. 

In  1834,  the  appellants,  consisting  of  two  mercantile  houses  in 
New  York,  became  the  creditors  of  two  firms  m  the  State  of  Ala- 
bama, namely,  the  firms  of  Whitsett,  Gray,  &  Co.  and  of  Whitsett 
&  Gray  ;  the  former  composed  of  William  H.  Whitsett,  Thomas 
Gray,  John  J.  Hill,  the  latter  of  William  H.  Whitsett  and  Thom- 
as Gray. 

The  debts  of  these  Alabama  houses  to  their  New  York  credi- 
tors set  forth  as  follows  :  — 

Whitsett,  Gray,  &  Co.  to  Nelson,  Carleton,  &Co.,  a  note  dated 
May  17th,  1834,  for  $1,061.36,  at  9  months;  Whitsett,  Gray, 
&  Co.  to  Parish,  Marshall,  &  Co.,  two  notes,  one  dated  May 
10th,  1834,  for  $1,470.95,  at  9  months,  and  one,  same  date,  for 
$1,470.95,  at  11  months  ;  a  bill  of  exchange  drawn  by  Whitsett, 
Gray,  &  Co.  on  John  C.  Sims  &  Co.  for  $1,901.56,  at  4  months  ; 
and  a  note  to  White,  Brothers,  &  Co.,  by  Whitsett,  Gray,  &  Co., 
for  $331.46,  at  12  months. 

Of  the  individuab  composing  the  two  Alabama  firms,  William 
H.  Whitsett  died  in  October,  1835,  and  administration  of  his  estate 
was  committed  to  Lipscomb  &  Hardin.  Thomas  Gray  died  in 
1835,  and  administration  of  his  estate  was  granted  to  James  Gray 
and  Ann  R.  Gray,  the  widow  of  Thomas,  who  afterwards  inter- 
married with  Lorenzo  Sexton. 
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Upon  three  of  the  above  notes,  judgments  were  obtained  in  De- 
cember, 1835,  against  Hill,  as  surviving  partner  of  Whitseit,  Gray, 
&  Co.  In  January,  1840,  a  bill  was  filed  on  the  equity  side  of  the 
District  Court  of  the  United  States  for  the  Middle  District  of  Ala- 
bama by  the  New  York  firms,  which,  in  August,  1841,  was  amen- 
ded. The  amended  bill  included,  as  defendants,  James  Gray, 
Lorenzo  Sexton  and  Ann  R.  Sexton  (formerly  Ann  Gray),  admin- 
istrators of  Thomas  Gray,  deceased,  Absalom  Hardin,  John  P. 
Lipscomb,  and  Joseph  J.  Hill,  administrators  of  William  H.  Whit- 
seit, deceased 

The  bills  recited  the  above  fact  ;  stated  that  execution  had  been 
sued  out  against  Hill,  but  that  no  property  could  be  found  ;  that  the 
estate  of  Whitsett  had  been  reported  to  the  County  Court  as  insol- 
vent, but  that  the  estate  of  Gray  was  fully  able  to  pay  the  debts  of 
the  partnerships  ;  praying  for  a  discovery  and  payment,  &c. 

Lipscomb  and  Hardin  answered  the  bills,  denying  generally  the 
merits  of  the  claim. 

Hill  answered  separately,  and  concluded  his  answer  with  denybg 
the  right  of  the  complainants  to  unite  their  claims  in  one  suit. 

Gray  filed  a  separate  demurrer,  assigning  therefore  the  followmg 
causes  :  — 

L  That  the  said  complainants  have  not  by  their  said  bill  and 
amended  bill  made  such  a  case  as  entitles  them  in  a  court  of  equity 
to  any  discovery  from  this  defendant  or  any  relief  against  him  as  to 
matter  contained  in  the  said  bill  and  amended  biU,  &c. 

II.  That  the  complainants  have  Joined  in  their  bill  and  amended 
bill  distinct  matters  which,  according  to  law  and  the  practice  of 
this  court,  ought  not  to  be  joined,  &c.;  that  is  to  say,  have  iomed 
matters  against  the  late  finti  of  Whitsett  &  Gray,  composed  of  Wm. 
H.  Whitsett,  deceased,  and  Thomas  Gray,  deceased,  with  matters 
against  the  late  firm  of  Whitsett,  Gray,  &  Co.,  composed  of  the 
said  Whitsett  &  Gray  and  one  John  J.  Hill,  the  said  John  J.  Hill 
having  no  interest  in  the  matter  against  tlie  said  late  firm  of  Whit- 
sett &  Gray.  They  have  joined  matters  of  debt  against  said  late 
firm,  Whitsett  &  Gray,  created  by  note,  payable  to  certain  per- 
sons using  the  name  and  style  .of  White,  Brothers,  &  Co.,  to  which 
debt  the  said  complainants,  or  either  of  them,  have  not  any  interest, 
as  far  as  appears  by  their  said  bill  or  amended  bill,  and  in  which 
the  said  defendant.  Hill,  is  in  no  wise  interested,  nor  in  any  wise 
liable,  &c. 

III.  The  complainants'  bill  and  amended  biU  do  not  show  that 
complainants  had  exhausted  their  remedy  at  law  before  coming  into 
this  court  in  such  manner  as  to  entitle  diem  to  the  aid  of  this  hon- 
orable court  as  a  court  of  chancery,  &c.  Wherefore,  for  the  fore- 
going causes,  and  for  divers  other  causes  of  demurrer  appearing  in 
the  said  bill  and  amended  bill,  this  defendant  doth  demur  thereto ; 
and  he  prays  the  judgment  of  this  honorable  court  whether  he  shall 
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be  compelled  to  make  further  and  other  answers  to  the  said  bill ; 
and  he  humbly  prays  to  be  dismissed  from  hence  with  his  reasonable 
cost  in  this  behalf  sustained. 

In  December,  1841,  the  cause  came  before  the  District  Court, 
which  sustained  the  demurrer. 

The  complainants  appealed  to  the  Circuit  Court,  which  in  March, 
1843,  affirmed  the  decree  of  the  District  Court.  From  the  de- 
cision of  the  Circuit  Court  the  complainants  appealed  to  this  court. 

The  cause  was  argued  by  Mr.  Dargan^  for  the  appellants,  and 
Mr.  CrUtendeUy  for  the  appellees. 

Mr.  Dargan. 

The  decree,  rendered  on  the  demurrer  of  James  Gray,  dismissed 
the  bill  as  to  all  the  defendants,  and  they  were  adjudged  to  recover 
their  costs.  This  was  the  necessary  result  upon  sustaining  the  de- 
murrer of  James  Gray,  for  he  being  a  joint  administrator  with 
Sexton  and  wife,  the  suit  could  not  proceed  without  him.  The  ap- 
peal was  taken  against  all  the  defendants,  and  the  cause  was  pend- 
mg  properly  m  this  court,  when  Gray  died ;  his  death  did  not 
abate  the  suit  or  render  it  defective,  for  his  entire  interest  survived 
to  Sexton  and  wife,  and  the  administrator  of  James  Gray  has  no 
interest  in  the  suit.  Therefore  the  cause  is  not  out  of  court  or 
abated  by  the  death  of  James  Gray,  nor  is  it  necessary  to  make  his 
representatives  parties.  The  only  question  that  can  be  raised 
against  the  bill  is,  that  it  is  multifarious. 

The  bill  is  not  multifarious  because  it  is  filed  m  the  name  of 
Parish,  Marshall,  &  Co.  and  Nelson,  Carleton,  &  Co.,  two  dis- 
tinct firms. 

It  is  well  settled  that  when  a  creditor  seeks  the  aid  of  a  court  of 
eauity  to  subject  the  assets  of  a  deceased  debtor  to  the  payment 
of  his  debt,  he  may  sue  for  himself  and  all  other  creditors  who  will 
make  themselves  parties  to  the  suit,  unless  his  application  to  a  court 
of  equity  be  founded  on  a  specific  lien  on  a  specific  chattel,  or, on 
particular  real  estate,  as  a  mortgagee.  But  in  the  absence  of  any 
specific  lien,  that  would  give  him  an  exclusive  right  as  against  the 
thing  bound  by  the  lien,  he  may  sue  for  himself  and  all  other  credi- 
tors.    Story's  Equity  Pleadings,  §§  99,  100,  and  the  cases  cited. 

Indeed,  if  the  bill  seeks  to  subject  the  real  estate  of  the  dece- 
dent, it  is  said  the  creditor  must  sue  in  behalf  of  all ;  here  two  firms 
sue  for  themselves  and  all  other  creditors  who  will  job  m  the  suit. 

The  bill  is  not  multifarious  because  it  seeks  to  obtain  satisfaction 
of  debts  due  Nekon,  Carleton,  &  Co.  and  Parish,  Marshall,  &  Co. 
by  Whitsett,  Gray,  &  Co.,  and  also  debts  due  Parish,  Marshall,  & 
Co.  by  Whitsett  &  Gray  alone.  The  debts  due  the  complainants 
by  Whitsett,  Gray,  &  Co.  had  been  sued  at  law  against  Hill,  the 
surviving  partner,  ao^  executions  have  been  returned,  —  "  no  prop- 
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erty  "  ;  of  course  the  complainants  can  come  into  equity  against  the 
assets  of  the  deceased  partners  on  those  debts,  for  they  have  done 
all  at  law  they  can  do.  Now,  if  it  be  true  that,  as  to  the  two  debts 
due  by  Whitsett  &  Gray  alone  to  Parish,  Marshall,  &  Co.,  they 
have  a  perfect  remedy  at  law,  or  if  they  have  as  yet  no  equity,  be- 
cause they  must  proceed  at  law  first  against  the  administrators  of 
Whitsett,  the  question  will  then  be  raised,  —  if  complainants  seek  to 
enforce  an  equitable  right,  and  in  the  same  bill  state  a  different  and 
legal  right,  as  to  which  equity  will  afford  no  relief,  and  this  is 
apparent  on  the  bill,  will  the  statement  of  this  legal  right  and  prayer 
for  relief,  which  by  possibility  cannot  be  granted,  render  the  bill  de- 
fective as  to  the  equitable  right  ?  To  hold  that  a  bill  thus  framed 
would  be  defective,  would  be  a  rigid  rule,  not  perhaps  producdve  of 
benefit  or  convenience ;  would  it  not  go  to  the  full  extent,  that  a 
complainant  must  recover  on  all  causes  of  actions  or  suits  stated  in 
his  bill,  or  he  could  not  recover  al  all  ?  I  have  not  found  a  case 
that  goes  thus  far,  and  I  submit  that  no  case  can  be  found  where  a 
bill  is  held  to  be  multifarious  because  it  states  and  seeks  relief  as  to 
a  clear  equitable  right,  and  also  states  and  seeks  relief  as  to  a 
different  and  distinct  legal  right ;  but  relief  would  be  granted  as  to 
the  equitable  right ;  and  so  far  as  it  sought  relief  on  a  legal  title  the 
bill  would  be  dismissed  at  the  hearing.  If  I  am  right  in  this  view, 
the  demurrer  should  not  have  been  sustained,  even  if  the  debts  due 
by  Whitsett  &  Gray  alone  to  Parish,  Marshall,  &  Co.  cannot  be 
enforced  in  equity  against  the  representatives  of  Gray,  or  if  their 
remedy  on  these  two  debts  is  at  law.  As  to  the  doctrine  of  multi- 
fariousness, see  Gaines  v.  Chew  et  al.,  2  Howard,  619  ;  Story 
on  Eq.  Pleadings,  515-517. 

This  view  is  submitted  on  the  supposition,  that  the  court  may 
hold  that  Parish,  Marshall,  &  Co.  have  a  perfect  right  at  law  on  the 
two  debts  not  sued  at  law,  and  due  by  Whitsett  &  Gray  alone  to 
them.  But  I  think  the  rule  is  now  well  established,  that  a  creditor 
may  file  his  bill  in  the  first  instance  against  the  assets  of  a  deceased 
partner,  notwithstanding  the  surviving  partner  may  even  be  solvent. 
See  1  Mylne  &  Keen,  582.  This  seems  to  be  a  well  considered 
case,  and  maintains  this  position ;  also  Story  on  Partnership,  §  362, 

{p.  513,  514 ;  also  the  case  of  Devaynes  v.  Noble,  1  MerivaJe,  589. 
admit  that  formerly  the  reverse  was  held  to  be  the  law  ;  but  since 
the  decision  in  the  case  of  Devaynes  v.  Noble,  the  rule  seems  to 
be  settled,  that  a  creditor  may  go  into  equity  in  the  first  instance 
against  the  assets  of  a  deceased  partner,  although  the  surviving  part- 
ner may  be  solvent.  The  text  writers  have  adopted  this  rule  with- 
out objection.  If  the  court  should  hold  this  to  be  the  rule,  then 
Parish,  Marshall,  &  Co.  would  be  entitled  to  relief  against  the  ad- 
ministrators of  Thomas  Gray,  although  no  suit  was  brought  against 
Whitsett's  representatives  who  had  survived  Gray  ;  and  in  that 
aspect  of  the  case,  could  Thomas  Gray,  administrator,  demur,  be- 
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cause  Parish,  Marshall,  &  Co.  sought  to  enforce  debts  chargeable 
on  the  estate,  because  the  deceased  was  liable  on  them,  —  on  one 
jointly  with  A.,  the  other  jointly  with  B.  The  estate  is  bound  for 
both,  ihey  are  both  merely  debts,  and  due  to  the  same  complainant. 
The  same  authorities  show  that  when  a  bill  is  thus  filed  against  the 
representatives  of  the  deceased  partner,  the  surviving  partner, 
whether  solvent  or  insolvent,  is  a  necessary  party  to  the  bill,  al- 
though no  decree  can  be  rendered  against  him,  for  the  remedy  as 
against  him  is  at  law. 

In  conclusion,  if  the  remedy  on  the  bill  and  note  to  Parish,  Mar- 
shall, &  Co.,  due  by  Whitsett  &  Gray,  is  at  law  exclusively  ;  or  if, 
as  yet,  Parish,  Marshall,  &  Co.  are  not  entitled  to  equitable  relief 
as  to  these  two  debts,  then  the  demurrer  is  too  broad,  and  should 
not  have  been  sustained.  But  if  they  can  go  into  equity  in  the  first 
mstance  against  the  assets  pf  Gray,  these  two  debts  are  merely  debts 
due  by  Gray  ;  and  what  inconvenience  will  result  firom  uniting  them 
with  other  debts  due  the  same  complainant  by  Gray  ?•  For  the 
reasons  above  stated,  the  court  erred  m  sustaining  the  demurrer. 

Mr.  Crittenden  referred  to  the  complicated  nature  of  the  suit, 
brought  by  two  firms  against  two  other  firms,  and  contended  that  it 
was  objectionable  on  account  of  multifariousness,  misjoinder  of 
parties,  and  causes  of  action.  That  a  judgment  should  have  been 
obtained  against  the  surviving  partner  at  law,  before  resorting  to 
equity.  For  these  principles,  he  cited  2  Madd.  Chanc.  294  ;  2 
Anstruther,  447  ;  Hardress,  337  ;  2  Vesey,  jun.  323  ;  1  Story 
on  Partnership,  512-514. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

Amongst  the  causes  assigned  for  the  demurrer  in  this  case  no  ob- 
jection is  urged  as  founded  upon  the  jomder  of  the  different  com- 
plainants in  the  bill  and  amended  bill,  unless  it  be  supposed  that  an 
objection  may  be  implied  in  the  general  language  of  the  first  assign- 
ment, namely,  that  the  complainants  had  not  by  their  bills  made 
such  a  case  as  entitled  them  to  relief.  From  a  statement  thus 
vague  and  indefinite  it  would  be  difficult  to  deduce  any  one  ob- 
jection rather  than  another ;  but  could  this  assignment  be  understood 
as  pointing  specifically  to  Ae  structure  of  the  bills  as  multifarious, 
from  the  number  or  relative  position  of  the  complainants,  it  is  cer- 
tain that  no  valid  exception  could  on  either  of  those  grounds  be 
sustained. 

These  bills  are  formally,  as  well  as  substantially,  creditors'  bills, 
by  which  the  complainants  are  regularly  and  properly  united  in  seek- 
ing satisfaction  from  subjects  against  which,  as  creditors  of  the  de- 
fendants, they  can  properly  claim-  As  to  the  nature  and  regu- 
larity of  such  a  proceeding  see  Mitford's  Equity  Pleadings,  166, 
167  ;  Story's  Equity  Pleadings,  §§  99,  100,  and  the  authorities 
there  cited. 
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From  a  want  of  perspicui^r  in  the  statements  contained  in  the 
bill  and  amended  bill,  in  the  former  especially,  there  might  seem  at 
first  view  some  plausibility  in  the  second  cause  assigned  for  the  de- 
murrer, namely,  the  multifariousness  of  the  bills  from  the  joinder  of 
parties  as  defendants,  who  are  supposed  to  be  unconnected  in  in- 
terest and  in  liability.  The  objection  of  multifariousness  is  one  of 
which  it  is  said  by  the  authorities  a  defendant  can  avail  himself  by 
demurrer  or  exception  taken  to  the  pleading  only.  That  bemg 
designed  for  his  protection  against  the  vexation  and  expense  of 
answering  to  matters  irrelevant  to  the  true  controversy  existing  be- 
tween him  and  the  complainant,  if  instead  of  arrestmg  the  irregu- 
larity at  the  commencement  and  claiming  the  exemption  intended 
for  him,  he  will  go  on  and  answer  the  bill,  the  reason  for  the  ex- 
emption designed  by  the  rule  no  longer  exists  ;  and  although  at  the 
hearing  the  court  may,  sponte  n«a,  make  an  objection  for  multi- 
fariousness, it  is  no  longer  in  the  power  of  a  party,  after  answer,  to 
do  so.  See  Whaley  v.  Dawson,  2  Scho.  &  Lef.  370,  and  Ward 
V.  Cooke,  5  Madd.  80.  From  the  character  of  this  objection, 
then,  and  from  the  established  requisition  as  to  the  time  and  mode 
of  making  it  by  a  defendant,  it  must  of  course  be  tested  and  de- 
termined by  the  structure  of  the  bill  alone,  and  cannot  be  enforced, 
explained,  or  removed  by  proceedings  posterior  to  the  bill  and  de- 
murrer, nor  by  the  evidence.  From  some  obscurity  in  the  bill  and 
amended  bill,  as  has  already  been  observed,  there  might  seem  to 
be  a  want  of  connection  in  interest  and  in  liability  between  the  de- 
fendants, such  as  would  not  warrant  their  being  joined  in  the  same 
suit.  This  objection,  however,  will  entirely  vanish  upon  a  closer 
examination  of  the  relative  positions  of  the  pardes. 

The  complamants  consist  of  two  ^ets  of  creditors.  First,  the 
firm  of  Nelson,  Carleton,  &  Co. ;  secondly,  the  firm  of  Parish,  Mar- 
shall, &  Co.  To  each  of  these  firms  the  copartnership  of  Whitsett, 
Gray,  &  Co.  became  indebted.  The  debt  contracted  to  the  former 
house  was  evidenced  by  the  note  of  Whitsett,  Gray,  &  Co.  The 
debts  (for  there  were  several  m  the  second  instance)  due  to  Parish, 
Marshall,  &  Co.  were  evidenced  by  two  notes  of  Whitsett,  Gray, 
&  Co.,  by  a  bill  drawn  by  Whitsett,  Gray,  &  Co.  on  Sims  &  Co. 
(which  it  is  alleged  was  not  accepted) ,  and  by  a  note  of  Whitsett 
&  Gray,  payable  to  White,  Brothers,  &  Co.,  and  passed  in  some 
mode  not  distinctly  set  forth  hv  Whitsett,  Gray,  &  Co.  to  Parish, 
Marshall,  &  Co.  The  firm  ot  Whitsett,  Gray,  &  Co.  was  com- 
posed of  William  H.  Whitsett,  Thomas  Gray,  and  John  J.  Hill ; 
that  of  Whitsett  &  Gray  was  composed  of  William  H.  Whitsett 
and  Thomas  Gray.  Thus  it  appears  that  Thomas  Gray  was  a 
member  of  both  firms.  The  complainants  allege  the  deaths  of  both 
Whitsett  &  Gray,  leaving  Hill  as  surviving  partner  of  the  firm  of 
Whitsett,  Gray,  &  Co.  They  aver  that  Lipscomb  &  Hardin  ad- 
ministered upon  the  estate  of  Whitsett,  and  had  reported  that  Estate 
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to  the  County  Court  to  be  insolvent ;  that  Ann  R.  Gray,  widow 
of  Thomas  Gray,  and  who  had  intermarried  with  L.  Sexton,  had, 
conjointly  with  James  Gray,  taken  administration  of  the  estate  of 
Thomas  ;  that  upon  judgments  obtained  on  the  notes  of  Whitsett, 
Gray,  &  Co.,  against  HUl,  the  surviving  partner,  executions  had 
been  sued  out  and  returned  nulla  bona.  There  is,  in  the  next 
place,  charged  a  belief  of  frauds  and  concealment  on  the  part  of 
Hill,  and  of  the  administrators  of  Whitsett,  and  also  the  perfect 
solvency  of  the  estate  of  Thomas  Gray  ;  the  whole  concluding  with 
a  prayer  for  accounts  of  the  effects  of  Whitsett,  Gray,  &  Co.,  of 
William  H.  Whitsett,  and  of  Thomas  Gray,  in  the  hands  of  their 
representatives,  and  for  satisfaction. 

It  is  now  a  rule  of  law  too  well  settled  to  be  shaken,  that  the 
creditor  of  a  partnership  may,  at  his  option,  proceed  at  law  against 
the  surviving  partner,  or  go  in  the  first  instance  into  equity  against 
the  representatives  of  the  deceased  partner.  See  the  several  cases 
on  this  point  collected  in  Story  on  Partnership,  §  362,  note  3. 
This  being  conceded,  there  can  be  no  valid  exception  to  the  prose- 
cution of  this  suit  immediately  against  the  representatives  of  Thomas 
Gray,  and  it  is  to  the  advantage  of  his  estate,  that  the  representa- 
tives of  Whitsett,  and  the  surviving  partner,  Hill,  should  both  be 
called  in,  that  they  may  be  required  to  contribute  from  any  appro- 
priate means  in  their  possession  towards  the  discharge  of  their  jomt  * 
and  several  obligations.  Here,  then,  will  be  perceived  the  answer 
to  the  third  cause  assigned  for  the  demurrer,  namely,  that  the  com- 
plainants had  not  exhausted  their  remedy  at  law  before  going  into  a 
court  of  equity.  It  is  the  right  also  of  the  representatives  of  the 
deceased  partner,  Whitsett,  and  that  of  the  surviving  partner.  Hill, 
to  participate  in  setdements  in  which  their  interests  are  directly 
mvolved  ;  and  an  omission  in  the  bills  to  convene  these  joint  parties 
in  interest  for  this  purpose,  with  the  representatives  of  the  other 
deceased  partner.  Gray,  would  have  exhibited  a  palpable  and  ma- 
terial defect  in  the  proceedings  of  the  complainants. 

According  to  the  case  made  in  the  bill  and  amended  bill,  there 
are  no  visible  partnership  effects,  and  it  may  be  the  fact,  that  the 
sur\'iving  partner.  Hill,  and  the  estate  of  the  deceased  partner, 
Whitsett,  are  both  insolvent.  Should  this  turn  out  to  be  true,  then 
the  separate  estate  of  the  partner.  Gray,  said  to  be  solvent,  must  be 
responsible  to  the  creditors  of  each  of  the  firms  of  which  he  was  a 
member.  In  order  to  ascertain  the  precise  extent  of  Gray's  re- 
sponsibility, accounts  would  be  proper,  not  only  between  the  two 
firms  and  their  respective  creditors,  but  also  between  these  firms 
themselves.  Accounts  would  likewise  be  proper  of  the  separate 
effects  of  the  deceased  partners.  This  view  of  the  case  removes 
the  ground  set  forth  in  the  second  assignment  of  causes  of  demurrer. 
We  are  of  opinion  that  the  court  could,  in  equity,  properly  take 
cogmzance  of  this  cause  without  the  necessity  for  further  previous 
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proceedings  at  law  ;  that  the  bill  and  amended  bill  of  the  com- 
plainants were  not  exceptionable  for  multifariousness  ;  that  the 
decree  of  the  Circuit  Court  dismissing  those  bills  for  either  of  the 
causes  assigned  for  the  demurrer  is  erroneous.  The  decree  is 
therefore  reversed,  and  this  cause  is  remanded  to  the  Circuit  Court, 
with  directions  to  be  there  proceeded  m,  conformably  with  the  prin- 
ciples here  established. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Alabama,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  ordered  and  decreed  by  this  court  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be  and  the  same  is  hereby  re- 
versed, with  costs,  and  that  this  cause  be  and  tlie  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  directions  to  proceed 
therein  conformably  to  the  opmion  of  this  court. 


5h  184| 

.5i!_J?l  John  A.  Rowan  and  John  L.  Harbis,  Copartners  in  Trade  under 

^•j  ^1  THE  Name  and  Style  of  Rowan  and  Harris,  Plaintiffs  in  error, 

5h  ^34  V.  Hiram  G.  Runnels,  Defendant  in  error. 

69f  548| 

^5h  xm  Same  v.  Same. 
71  f  4m| 

5h'  ImI  In  the  case  of  Groves  r.  Slaughter  (15  Peters,  449J  this  court  decided  that  the  con- 

76f  gnl  stitution  of  Mississippi  did  not,  of  itself,  and  without  any  legislative  enactment, 

I   6h  1S4|  prohibit  the  introduction  of  slaves  as  merchandise  and  for  sale. 

175   lOel  This  constitution  went  into  operation  on  the  1st  of  May,  1833,  and  on  the  13th  of 

I    5h  134i  May,  1837,  a  law  was  passed  to  provide  for  the  case. 

177   575  This  court  adheres  to  the  construction  of  the  constitution  which  was  riven  in  the 

fflif  ^1  ^^^^  of  Groves  v.  Slaughter,  and  enforces  contracts  made  between  the  two  days 

I  ■         ■ '  above  mentioned,  although  the  courts  of  the  State  of  Mississippi  have,  since  the 

I    ^  i^l  decision  in  the  case  of  Groves  v.  Slaughter,  declared  such  contracts  to  be  void. 

These  cases  were  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Mississippi. 
Rowan  and  Harris  were  citizens  of  Virginia,  and  Runnels  was  a 
citizen  of  Mississippi.  * 

Both  cases  depended  upon  the  same  principle,  and  differed  only 
in  this,  that,  in  one.  Runnels  executed  to  Rowan  &  Harris  his  own 
note,  and,  in  the  other,  indorsed  over  to  them  a  promissory  note 
executed  by  George  W.  Adams.  Both  notes  were  due  on  the 
1st  of  March,  1840,  one  being  for  $2,950.70,  and  the  other  for 
$8,671.33.  At  maturity  the  notes  were  protested  for  nonpay- 
ment, and  suits  brought  upon  them. 

At  the  trial,  the  defendant  offered  in  evidence  a  transcript  of  the 
record  of  a  suit  pending  in  the  Supreme  Court  of  Chancery  of  the 
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State  of  Mississippi,  wherein  Rowan  &  Harris  were  complainants, 
and  George  W.  Adams  and  others,  defendants,  one  object  of  which 
was  to  show  that  the  consideration  for  tlie  notes  was  a  sale  of  slaves 
by  Rowan  &  Harris  to  Runnels.  Whereupon  the  defendant 
moved  the  court  to  instruct  the  jury,  tliat  if  tliey  believed,  from  the 
evidence,  that  the  original  consideration  of  the  note  sued  on  was  the 
sale  by  plaintiffs  to  defendant  of  slaves  introduced  into  the  State  of 
Mississippi  for  sale  and  as  merchandise  by  plaintiffs,  since  the  1st 
day  of  May,  1833,  that  then  said  note  was  void,  and  they  should 
find  for  the  defendant.  Which  instruction  the  court  gave  to  the 
jury  as  moved  for  by  the  defendant.  To  the  giving  of  which  in- 
struction the  plaintiffs  excepted,  and  upon  this  exception  the  case 
came  up  to  this  court. 

Mr,  J^thon^  for  the  plaintiffs  in  error,  contended  that  the  case 
was  entirely  covered  by  the  decision  of  this  court  in  15  Peters,  449. 

Mr,  Bihhy  for  appellees. 

These  cases  grew  out  of  that  provision  of  the  constitution  of  the 
State  of  Mississippi  wnich  is  in  these  words  :  —  '^  The  introduc- 
don  of  slaves  into  this  State  as  merchandise,  or  for  sale,  shall  be 

Erohibited  from  and  after  the  first  day  of  May,  one  thousand  eight 
undred  and  thirty- three." 

The  decision  of  this  court,  at  the  January  term,  1841,  upon  the 
construction  of  that  clause  of  the  constitution  of  the  State  of  Mis- 
sissippi, in  the  case  of  Groves  v.  Slaughter,  15  Peters,  449,  was, 
that  the  conslituUon  of  tlie  State  of  Mississippi  referred  the  subject 
of  the  prohibition  to  the  legislature  as  a  duty  to  be  performed  by 
that  body,  and  that  there  was  no  prohibition  until  the  legislature 
should  act. 

That  decision  is  a  precedent,  not  binding  upon  the  appellees  in 
these  two  cases,  because  they  were  not  parties  to  that  case,  neither 
are  they  privies.  They  have  a  right  to  avail  themselves  of  the 
benefit  of  all  the  additional  lights  and  after  circumstances. 

The  principle  is  well  settled  and  firmly  established  by  the  de- 
cisions of  this  court,  again  and  again  repeated  and  exemplified,  that 
the  construction  which  the  courts  of  the  several  States  have  given 
to  their  own  constitutions  and  statutes,  respectively',  ought  to  con- 
trol the  decisions  of  this  court  upon  questions  of  right  growing  out 
of  State  constituUons  and  State  statutes,  unless  they  come  in  con- 
flict with  the  constitution,  laws,  or  treaties  of  the  United  States. 
The  decision  in  the  case  of  Groves  v.  Slaughter,  15  Peters,  449, 
alludes  to  this  principle  ;  but,  in  the  opinion  of  the  court,  it  is 
said  :  —  "  The  case  chiefly  relied  upon  is  that  of  Glidewell  and 
others  v,  Hite  and  Fitzpatrick,  a  newspaper  report  of  which  has 
been  furnished  to  the  court.  It  was  a  bill  in  equity  filed  some  time 
in  the  year  1839,  since  the  commencement  of  the  suit  now  before 
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this  court,  and  the  decree  of  the  chancellor  affirmed  in  the  Court  of 
Appeals  by  the  divided  court,  since  the  judgment  was  obtained  in 
this  cause.  But  if  we  look  into  that  case,  and  the  points  there  dis- 
cussed, and  the  diversity  of  opinion  entertained  by  the  judges,  we 
cannot  consider  it  as  setthng  the  construction  of  tlie  constitution." 

As  the  case  of  Groves  v.  Slaughter  itself  was  decided  by  a 
"  divided  court,"  as  there  was  a  "  diversity  of  opinion  entertained 
by  the  judges,"  as  it  was  a  case  of  first  impression,  deciding  upon 
the  construction  of  a  clause  in  the  constitution  of  the  Stale  of  Mis- 
sissippi, which  the  decisions  of  the  courts  of  that  State  had  not  then 
settled,  as  the  court  then  said  ;  and  as  Mr.  Justice  Barbour  died 
before  the  decision,  and  Mr.  Justice  Catron  did  not  sit  in  the  case 
from  indisposition,  and  as  Justices  Story  and  McKinley  dissented 
from  die  opinion  delivered,  it  is  submitted,  with  great  deference, 
that  the  opinion  in  Groves  v.  Slaughter  is  open  to  argument  upon 
these  two  points  :  — 

1st.  The  imperative  obligation  upon  this  court  to  adopt  the  con- 
struction given  by  the  courts  of  Mississippi  to  their  constitution, 
when  settled. 

2dly.  That  decisions  of  the  courts  of  the  State  of  Mississippi 
have  now  settled  the  construction  contrary  to  the  decision  in  Groves 
V,  Slaughter. 

1 .  The  imperative  obligation  upon  this  court  to  adopt  the  con- 
struction given  by  the  courts  of  the  State  of  Mississippi  to  their 
constitution,  when  settled  by  such  decisions. 

Out  of  a  very  great  number  of  precepts  and  examples  given  by 
this  court  upon  that  subject,  a  single  decision  will  suffice. 

In  the  case  of  Elmendorff  v,  Taylor,  10  Wheat.  159,  the  opin- 
ion of  the  court,  delivered  by  Chief  Justice  Marshall,  declares  :  — 
"  This  court  has  unifomJy  professed  its  disposition,  in  cases  de- 
pending on  the  laws  of  a  particular  State,  to  adopt  the  construction 
which  the  courts  of  the  State  have  given  to  those  laws.  This 
course  is  founded  on  the  principle,  supposed  to  be  universally  re- 
cognized, that  the  judicial  department  of  every  government,  where 
such  department  exists,  is  the  appropriate  organ  for  construing 
the  legislative  acts  of  that  government.  Thus,  no  court  in  the  uni- 
verse, which  professed  to  be  governed  by  principle,  would,  we  pre- 
sume, undertake  to  say,  that  the  courts  of  Great  Britain,  or  of 
France,  or  of  any  other  nation,  had  misunderstood  their  own  stat- 
utes ;  and  therefore  erect  itself  into  a  tribunal  which  should  correct 
such  misunderstanding.  We  receive  the  construction  given  by  the 
courts  of  the  nation  as  the  true  sense  of  the  law,  and  feel  ourselves 
no  more  at  liberty  to  depart  from  that  construction,  than  to  depart 
from  the  words  of  the  statute.  On  this  principle  the  construction 
given  by  this  court  to  the  constitution  and  laws  of  the  United 
States  is  received  by  all  as  the  true  construction  ;  and,  on  the  same 
principle,  the  construction  given  by  the  courts  of  the  several  States 
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to  the  legislative  acts  of  those  Slates  is  received  as  true,  unless  they 
come  in  conflict  with  the  constitution,  laws,  or  treaties  of  the  Unit- 
ed States.  If,  then,  this  question  has  been  settled  in  Kentucky, 
we  must  suppose  it  to  be  rightly  settled." 

This  case  is  the  more  impressive,  because  this  court  adopted  the 
construction  given  by  the  Court  of  Appeals  of  Kentucky  to  a  statute 
enacted  by  the  State  of  Virginia,  and  conformed  to  the  tliree  last 
decisions  of  that  court,  which  conflicted  with  nine  former  decis- 
ions of  the  court  by  the  former  judges,  wliich  former  decisions  were 
b  a  degree  fortified  by  the  opinion  of  this  court  in  the  case  of 
Wilson  V.  Mason,  1  Cranch,  100  (that  the  particular  descriptions 
in  a  certificate  of  survey,  before  a  copy  could  be  demanded 
as  of  right,  and  when  it  could  only  be  inspected  by  the  courtesy 
pf  the  surveyor,  could  not  be  used  by  a  locator  to  help  out  his  en- 
try and  communicate  the  necessary  notoriety).  This  court  did, 
notwithstanding,  in  the  case  of  Elmendorfi*  w.  Taylor,  say,  —  "  We 
must  consider  the  construction  as  settled  finally  by  the  courts  of  the 
State  ;  and  thb  court  ought  to  adopt  the  same  rule,  should  we  even 
doubt  its  correctness."     10  Wheat.  165. 

The  reasoning  ^ust  quoted  is  so  clearly  demonstrative  and  con- 
vmcing  that  the  citations  of  the  other  decisions  of  this  court  would 
be  superfluous. 

2.  The  decisions  of  the  Supreme  Court  of  the  State  of  Mis- 
sissippi have  now  settled  the  construction  of  the  constitution  of  that 
State  relating  to  the  point  involved  in  these  cases. 

The  cases  decided  by  the  court  of  Mississippi,  as  reported  in 
5  Howard's  Mississippi  Rep.  100,  110,  769,  and  7  ibid.  15,  are 
referred  to  as  having  settled  the  construction  of  the  clause  of  their 
constitution  now  under  consideration. 

The  courts  of  Louisiana  have,  in  questions  growing  out  of  the 
prohibition  in  the  constitution  of  Mississippi  before  quoted,  con- 
formed to  the  decisions  of  the  court  of  Mississippi,  of  which  an  ex- 
ample is  to  be  found  m  6  Robinson's  La.  Rep.  115.  And  the 
courts  of  Tennessee  have  in  like  manner  conformed  ;  but  as  the 
book  of  reports,  containing  the  decisions  of  the  Supreme  Court  of 
Tennessee,  has  been  taken  out  of  the  Ubrary  of  the  court,  I  am  not 
able  to  cite  the  particular  case,  nor  do  I  deem  it  material ;  the  de- 
cisions of  tlie  court  of  Mississippi  being  the  proper  standard  to  which 
all  other  courts  should  conform  upon  such  a  question. . 

It  would  be  highly  inconvenient  that  one  construction  of  the  or- 
ganic law  of  the  State  of  Mississippi  should  prevail  in  the  courts 
of  that  State  and  of  the  ^adjoining  States,  and  that  another  and  dif- 
ferent construction  of  the  same  instrument  should  prevail  in  the  fed- 
eral courts. 

The  decision  in  Groves  v.  Slaughter,  15  Peters,  449,  was  by  "  a 
divided  court  ";  two  justices  were  absent,  in  a  case  of  the  first  im- 
pression, and  when  the  construction  fixed  by  the  judiciary  depart* 
12* 
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ment  of  the  government  of  Mississippi  had  not  settled  the  proper 
construction. 

Now  that  it  is  settled  by  the  courts  of  that  State,  this  court  is 
bound  to  adopt  it  as  the  proper  and  true  construction. 

According  to  the  principles  decided  by  this  court  between  Elmen- 
dorff  V.  Taylor,  10  Wheat.  165,  and  various  others  too  tedious  to 
mention,  this  court  is  no  more  at  liberty  to  depart  from  the  con- 
struction of  the  State  constitution,  so  settled  by  the  judicial  depart- 
ment of  the  State  of  Mississippi,  than  the  courts  of  that  State  would 
be  to  depart  from  the  construction  of  the  constitution,  statutes,  and 
treaties  of  the  United  States,  as  settled  by  this  Supreme  Court 
of  the  United  States. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  Circuit  Court  for  the  Southern 
District  of  Mississippi,  by  the  plaintiffs,  upon  a  promissory  note 
made  to  them  by  the  defendant  for  $2,950.70,  dated  March  27lh, 
1839,  and  payable  on  the  1st  of  March,  1840. 

The  defendant  offered  in  evidence  that  the  only  consideration  of 
this  note  was  certain  slaves  sold  by  the  plaintiff  to  him  in  Missis- 
sippi in  the  year  1836,  this  note  being  given  to  take  up  former  se- 
curities which  had  not  been  paid  ;  and  that  the  said  slaves  were 
introduced  and  imported  into  the  State  in  the  year  last  above  men- 
tioned, by  the  plaintiffs,  as  merchandise  and  for  sale. 

Upon  this  evidence,  the  court  instructed  the  jury  that  if  the  slaves 
were  so  introduced  after  the  1st  of  May,  1833,  the  note  was  void, 
and  their  verdict  must  be  for  the  defendant.  The  plaintiffs  except- 
ed to  this  instruction,  and  the  verdict  and  judgment  being  against 
them,  they  have  brought  the  case  here  by  writ  of  error. 

The  Circuit  Court  held  this  contract  to  be  illegal  and  void,  under 
the  following  section  of  the  constitution  of  Mississippi,  adopted  in 
1832. 

"  The  introduction  of  slaves  into  this  State,  as  merchandise  or 
for  sale,  shall  be  prohibited  from  and  after  the  1st  day  of  May, 
1833  ;  provided  the  actual  settler  or  settlers  shall  not  be  prohib- 
ited from  purchasing  slaves  in  any  State  m  this  Union,  and  bringing 
them  into  this  State  for  their  own  individual  use,  till  the  year  1845." 

The  question  presented  in  this  case  is  precisely  the  same  with 
that  decided  by  diis  court  in  the  case  of  Groves  v.  Slaughter,  re- 
ported in  15  Peters,  449.  And  the  court  then  held,  after  hearing 
a  very  full  and  elaborate  argument,  that  the  clause  in  the  constitution 
of  Mississippi,  relied  on  by  the  defendant,  which  went  into  operation 
on  the  1st  of  May,  1833,  did  not  of  itself  prohibit  the  introduction 
of  slaves  as  merchandise  and  for  sale  ;  and  that  contracts  for  the 
purchase  and  sale  of  slaves  so  introduced,  made  before  the  passage 
of  the  law  of  that  State  of  May  13th,  1837,  were  valid  and  bind- 
ing upon  the  parties.     The  reasoning,  upon  which  that  opinion  was 
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founded,  is  fully  set  forth  in  the  report  of  the  case,  and  need  not  be 
repeated  here.  '' 

It  now  appears,  however,  that  the  question  has  since  been  brought 
before  the  courts  of  the  State,  and  it  has  been  there  settled  by  its 
highest  tribunals  that  the  clause  in  the  constitution  above  referred 
to  did,  of  itself  and  without  any  legislative  enactment,  prohibit  the 
inuroduction  of  slaves  as  merchandise  and  for  sale  ;  and  rendered  all 
contracts  for  the  sale  of  such  slaves,  made  after  May  1st,  1833,  ille- 
gal and  void.  And  it  is  argued  that  masmuch  as  this  court  adopts 
the  construction  given  by  the  State  courts  to  their  own  constitution 
and  laws,  we  ought  to  follow  tlie  decisions  in  Mississippi,  and  de- 
clare the  contract  before  us  to  be  void,  notwithstanding  the  case  of 
Groves  ».  Slaughter. 

But  we  are  not  aware  of  any  decision  in  this  court  which  presses 
the  rule  so  far,  or  that  would  justify  this  court  in  declaring  contracts 
to  be  void  upon  this  ground  which  upon  the  fullest  consideration 
it  has  so  recently  held  to  be  good.  It  will  be  seen,  by  a  reference 
to  the  opinion  delivered  in  the  case  of  Groves  ».  Slaughter,  that  the 
court  were  satisfied  not  only  that  the  construction  it  then  placed  on 
the  constitution  of  Mississippi  was  the  true  one,  but  that  it  con- 
formed to  the  construction  upon  which  the  legislature  of  the  State 
had  acted,  and  that  the  validity  of  these  sales  had  not  been  brought 
into  question  in  any  of  the  tribunals  of  the  State  until  long  after  the 
lime  when  this  contract  was  made  ;  and  that  as  late  as  the  beginning 
of  the  year  1841,  when  Groves  v.  Slaughter  was  decided,  it  did  not 
appear,  from  any  thing  before  the  court,  that  the  consti-uction  of  the 
clause  in  question  had  been  settled  either  w^ay,  by  judicial  decision, 
m  the  courts  of  the  State. 

Acting  under  the  opinion  thus  deliberately  given  by  this  court, 
we  can  hardly  be  required,  by  any  comity  or  respect  for  the  State 
courts,  to  surrender  our  judgment  to  decisions  since  made  in  the 
State,  and  declare  contracts  to  be  void  which  upon  full  considera- 
tion we  have  pronounced  to  be  valid.  Undoubtedly  this  court  will 
always  feel  itself  bound  to  respect  the  decisions  of  the  State  courts, 
and  from  the  time  they  are  made  will  regard  them  as  conclusive  in 
all  cases  upon  the  construction  of  their  own  constitution  and  laws. 

But  we  ought  not  to  give  to  them  a  retroactive  effect,  and  allow  \ 
them  to  render  invalid  contracts  entered  into  with  citizens  of  other 
States,  which  in  the  judgment  of  this  court  were  lawfully  made. 
For,  if  such  a  rule  were  adopted,  and  the  comity  due  to  State  de- 
cisions pushed  to  this  extent,  it  is  evident  that  the  provision  in  the 
constitution  of  the  United  Slates,  which  secures  to  the  citizens  of 
another  State  the  right  to  sue  in  the  courts  of  the  United  States, 
might  become  utterly  useless  and  nugatory. 

We  are  of  opinion,  therefore,  that  the  decision  in  the  case  of 
Groves  v.  Slaughter  must  rule  this  case,  and  consequently  that  the 
judgment  of  the  Circuit  Court  must  be  reversed. 
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The  same  judgment  must  also  be  given  in  the  other  case  be- 
fore us  between  the  same  parties,  as  it  depends  on  the  same 
principles. 

Mr.  Justice  DANIEL  dissented. 

From  the  decision  of  the  courtpronounced  in  these  causes,  I  feel 
myself  constrained  to  dissent.  The  rule  heretofore  announced  and 
uniformly  observed  by  this  court,  with  respect  to  the  construction  to 
be  given  to  the  constitutions  and  statutes  of  the  several  States,  has 
been  this  :  —  that  the  interpretations  put  upon  those  constitutions 
and  statutes  by  the  supreme  tribunals  of  the  States  respectively, 
should  be  received  and  followed  as  the  true  interpretation.  This 
rule,  so  reasonable  in  itself,  so  inseparable  from  every  idea  of  the 
competency,  or  indeed  the  very  being  of  the  systems  of  which  those 
constitutions  and  statutes  make  an  essential  part,  is  not  even  now 
denied  ;  but  whilst  it  is,  in  general  terms,  assented  to  in  the  decision 
of  these  causes,  it  is  in  effect,  if  not  in  terms,  by  the  same  decision 
utterly  overthrown.  In  the  case  of  Groves  et  al.  v.  Slaughter,  15 
Peters,  449,  this  court,  as  it  was  constrained  to  do  in  the  absence 
of  any  interpretation  by  the  State  courts,  gave  its  own  construction 
to  the  constitution  of  Mississippi.  Since  the  decision  in  Groves  v. 
Slaughter,  decisions  of  the  Supreme  Court  of  Mississippi,  giving  an 
interpretation  to  the  constitution  of  that  State,  have  become  gener- 
ally known,  —  they  are  familiar,  unequivocal,  uniform,  numerous. 
That  any  or  all  of  these  expositions  may  have  been  made  posterior 
to  the  decision  of  the  cause  of  Groves  v.  Slaughter,  I  hold  to  be 
perfectly  immaterial,  so  far  as  this  circumstance  can  affect  their 
force  and  validity.  If  these  expositions  establish  the  meaning  of 
the  constitution  of  Mississippi,  such  meaning  must  have  relation  to 

\  the  period  of  the  consummation  of  that  instrument.  The  constitu- 
tion has  always  been  the  same  thbg  from  the  time  of  its  adoption. 
It  could  not  have  been  some  other  thing  than  the  constitution,  be- 
cause it  had  not  been  interpreted  to  this  court,  and  subsequently 
have  become  the  constitution  merely  because  its  interpretation  was 
then  generally  declared.  The  decision  of  the  causes  now  before 
this  court  gives  to  the  constitution  of  Mississippi  different  meanings 

/  at  different  periods  of  its  existence,  and  deduces  those  meanings 
from  circumstances  wholly  unconnected  with  the  intrinsic  signiBca- 
tion  of  the  terms  of  the  instrument  itself.     Such  a  rule  of  interpre- 

,  tation  involves,  in  my  view,  a  contradiction  which  I  am  wholly 
imwilling  to  adopt. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judgment 
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of  the  said  Circuit  Court  in  this  cause  be  and  the  same  is  hereby 
reversed,  with  costs,  and  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  directions  to  award  a 
venire  facias  de  novo. 

I    '6h  1411 
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Bexnet  R.  Truly,  Complainant  and  Appellant,  v,  Moses  Wan-      bh  i4i| 
ZER,  Jabez  Harrison,  and  John  R.  Nicholson.  ^*  ^' 

The  preceding  case  of  Rowan  and  Harris  v.  Runnels  reviewed  and  confirmed. 

The  general  principle  with  rejgard  to  injunctions  after  a  judgment  at  law  is  this,  — 
that  any  foct  which  proves  it  to  be  against  conscience  to  execute  such  judgment, 
and  of  which  the  party  could  not  have  availed  himself  in  a  court  of  law,  or  of 
which  he  might  have  availed  himself  at  law,  but  was  prevented  by  fraud  or  ac 
cident,  unmixed  with  any  fault  or  negligence  in  himself  or  his  agents,  will  au- 
thorize a  court  of  equity  to  interfere  oy  injunction  to  restrain  the  adverse  party 
from  availinghimself  of  such  judgment. 

Hence,  where  a  party  had  remained  for  ten  years  in  the  undisturbed  enjoyment  of 
the  property  which  ho  purchased,  it  was  no  ground  for  an  injunction  to  stay  pro- 
ceedings for  the  recovery  of  the  purchase  money,  to  say  that  the  original  pur- 
chase was  void  by  the  laws  of  the  State,  but  that  he  had  neglected  to  urge  that 
defence  at  law,  or  to  say  that  he  had  heard  that  some  persons  unknown  might 
possibly  at  some  future  time  assert  a  title  to  the  property. 

Such  an  injunction,  if  granted,  must  be  dissolved. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

The  facts  in  the  case  are  sufficiently  set  forth  in  the  opinion  of 
the  court. 

The  case  was  argued  by  Mr.  CriHendeUy  for  the  appellant,  and 
Mr.  Coxej  for  the  appellees. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

It  is  not  easy  to  apprehend  or  appreciate  the  grounds  upon  which 
the  complainant  in  this  case  has  invoked  the  aid  of  a  court  of  chan- 
cery. 

He  purchased  some  negroes  from  one  Herbert,  in  1 836,  to  whom 
he  gave  two  notes  in  payment.  On  one  of  these,  suit  was  brought 
and  a  judgment  obtained,  which  has  been  paid  and  satisfied.  The 
other  remains  unpaid,  but  the  complainant  has  been  summoned  as 
garnishee  of  Herbert  in  a  suit  by  Wanzer  and  Harrison,  in  which 
a  judgment  has  also  been  obtained,  and  an  execution  issued  ;  and 
he  now  asks  the  interposition  of  a  court  of  equity,  not  only  to  protect 
him  from  the  judgment  and  execution,  but  also  to  restore  to  him  that 
portion  of  the  consideration  which  has  been  recovered  by  due 
course  of  law. 

The  reasons  alleged  for  this  request  are,  first,  because  the 
negroes  purchased  by  him  were  brought  into  the  State  of  Missis- 
sippi for  sale  contrary  to  the  provisions  of  the  constitution  of  the 
State ;    and  therefore  the  contracV  was  illegal  and  void.     And, 
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secondly,  because  he  has  been  informed  that  the  vender  had  not  a 
good  title  to  the  negroes,  but  held  them  as  guardian  for  his  mfant 
brotliers  and  sisters,  ''  and  ran  them  off  to  the  State  of  Mississippi." 
As  the  complainant  still  retains  the  undisturbed  possession  of  the 
property  without  even  a  threat  of  molestation,  this  allegation  would 
seem  to  have  been  inserted  in  tlie  bill  not  as  containing  in  itself  dif- 
ferent grounds  for  an  injunction,  but  rather  to  give  some  plausibility 
to  the  charge  of  fraud  and  thus  veil  the  naked  deformity  oi  his  case. 

That  a  note,  given  for  the  purchase  of  negroes  brought  into  the 
Stale  of  Mississippi  after  1833  (when  the  constitution  was  adop- 
ted), and  before  1837  (when  the  legislature  imposed  penalties  to 
enforce  the  constitutional  prohibition),  was  not  void,  has  been  de- 
cided by  this  court  in  the  case  of  Groves  v.  Slaughter,  1 5  Peters, 
449,  and  again  at  the  present  term  in  the  case  of  Rowan  &  Harris 
r.  Runnels. 

But  even  if  the  alleged  illegality  of  the  contract  would  have  con- 
stituted an  available  defence  to  the  payment  of  note,  it  would  be 
a  strange  abuse  of  the  functions  of  a  court  of  equity  to  grant  an  in- 
junction against  the  recovery  of  a  judgment  at  law,  because  a  pur- 
chaser with  a  full  knowledge  of  Ins  defence  had  omitted  or  was 
ashamed  to  urge  it. 

It  may  be  stated  as  a  general  principle,  with  regard  to  bj unc- 
tions after  a  judgment  at  law,  that  any  fact  which  proves  it  to  be 
against  conscience  to  execute  such  judgment,  and  of  which  the  party 
could  not  have  availed  himself  in  a  court  of  law,  or  of  which  he 
might  have  availed  himself  at  law,  but  was  prevented  by  fraud  or 
accident,  unmixed  witli  any  fault  or  negligence  in  himself  or  his 
agents,  will  authorize  a  court  of  equity  to  interfere  by  injunction  to 
restrain  the  adverse  parly  from  availing  himself  of  such  judgment. 
See  2  Story's  Equity  Jurisprudence,  §  887. 

It  is  too  plain  lor  argument  that  none  of  these  conditions  can  be 
predicated  of  the  present  case. 

The  complainant  has  had  the  undisturbed  enjoyment  of  his  pur- 
chase, without  challenge  of  its  title,  for  ten  years ;  and  it  is  with  a 
bad  grace  that  he  now  invokes  the  aid  of  a  court  of  equity  to  shield 
him  from  the  payment  of  the  consideration,  on  the  allegation  that  he 
had  neglected  to  urge  an  unconscionable  defence,  or  that  he  had 
heard  that  some  persons  unknown  might  possibly  at  some  future 
time  assert  a  claim  to  the  property.  It  is  in  vain  to  search  the  an- 
nals of  equity  jurisprudence  for  a  precedent  of  an  injunction  granted 
on  such  bald  pretences. 

*'  There  is  no  power,  the  exercise  of  which  is  more  delicate, 
which  requires  greater  caution,  deliberation,  and  sound  discretion, 
or  more  dangerous  in  a  doubtful  case,  than  the  issuing  an  injunction. 
It  is  the  strong  arm  of  equity,  that  never  ought  to  be  extended,  un- 
less to  cases  of  great  injury,  where  courts  of  law  cannot  afford  an 
adequate  and  commensurate  remedy  m  damages.     The  right  must 
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be  clear,  the  injury  impending,  and  threatened  so  as  to  be  averted 
only  by  the  protecting  preventive  process  of  injunction.''  Baldwin's 
Rep.  218.  It  never  should  be  permitted  to  issue  where  it  is  even 
suspected  that  it  will  be  prostituted  to  the  unworthy  purpose  of  de- 
laying, vexing,  and  harassing  suitors  at  law  in  the  prosecution  of  their 
just  demands. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  decreed  by  this  court  that  the 
decree  of  the  said  Circuit  Court  in  this  cause  be  and  the  same  is 
hereby  affirmed,  with  costs. 


Christopher  Ford,  Appellant,  v.  Archibald  Douglas,  Maxwell 
W.  Bland,  and  Emeline,  his  Wife,  Appellees. 

By  the  laws  ofLoaisiana,  where  there  has  been  a  judicial  sale  of  the  succession  by 
a  probate  judge,  a  creditor  of  the  estate,  who  obtains  a  judgment,  cannot  levy  an 
execution  upon  the  property  so  transferred,  upon  the  ground  that  the  sale  was 
fraudulent  and  void.    He  snould  first  bring  nn  action  to  set  the  sale  aside. 

The  purchaser  under  the  judicial  sale  having  filed  a  bill  and  obtained  an  injunction 
upon  the  creditor  to  stay  the  execution,  it  was  nn  irregular  mode  of  raising  the 
Question  of  fraud  (or  the  creditor  to  file  an  answer  setting  it  forth,  and  alleffing 
tne  sale  to  be  Toid  upon  that  ground.  He  should  have  filed  a  cross  bill.  Ex- 
ceptions to  the  answer  upon  this  account  were  properly  sustained  by  the  court 
below. 

But  if  the  court  below  should  perpetuate  the  injunction,  upon  the  defendants*  re- 
fusal  to  answer  further,  the  injunction  should  be  free  from  doubt,  in  leaving  the 
creditor  to  pursue  other  property  under  his  judgment,  and  also  at  liberty  to  file  a 
cross  bill.  If  the  injunction  does  not  clearly  reserve  these  rights  to  the  creditor 
it  goes  too  fkr,  and  tne  judgment  of  the  court  below  must  be  reversed. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  sitting  as  a  court  of  equity. 

As  the  merits  of  the  case  were  not  involved  in  the  decision  of  the 
court,  it  will  only  be  necessary  to  pve  such  a  narrative  of  the  facts 
as  will  illustrate  the  points  of  law  upon  which  the  decision  turned. 

On  the  24th  of  November,  1837,  James  S.  Douglas,  of  the 
State  of  Louisiana,  made  his  last  will  and  testament,  as  follows  :  — 

I,  James  S.  Douglas,  of  the  parish  of  Concordia,  and  State  of 
Louisiana,  bemg  feeble  in  body,  and  knowing  the  uncertainty  of  this 
life,  but  of  sound  and  disposing  mind  and  memory,  do  make  and 
publish  thb  my  last  will  and  testament. 

First.  I  direct  that  all  my  just  debts  be  paid  as  soon  after  my 
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decease  as  my  executors  shall  realize  the  same  from  the  real  and 
personal  estate  intrusted  to  their  care  and  management. 

Secondly.  Reposing  the  utmost  confidence  in  my  beloved  wife, 
Emeline  Douglas,  I  hereby  constitute  and  appoint  her  executrix, 
and  my  brother,  Stephen  Douglas,  and  my  friend,  Passmore 
Hoopes,  executors  of  all  my  estate,  real  and  personal,  lying  and 
being  in  the  State  of  Mississippi. 

Thirdly.  I  also  appomt  my  brother,  Stephen  Douglas,  and  my 
friend,  Passmore  Hoopes,  executors  of  all  my  estate,  real  and  per- 
sonal, lying  and  being  m  the  said  State  of  Louisiana. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
twenty-fourth  day  of  November,  one  thousand  eight  hundred  and 
thirty  seven. 

Signed,  James  S.  Douglas,     [seal.] 

This  will,  being  duly  attested,  was  admitted  to  probate  in  Mis- 
sissippi on  the  25th  of  December,  1837,  and  letters  testamentary 
granted.  It  is  not  necessary  to  follow  the  proceedings  in  Missis- 
sippi further. 

In  1838,  May  26th,  in  the  State  of  Louisiana,  before  Richard 
Charles  Downes,  parish  judge  in  and  for  the  parish  of  Madison, 
ex  officio  judge  of  probates,  came  Stephen  Douglas,  presented  his 
petition,  setting  forth  the  death  of  his  brother,  James  S.  Douglas, 
as  happening  in  November,  1837  ;  that  he  made  his  last  will  and 
testament,  wherein  he  appointed  the  said  Stephen  Douglas  and 
Passmore  Hoopes  testamentary  executors  of  his  estate  in  Louisia- 
na ;  that  probate  of  the  will  had  been  made  in  Claiborne  county, 
Mississippi  ;  therefore,  praying  letters  in  pursuance  of  the  testa- 
ment, and  an  inventory  ;  whereupon,  the  judge  ordered  that,  upon 
probate  of  the  testament,  an  inventory  be  taken. 

On  the  30th  of  March,  1839,  the  will  was  proved  in  Louisiana, 
as  it  had  before  been  in  Mississippi.  Amongst  other  claims  against 
the  estate,  Stephen  Douglas,  the  executor,  filed  an  account,  claim- 
mg  a  debt  due  to  him  of  $  63,150.42. 

On  the  31st  of  October,  1839,  Emeline  Douglas,  the  widow, 
was  appointed  guardian  of  her  four  children,  and  Archibald  Doug- 
las, a  younger  brother  of  Stephen,  was  appointed  under  tutor  or 
^ardian.  A  family  meeting  was  called,  and  attended  the  parish 
judge,  which  advised  the  sale  of  the  plantation  and  slaves,  imple- 
ments, cattle,  &c.,  at  the  head  of  Lake  St.  Joseph's,  to  satisfy  the 
balance  due  to  Stephen  Douglas,  the  executor. 

The  sale  was  accordingly  ordered  by  the  parish  judge,  and  took 
place  on  the  23d  of  March,  1840,  when  Mrs.  Emeline  Douglas 
and  Archibald  Douglas  became  the  purchasers. 

On  the  1st  of  April,  1840,  Emeline  Douglas  obtained  a  judgment 
in  her  favor  against  the  estate  for  $76,634.74,  and,  on  the  22d  of 
April,  the  parish  judge  ordered  another  sale  to  take  place  for  the 
purpose  of  paying  this  debt. 
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On  the  8th  of  June,  1840,  the  parish  judge  made  sale  of  a  plan- 
tation called  Buck  Ridge,  slaves,  cattle,  corn,  &.C.,  all  of  which 
belonged,  jointly,  to  James  S.  Douglas,  tlie  deceased,  and  Stephen 
Douglas,  the  executor.  This  property  was  purchased  by  Emeline 
Douglas  and  Archibald  Douglas  for  $83,000. 

In  December,  1840,  and  January,  1842,  Ford,  a  citizen  of  Vir- 
gmia,  obtained  the  three  following  judgments  against  the  executor, 
in  the  Circuit  Court  of  the  United  Stales,  viz.  :  — the  one  judgment 
obtained  on  tlie  23d  of  December,  1840,  for  $  9,180,  with  interest, 
at  the  rate  of  eight  per  cent  per  year,  from  the  1 6th  of  January, 
1838,  on  one  half  thereof,  and  from  16th  of  January,  1839,  on  the 
other  half  thereof,  besides  costs. 

Another  judgment,  of  the  26th  of  December,  1840,  for  $4,590, 
with  interest  at  same  rate  from  1 6th  of  January,  1 840,  besides  costs. 

The  third,  of  January  3d,  1842,  for  $4,690,  with  interest  at 
same  rate  until  paid,  besides  costs, — making  together  $18,360, 
besides  interest  and  costs. 

Executions  were  issued  upon  these  judgments  and  levied  upon 
the  property  which  had  been  purchased  by  Emeline  Douglas  and 
Archibald  Douglas. 

On  the  21st  of  December,  1842,  Archibald  Douglas,  Maxwell 
W.  Bland,  and  Emeline,  his  wife  (late  Emeline  Douglas),  filed  their 
bill  in  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  against  Christopher  Ford  and  the  marshal, 
praying  for  an  injunction  to  stay  further  proceedings  under  the  judg- 
ments, and  that  they  might  be  quieted  in  their  possession  of  the 
property  which  they  had  purchased. 

On  the  30th  of  December,  1842,  an  injunction  was  issued  ac- 
cordingly. 

On  the  21st  of  April,  1843,  Ford  filed  his  answer,  in  which  he 
alleged  that  the  proceedings  under  the  will,  as  well  in  Mississippi  as 
in  Louisiana,  were  the  result  of  fraud,  collusion,  and  combination, 
in  consequence  of  which  they  \Vere  null  and  void,  and  passed  no 
title  to  the  complainants.  The  answer  then  proceeded  to  set  forth, 
with  great  particularity,  the  acts  of  which  he  complained,  and  con- 
cluded as  follows  :  — 

*'  This  respondent,  having  answered  the  allegations  in  said  petition 
set  forth,  prays  tliis  honorable  court  that  the  said  petition  may  be 
decreed  to  be  dismissed,  and  the  injunction  h^d  and  obtained  in  this 
case  may  be  dissolved,  and  a  judgment  rendered  against  the  said 
petitioners  and  the  sureties  on  their  injunction-bond  for  damages, 
according  to  law.  That  this  honorable  court  make  such  other  judg- 
ment, orders,  and  decrees,  as  may  be  found  legal  and  proper,  to 
declare  void  and  null  the  sales  relied  on  in  said  petition  ;  to  finally 
dissolve  the  said  injunction  with  legal  damages  in  favor  of  this  re- 
spondent ;  to  dismiss  said  petition  and  relieve  tliis  respondent  from 
the  opposition  of  said  petitioners  ;  to  order  the  marshal  to  proceed 
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to  the  sale  of  said  property  under  the  said  three  writs  ot  fieri  facias, 
for  the  satisfaction  of  the  said  judgments  of  this  respondent ;  and 
that  this  respondent  have  judgnoent  for  his  costs. 
And  this  respondent  will  ever  pray,  &c. 

Signed,  Christopher  Ford." 

On  the  22d  of  April,  1843,  the  following  exception  to  the  answer 
was  filed  :  — 

The  said  plaintiffs  except  to  the  answer  filed  by  the  said  defen- 
dants in  this  behalf,  because  the  matters  and  things  set  forth  in  the 
said  answer  cannot,  by  law,  be  inquired  into  in  the  present  suit  or 
proceedings  instituted  by  the  said  plaintiffs.  And  the  said  plaintiffs, 
not  admitting  any  of  the  facts  or  niatters  set  forth  and  alleged  in  the 
said  answer  of  the  said  defendants,  but,  on  the  contrary,  denying 
and  protesting  against  the  truth  of  all  and  every  part  thereof,  and 
alleging  that  the  truth  thereof  cannot  be  inquired  mlo  in  this  action, 
pray  that  they  may  have  the  benefit  of  their  injimction,  and  that  the 
same  may  be  made  perpetual,  &c. 

Signed,  Jko.  R.  Grymes, /or  Plaintiffs. 

And  on  the  same  day  and  year  aforesaid,  to  wit,  on  the  22d  day 
of  April,  1843,  the  following  agreement  was  filed  :  — 

Douglas  et  al.  v.  C.  Ford  et  al. 

Circuit  Court  of  the  United  States,  Eastern  District  of  Louisi- 
ana :  — 

It  is  agreed  that  this  case  may  be  set  down  for  argument  on  the 
matters  of  law  arising  on  the  petition  and  answer,  as  on  an  excep- 
tion to  the  answer  ;  and  that  if  the  judgment  of  the  court,  on  the 
matters  of  law,  should  be  for  the  defendant,  the  plaintiffs  may  join 
issue  on  the  facts',  and  the  testimony  taken  m  the  usual  manner. 
The  plaintiffs  to  be  at  liberty,  at  any  time  before  hearing,  to  file 
special  exceptions  in  writing. 

Signed,  Jno.  R.  Grymes, /or  Plaintiffs. 

On  the  22d  of  April,  1843,  the  cause  came  on  for  trial  upon  the 
plaintiffs'  exceptions  to  the  answer  of  the  defendant,  and  on  the 
24th  the  followmg  order  of  court  was  entered  of  record  :  — 

Monday y  Jlpril  24thy  1843. 
The  court  met  pursuant  to  adjournment.     Present,  the  Horjor- 
able  John  McKinley,  Presiding  Judge  ;  the  Honorable  Theodore 
H.  McCaleb,  District  Judge. 

Christopher  Douglass  et  al.  v.  Christopher  Ford  et  al. 

The  consideration  of  exception  filed  in  this  case  to  the  answer 
of  the  defendant  was  this  day  resumed  before  the  court,  the  com- 

Elainants  not  appearing^  either  in  person  or  by  his  solicitor,  and  F. 
louston,  Esq.,  for  the  defendant.     Whereupon,  the  arguments  of 
counsel  being  closed,  it  is  ordered,  adjudged,  and  decreed,  by  the 
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court,  that  the  exception  of  the  complainants  to  defendants'  answer 
be  sustained,  and  that  the  defendant  answer  over. 

Archibald  Douglas  et  al.  v.  Christopher  Ford  et  al. 

The  defendant,  Christopher  Ford,  by  his  counsel,  declines  to 
answer  further  in  this  case  the  bill  of  the  plaintiffs,  relying  and  in- 
sisting on  the  sufficiency  of  the  ample  and  conclusive  answer  filed 
by  him  in  this  cause,  and  the  utterly  null  and  void  character  of  the 
title  set  up  by  said  plaintiffs,  apparent  on  their  said  bill,  and  the 
record  of  the  mortuary  proceedings  of  the  succession  of  the  said 
James  S.  Douglas,  deceased.  The  defendant  having  declined  to 
answer  further  in  this  case,  and  to  submit  it  to  the  court  to  render 
such  final  decree  in  the  case  as  may  appear  to  them  to  be  proper, 
it  is  therefore  ordered,  adjudged,  and  decreed,  that  the  injunction 
heretofore  awarded  in  this  case  be  and  the  same  is  made  per- 
petual ;  and  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
plaintiffs  recover  the  costs  of  suit,  without  prejudice  to  the  right  of 
the  defendant  to  any  action  he  may  thmk  proper. 

From  this  decree.  Ford  appealed  to  this  court. 

The  cause  was  argued  by  Mr  Dibb^  for  the  appellant,  and  Mr. 
Meredith^  for  the  appellees. 

Mr,  Bibb  examined  the  facts  very  minutely  as  they  were  pre- 
sented in  the  record,  with  a  view  of  sustaining  tlie  charge  of  fraud, 
and  then  proceeded. 

The  appellant  assigns  the  errors  following,  as  appellant  on  the 
record  :  — 

1.  The  judge  erred  in  sustaining  the  exception  to  the  answer, 
and  also  in  giving  relief  upon  the  bill ;  thereby,  in  effect,  decreeing 
that  the  plaintiffs  could,  as  complainants  in  equity,  ask  the  court  to 
aid  them  in  consummating  their  unfair  practice  and  frauds,  appearing 
on  the  face  of  their  bill  and  exhibit  referred  to  as  part  of  their  bill. 

2.  The  judge  erred  in  adjudging  that  the  matters  of  fraud  and 
collusion,  alleged  in  the  answer  of  the  defendant,  now  the  appellant, 
were  not  defences  competent,  fit  and  proper,  legal  and  equitable, 
to  be  inquired  into  in  the  suit  prosecuted  by  the  plaintiffs,  now 
appellees. 

3.  The  court  erred  in  sustaining  the  bill,  and  in  giving  any  relief 
to  the  complainants  upon  the  bill. 

4.  The  court  erred  in  the  nature  and  extent  of  the  relief  given  to 
the  said  complainants. 

5.  Upon  the  face  of  the  bill  and  exhibit  referred  to,  as  the  evi- 
dence of  tlie  title  claimed  by  the  plaintiffs,  it  appears  that  the  plain- 
tiffs had  no  title,  liad  not  capacity  to  become  purchasers,  that  they 
had  paid  no  consideration,  and  that  the  proceedings  in  the  parish 
court  were  had,  done,  and  procured  by  fraud  and  collusion,  and 
combination  between  the  said  Emeline   and   Archibald  Douglas, 
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Stephen  Douglas,  the  executor  of  the  will  and  testament  of  James 
S.  Douglas,  and  others,  with  intent  and  for  the  purpose  of  delaying, 
hindering,  and  defrauding  the  creditors  of  said  testator,  James  S. 
Douglas,  and  Christopher  Ford  in  particular  ;  and  tlierefore  the  bill 
should  have  been  dismissed. 

6.  Upon  the  bill  and  transcript  of  the  proceedings  in  the  Parish 
Court  01  Madison,  Louisiana,  exhibited  by  the  plaintiffs  in  the  court 
below,  as  the  evidence  of  their  title,  it  appears  that  the  title  pre- 
tended by  the  said  plaintiffs  is  invalid,  prohibited  by  the  policy  of 
the  law,  denounced  and  interdicted  by  the  principles  of  equity  ;  and 
therefore  the  bill  should  have  been  dismissed. 

7.  The  bill  does  not  contain  any  equity  ;  made  no  case  proper 
for  the  aid  of  a  court  of  equity. 

Having  set  forth  the  facts  which  are  relied  on  in  the  answer,  most 
of  which  are  proved  by  recorded  proceedings  in  the  two  courts  re- 
spectively, —  the  court  of  probate,  in  Mississippi,  and  the  parish 
court  of  Louisiana,  —  it  remains  to  inquire  whether  these  matters  of 
fact  were  admissible  defences  for  the  defendant  against  the  bill  and 
relief  prayed. 

The  property  levied  upon  by  the  marshal  was  confessedly  of  the 
estate  of  the  testator,  James  S.  Douglas,  at  the  time  of  his  death, 
and  liable  to  the  satisfaction  of  the  executions  against  Stephen 
Douglas,  executor  of  James  S.  Douglas,  unless  the  complainants, 
Emeline  Douglas,  one  of  the  testamentary  executors,  now  Emeline 
Bland,  and  Archibald  Douglas,  they  being  the  tutrix  or  guardian 
and  under-guardian  of  the  infants,  have,  by  color  of  the  sales  and 
purchases  had  and  contrived  by  fraud  and  collusion,  and  without 
ever  making  payment,  under  their  collusive  fraudulent  doings, 
changed  the  title,  and  are  above  the  powers  of  a  court  of  equity  in 
relation  to  the  frauds. 

At  the  threshold  these  questions  are  presented  :  —  Does  a  report 
that  a  person  was  the  best  bidder  for  lands  and  slaves  at  public 
auction,  advertised  for  sale  for  cash,  change  the  title  and  vest  it  in 
the  bidder,  without  any  report  of  payment  of  the  price,  without  any 
receipt  for  the  purchase  or  evidence  of  payment,  without  payment 
made,  and  without  ability  in  tlie  bidder  to  make  payment  of  the 
price  }  Does  the  report  of  a  sale  of  lands  and  slaves,  as  having  been 
made  by  a  parish  judge  in  the  State  of  Louisiana,  to  a  bidder  at  the 
price  of  $  83,000,  shield  and  defend  the  bidder  from  all  inquiries  as 
to  his  fraud,  collusion,  aft,  and  part  in  procuring  a  fraudulent 
judgment  and .  order  of  sale  ;  and  also  as  to  the  facts  of  non-pay- 
ment of  the  purchase  money,  his  inability  to  pay,  and  that  the  bid- 
der had  never  been  let  into  possession  f 

The  complainants,  Arcliibald  and  Emeline,  to  maintain  their  bill, 
and  their  exeception  to  the  answer  of  the  *  defendant,  Christopher 
Ford,  are  under  the  necessity  to  assert  the  affirmative  of  these 
propositions. 
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The  record  of  the  proceedings  in  the  parish  court  of  Louisiana, 
offered  by  complainants  in  equity  as  evidence  of  their  title  to  the 
property  levied  upon  by  the  marshal  to  satisfy  the  executions,  con- 
tains no  report  oi  the  payment  of  the  prices  which  they  bid ;  the 
complainants  offer  no  proof  of  payment ;  their  bill  does  not  allege 
payment ;  the  sum  was  above  their  circumstances  and  ability  to  pay 
in  cash  ;  the  record  abounds  with  evidence  of  fraud  and  collusion  ; 
the  answer  charges,  that  the  design,  end,  and  aim  of  die  whole  pro- 
ceeding to  judgment  and  sale  was  by  a  sham  sale  and  colorable 
purchase,  to  protect  the  property  from  the  creditors  of  the  testator, 
whilst  Stephen  Douglas  yet  is  the  possessor  of  the  estate  as  before 
the  pretended  sale.  The  transcript  of  the  proceedings  in  the  pro- 
bate court  of  Claiborne  county,  Mississippi,  corroborates  and 
multiplies  the  acts  of  fraud  and  coUusion  ;  and  the  averments  in  the 
answer  of  Christopher  Ford,  if  true,  leave  no  room  to  doubt  the 
fraud. 

Shall  these  pass  without  inquiry,  without  examination,  without 
trial,  upon  a  bill  brought  by  two  of  the  confederates  in  the  fraud  and 
collusion,  asking  a  court  of  equity  to  call  its  moral  powers  into 
activity  to  protect  them  and  their  confederate  in  the  fruits  of  the 
fraud  } 

By  the  exception  to  the  answer,  and  the  decision  of  the  judge 
below,  the  frauds  are  said  not  to  be  proper  subjects  of  inquiry  *'  in 
the  present  suit  or  proceedings  instituted  by  the  said  plaintiffs." 

The  exception,  as  taken  and  sustained,  implies  that  the  matters 
and  tilings  set  forth  in  the  answer  may  be  inquired  into  in  some  other 
suit,  in  some  other  proceeding. 

Does  the  attitude  of  Mrs.  Douglas  and  Archibald  Douglas,  as 
complainants  in  equity,  ensconce  them  from  reprobation  for  having 
art  and  part  m  the  fraudulent  and  covinous  proceedings  which 
they  make  the  groundwork  and  gravamen  of  their  accusation  and 
prayer  for  relief?  The  maxim  in  equity  is,  a  complainant  must 
come  into  the  court  with  clean  hands. 

I  propose  to  comprise  my  argument,  as  to  the  principles  of  law 
and  equity  which  should  rule  the  decision  of  this  appeal,  under  these 
general  heads  :  — 

1 .  The  effect  of  fraud  in  contaminating  and  avoiding  all  proceed- 
ings and  acts,  as  well  semi-judicial  as  judicial,  had  and  done,  con 
trived  and  procured,  by  fraud. 

2.  That  the  jurisdiction  of  the  courts  of  the  United  States,  to 
carry  into  execution  and  full  effect  their  judgments  and  decrees,  is 
plenary  ;  and  that  the  jurisdiction  of  the  court  of  the  United  States, 
to  execute  the  judgments  in  favor  of  said  Ford,  the  appellant,  is  not 
to  be  remitted  and  referred  to  the  tribunals  of  the  State  of  Louisi- 
ana, to  give  him  execution  and  satisfaction  of  these  judgments. 

3.  That,  upon  the  face  of  the  transcript  of  the  proceedings  in  the 
parish  court,  as  exhibited  by  the  plaintiffs,   now  appellees,  tiiev 
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were  incapable,  and  prohibited  by  the  policy  of  the  law,  and  the 
established  principles  of  equity,  to  become  purchasers  at  the  sales 
therein  mentioned,  and  by  their  own  showing  have  not  the  title  to 
the  property  mentioned  in  their  billl. 

I.  As  to  tlie  effect  of  fraud. 

Lord  Chief  Justice  De  Grey,  in  delivering  the  answer  of  the 
judges  to  a  question  put  to  them  in  the  Duchess  of  Kingston's  case, 
expressed  the  opinion  of  the  judges  thus  :  —  "  Fraud  is  an  extrinsic, 
collateral  act,  violating  the  most  solemn  proceedings  of  courts  of 
justice  ;  as  Lord  Coke  says,  avoiding  all  judicial  acts,  ecclesiasti- 
cal and  temporal."  The  Duchess  of  Kingston's  case,  20  Harg. 
State  Trials,  602  (Cobbett's  ed.  694). 

A  decree  of  exchequer,  that  a  will  was  duly  proved  which  was 
obtained  by  fraud,  relieved  against  in  chancery,  by  Lord  Hard- 
wicke.    Barnsley  v,  Powel,  1  Ves.  sen.  120  ;  and  ibid.  286,  287. 

Where  a  fine  and  non-claim  is  levied  by  fraud,  a  court  of  equity 
will  relieve  against  the  fine  ;  per  Lord  Hardwicke.  Cartwright  v. 
Pultny,  2    Atk.  381. 

An  original  bill  to  set  aside  a  decree  obtained  by  gross  fraud, 
sustained  by  Lord  Chancellor  Macclesfield.  Loyd  v.  Mansell,  2 
P.  Williams,  74,  75. 

At  law,  defendant  may  plead  that  the  judgment  against  his  testator 
was  by  fraud  and  covin.  If  a  decree  was  by  fraud  and  covin,  the 
party  may  be  relieved  against  it ;  not  by  rehearing  or  appeal,  but 
by  original  bill.  By  Lord  Hardwicke,  chancellor.  Bradish  v. 
Gee,  Ambler,  229. 

*'  Equity  has  so  great  an  abhorrence  of  fraud,  that  it  will  set  aside 
its  own  decrees,  if  founded  thereon."  13  Vmer,  Frauds  (Aa.), 
pi.  9,  10,  p.  543. 

''  Equity  will  never  countenance  demands  of  an  unfair  nature  ; 
in  this  case  it  was  to  have  an  allowance  for  attending  at  auctions  to 
enhance  the  price  of  goods  ;  nor  will  equity  suffer  them  to  be  set 
off  against  fair  and  just  demands  ;  and  a  cross  bill  for  that  purpose 
was  dismissed  with  costs."     13  Viner,  p.  544,  pi.  13. 

In  chancery,  between  Richard  Fermor,  plamtiff,  and  Thomas 
Smith,  defendant,  to  set  aside  a  fine  levied  by  said  Smith,  by  fraud 
and  covin,  to  bar  the  plamtiff  of  his  inheritance.  The  proclama- 
tions and  five  years  had  past ;  Smith,  the  tenant  for  years,  all  the 
time  continuing  in  possession,  and  paying  rent  until  his  term  expired, 
and  then  he  claimed  the  inlieritance,  and  to  bar  the  plaintiff  by  force 
of  the  said  fine  and  proclamations  and  five  years.  On  the  hearing 
of  the  case,  the  Lord  Keeper  of  the  Great  Seal,  because  it  was  a 
case  of  great  importance,  and  considering  that  fines  with  proclama- 
tions were  general  assurances  of  the  realm,  referred  the  case  to  all 
the  justices  of  England  and  the  barons  of  the  exchequer,  all  of 
whom  met  (except  two)  and  consulted,  and  resolved  that  the  plain- 
tiff was  not  barred,  because  of  the  fraud  and  covin.     And  it  was 
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said  that  the  common  law  "  doth  so  abhor  fraud  and  covin,  that  all 
acts,  as  well  judicial  as  others,  and  which  of  themselves  are  just  and 
lawful,  yet,  being  mixed  with  fraud  and  deceit,  are  in  judgment  of 
law  wrongful  and  unlawful."  And  various  examples  and  precedents 
of  decisions  are  cited.     Fermor's  case,  3  Coke,  77,  78. 

Chancellor  Kent,  in  the  case  of  Reigal  v.  Wood,  1  John.  Ch. 
Rep.  406,  said,  —  "It  is  a  well  setded  principle  in  this  court, 
that  relief  is  to  be  obtained,  not  only  against  writings,  deeds,  and 
the  most  solemn  assurances,  but  against  judgments  and  decrees,  if 
obtained  by  fraud  and  imposition." 

In  the  case  of  Kennedy  v,  Daley,  1  Schoale  &  Lefroy,  355, 
Chancellor  Redesdale  relieved  against  a  decree  obtained  by  fraud 
and  imposition,  and  declared  it  should  have  no  effect.  And  that  a 
fine  levied  and  non-claim,  by  a  trustee  to  a  person  having  notice  of 
the  trust,  shall  not  bar  the  cestui  que  trust. 

And  in  the  case  of  Giffard  ».  Hort,  ibid,  386,  he  held  a  decree, 
obtained  without  making  parties  of  those  persons  who  were  known 
to  have  rights  in  the  estate,  to  be  fraudulent  and  void  as  to  those 
not  made  parties,  and  a  purchaser  under  the  decree,  with  notice  of 
the  defect,  not  to  be  protected  by  it.  The  fraudulent  decree  was 
in  the  exchequer.  Lord  Redesdale  laments  numerous  proceedings 
in  the  exchequer,  at  a  time  when  that  court  was  oppressed  with 
business,  and  could  not  take  time  for  full  investigation  and  right  de- 
cision, whereby  advantage  was  taken  by  such  proceedings  to  defraud 
persons  of  property  to  which  they  were  entitled.  "  It  was  one  of 
the  crying  grievances  of  time.  A  systematic  use  has  been  made  of 
the  decrees  of  a  court  for  the  purpose  of  effectmg  fraud  ;  and  it  has 
been  as  much  a  swindlmg  contrivance  to  deprive  a  family  of  its 
estate,  as  any  of  those  contrivances  which  swindlers  practise  upon 
unwary  young  men.  I  shall,  therefore,  think  myself  bound  to 
struggle  to  the  utmost  of  my  power  to  relieve  agamst  such  oppres- 
sive combinations."     Giffard  v,  Hort,  1  Scho.  &  Lef.  396. 

Certain  it  is  that  distant  creditors,  legatees,  and  heirs  have  had 
as  ample  cause  to  lament  that  a  systematic  use  has  been  made  of  the 
parish  courts  of  Louisiana  for  effecting  fraud  and  swindling,  as  Lord 
Kedesdale  had  for  lamenting  such  like  uses  made  of  the  court  of 
exchequer  in  Ireland. 

The  cases  which  I  have  cited  show  the  active  relief  given  upon 
bills  to  annul  those  fraudulent  judicial  proceedings.  The  courts  of 
equity,  true  and  consistent  to  the  doctrine  that  "  all  acts,  as  well 
Judicial  as  others,  mixed  with  fraud  and  deceit,  are  in  judgment  of 
law  wrongful  and  unlawful,"  have  ever  refused  to  grant  any  relief  to 
a  party  who  comes  into  a  court  of  equity  as  plaintiff,  asking  to  have 
advantage  of  fraudulent  or  imfair  proceedings. 

The  maxim  in  equity  is,  —  "He  that  hath  committed  iniquity 
shall  not  have  equity."  Francis's  Maxims,  II.  (old  ed.  p.  5,  new 
ed.  p.  7). 
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Under  that  maxim,  various  examples  are  given  of  plaintiffs  whose 
suits  were  dismissed  because  the  subjects  of  the  bill  were  founded 
in  fraud  or  unfair  dealing. 

The  plaintiff  upon  a  loan  of  £90  got  a  bond  for  J6800,  and  had 
judgment.  Thereupon  he  brought  a  bill  to  subject  to  die  satisfac- 
tion of  the  debt  certam  lands  of  the  defendant  in  right  of  his  wife, 
estated  to  trustees  for  her  benefit.  ''  But  the  security  being  gotten 
from  tlie  defendant  when  he  was  drunk,  the  lord  keeper  would  not 
give  the  plaintiff  any  relief  in  equity,  not  so  much  as  for  the  prin- 
cipal he  had  really  lent,  and  so  the  bill  was  dismissed."  Rich  v. 
Sydenham,  1  Cases  m  Ch.  202. 

Upon  a  bill  to  have  the  benefit  of  articles  of  marriage,  which  liad 
been  reduced  to  writing  but  not  sealed,  containing  an  extreme  por- 
tion for  tlie  married  daughter,  more  than  would  be  left  to  her  fatlier 
and  mother,  and  two  other  daughters  not  provided  for,  the  lord 
chancellor  would  not  decree  the  agreement,  but  left  the  plain- 
tiff to  recover  at  law  if  he  could.  Anonymous,  2  Cases  in 
Chan.  17. 

To  sustain  the  exception  to  the  answer,  or  to  give  relief  upon  the 
bill  without  an  answer,  upon  tlie  idea  that  the  fraud  was  not  a  fit 
subject  of  inquiry  upon  a  bill  by  the  actors,  contrivers,  and  partici- 
pators in  the  fraud  and  covin,  was  in  contradiction  to  the  established 
principles  of  equity. 

The  complainants  having  brought  their  case  into  the  court  of 
equity  for  relief,  it  was  open  to  every  defence,  to  every  objection 
which  could  have  been  made  against  it  by  a  bill,  on  behalf  of  those 
prejudiced  by  tlie  proceedings  in  the  parish  court,  to  have  relief 
against  the  fraud  and  covin.  If  the  Circuit  Court  of  the  United 
States  had  jurisdiction  to  hear  and  determine  the  complaint  as  a 
matter  cognizable  in  equity,  it  had  jurisdiction  to  hear  and  determine 
the  defence  to  the  bill  alleging  the  acts  of  fraud,  collusion,  and 
covin,  charged  in  the  answer,  which,  if  true,  avoided  the  proceed- 
ings relied  upon  as  the  foundation  of  the  bill. 

The  cause  which  had  moved  the  complainants  to  come  into 
equity  for  relief  did  not  curtail  the  powers  and  jurisdiction  of  the 
court  to  hear  and  determine  any  and  every  equitable  defence  to  the 
bill.  Fraud,  covin,  and  collusion  in  the  plaintiffs,  had  and  used  in 
the  proceedings  on  which  they  relied,  was  an  equitable  defence,  a 
bar  to  the  relief  prayed  by  the  bill. 

That  the  judgment  creditor,  C.  Ford,  the  defendant,  had  caused 
the  marshal  to  levy  the  executions  upon  die  property  alluded  to  in 
the  proceedings  in  the  parish  court,  as  exhibited  by  the  complain- 
ants, neither  purged  the  proceedings  of  die  fraud,  covin,  and  collu- 
sion, nor  deprived  the  Ch*cuit  Court  of  the  United  States  of  its 
powers,  duties,  and  dignity  as  a  court  of  equity. 

The  powers  and  jurisdiction  of  the  Circuit  Court  of  the  United 
States  were  prescribed  and  conferred  by  the  constitution  and  laws 
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of  the  United  States,  not  by  the  will  and  convenience  of  the  com- 
plainants in  that  bill. 

Are  the  proceedings  of  the  parish  court  of  Madison,  in  the  Slate 
of  Louisiana,  final  and  conclusive  against  all  persons,  parties,  and 
those  not  parties  ?  Are  the  frauds  by  which  those  judgments  in 
favor  of  the  executor,  Stephen  Douglas,  and  in  favor  of  Mrs.  Em- 
eline  Douglas,  and  the  fraudulent,  collusive,  and  covinous  proceed- 
ings under  those  judgments,  final,  conclusive,  sacred  ;  beyond  the 
power  of  all  courts  to  overhaul  them  for  fraud,  deceit,  and  covin  ? 
No  such  sanctity  can  be  ascribed  to  them. 

Being  liable  to  be  impeached  and  avoided  for  fraud  and  covin, 
the  complainants,  who  have  carried  a  transcript  of  those  proceed- 
ings into  the  Circuit  Court  of  the  United  States,  and  therein  made 
those  proceedings  the  substratum  of  their  bill  in  equity  and  prayer 
for  relief,  have  thereby  subjected  those  proceedings  to  the  exami- 
nation in  that  court,  sitting  as  a  court  of  equity. 

But  such  jurisdiction  of  the  Circuit  Court  did  not  depend  upon 
tlie  volition  of  the  said  Archibald  and  Emeline. 

II.  The  jurisdiction  of  the  courts  of  the  United  States,  to  carry 
into  execution  and  full  effect  their  judgments  and  decrees,  is 
plenary ;  not  to  be  remitted  and  referred  to  the  tribunals  of  the 
States. 

The  jurisdiction  of  the  Circuit  Courts  of  the  United  States  in 
each  particular  case  is  not  exhausted  by  the  rendition  of  the  judg- 
ment or  decree,  but  continues  until  that  judgment  or  decree  shall  be 
satisfied.  The  beneficial  exercise  of  the  jurisdiction  of  the  court  to 
compel  satisfaction  is  not  less  important  than  the  exercise  of  the  ju- 
risdiction to  pronounce  the  judgment  or  decree.  The  jurisdiction 
to  enforce  satisfaction  by  execution  is  a  necessary  incident  to  the 
jurisdiction  to  give  the  judgment  or  decree  ;  it  is  expressly  given  in 
the  acts  of  Congress  establishing  the  courts  and  defining  their  juris- 
diction. The  execution  and  satisfaction  of  the  judgment  is  the  very 
"life  of  the  law." 

But  I  need  not  labor  this  point ;  the  doctrine  is  well  settled  by 
the  decisions  of  the  Supreme  Court  of  the  United  States.  Wayman 
r.  Southard,  10  Wheat.  23  ;  Bank  of  the  United  States  v.  Hal- 
stead,  10  Wheat.  64. 

The  learned  counsellor,  who  argued  this  case  for  the  appellees, 
cited  many  decisions  of  the  State  court  of  Louisiana,  and  passages 
of  the  civil  code  of  Louisiana,  to  show  that  an  execution,  issuing 
from  a  State  court  of  Louisiana,  could  not  have  been  levied  upon 
this  property  until,  by  some  proceeding,  the  orders,  judgments,  and 
.sales  by  the  parish  judge  of  Madison  had  been  reversed,  set  aside, 
and  annulled.  The  drift  of  that  argument,  and  the  exception  taken 
to  the  answer  of  Ford,  and  the  opinion  of  the  judge  in  sustainmg  the 
exception,  all  seem  intended  to  drive  C.  Ford  into  the  State  courts 
of  Louisiana,  to  seek  satisfaction  of  his  judgments  rendered  in  the 
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Circuit  Court  of  the  United  States,  to  confine  the  process  of  exe- 
cution to  the  mode  of  proceeding  under  tl}e  law  of  that  State. 

To  all  those  arguments  and  citations,  I  reply,  that  the  State  of 
Louisiana  has  rightful  authority  to  regulate  her  own  courts  and 
modes  of  executing  their  judgments,  but  has  no  rightful  authority  to 
regulate  the  modes  of  proceedmg  and  processes  of  execution  of  the 
courts  of  the  United  States. 

The  jurisdiction  of  the  courts  of  the  United  States,  and  the 
process  of  execution  of  theur  judgments  and  decrees,  depend  upon 
the  constitution  of  the  United  States  and  the  laws  made  by  Con- 
gress in  pursuance  of  the  constitution,  not  upon  the  laws  of  the 
States.  The  laws  made  by  Congress  in  pursuance  of  the  constitu- 
tion "  shall  be  the  supreme  law  of  the  land,  any  thing  in  the  con- 
stitution or  laws  of  any  State  to  the  contrary  notwithstanding." 
So  the  constitution  of  the  United  States  (art.  6,  §  2)  declares. 

Any  law  of  the  State  contrary  to  the  law  of  tie  United  States, 
or  impliedly  or  expressly  prohibiting  the  execution  of  the  process 
of  the  courts  of  the  United  States  within  the  State,  in  a  manner 
different  from  that  prescribed  by  the  law  of  the  State  to  her  own 
courts,  would  be  null  and  void. 

The  differences  between  tlie  process  of  execution  of  the  judg- 
ments of  the  courts  of  the  United  States,  as  regulated  by  the  laws 
of  the  United  States,  and  the  process  of  execution  of  the  judgments 
of  the  State  courts  as  regulated  by  State  laws,  have  been  the  sub- 
jects of  solemn  argument,  matured  consideration,  and  decision  in 
the  Supreme  Court  of  the  United  States. 

In  tlie  cases  of  Wayman  v  Southard,  10  Wheat.  1  ;  The  Bank 
of  the  United  States  v.  Halstead,  10  Wheat.  54  ;  Suydam  v. 
Brodnax,  14  Peters,  67,  the  laws  of  the  United  States  regulating 
the  process  and  modes  of  executing  tlie  judgments  of  the  courts  of 
the  United  States  were  considered,  expounded,  and  adjudged. 

In  the  two  former,  the  certificates  of  the  decisions  and  mandates 
expressly  declare,  —  **  That  the  statutes  of  Kentucky  in  relation 
to  executions,  which  are  certified  to  this  court,  are  not  applicable  to 
executions  which  issue  on  judgments  rendered  by  the  courts  of  the 
United  States  "  (10  Wheat.  60)  ;  '*  cannot  operate  upon,  bind  the 
mode  in  which  the  venditioni  exponas  should  be  enforced  by  tlie 
marshal,  and  forbid  a  sale  of  the  land  levied  upon,  unless  it  com- 
manded three  fourths  of  its  value."     10  Wheat.  65. 

The  decision  in  Suydam  «.  Broadnax  declared,  that  the  law  of 
the  State  of  Alabama,  which  commanded  that  claims  of  creditors 
upon  an  estate  declared  to  be  insolvent  should  be  prosecuted  before 
the  commissioners  appointed  to  manage  the  estate,  has  no  binding 
force  whatever  on  the  Circuit  Courts  of  the  United  States  ;  and  the 
right  of  said  Circuit  Courts  to  take  cognizance  of  claims  agamst 
such  an  estate  was  undoubted,  the  statute  of  Alabama  to  the  con- 
trary notwithstanding.     14  Peters,  67. 
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The  Judicial  department  of  the  government  of  the  United  States, 
in  rektion  to  the  extent  of  its  jurisdiction,  the  distribution  of  its 
powers  between  the  Supreme  Court  and  the  inferior  courts,  the 
supervising  power  over  the  decisions  of  the  State  courts  in  speci- 
fied cases,  the  tenures  of  oflBce  of  the  judges,  the  provision  for  the 
adequate  support  of  the  judges,  their  responsibility,  and  the  mode 
of  appointment,  was  constructed  with  great  wisdom,  caution,  and 
deliberation.  Profiting  by  history  and  examples  of  the  past,  the 
sages  who  framed  the  judiciary  department  looked  to  the  future  with 
anxious  desire  to  preserve  the  Union,  to  maintain  peace  at  home 
and  abroad,  so  far  as  an  impartial  and  enlightened  administration  of 
justice  can  conduce  to  those  ends.  Considerations  of  the  highest 
importance  demand  that  the  supremacy  of  the  laws  of  the  Union, 
and  the  judicial  cognizance  assigned  to  the  courts  of  the  United 
States,  shall  be  maintained  in  their  full  extent  and  proper  vigor. 

The  jurisdiction  in  controversies  between  citizens  of  difierent 
States,  and  in  questions  of  conflict  of  State  laws  with  the  consti- 
tution and  laws  of  the  United  States,  forms  an  important  provision 
for  establishing  justice  and  preserving  domestic  tranquility.  Past 
experience  of  *'  fraudulent  laws,  which  had  been  passed  in  too  many 
of  the  States "  before  the  federal  constitution  was  proposed, 
taught  die  framers  of  that  compact  to  apprehend  that  the  spirit 
which  had  produced  those  would,  in  future,  produce  like  instances, 
or  assume  new  shapes  with  like  evil  tendencies  ;  therefore  the  con- 
stitution established  particular  guards  against  such  evils,  one  of 
which  is  the  jurisdiction  of  the  federal  courts  in  controversies  be- 
tween citizens  of  different  States.  Multiplied  instances,  which  have 
occurred  since,  the  federal  constitution  was  adopted,  attested  by 
the  records  of  this  court,  prove  but  too  well  that  the  apprehensions 
of  the  framers  of  the  constitution  were  not  idle,  nor  their  foresight 
and  prudent  provisions  for  arresting  die  evils  unprofitable. 

III.  Upon  the  bill  and  the  transcript  of  the  proceeding  in  the  parish 
court,  exhibited  thereby  to  make  tide  to  the  property  claimed  by 
the  complainants,  now  appellees,  by  their  own  showing  they  have 
not  the  title  to  the  property. 

They,  said  Emeline  and  Archibald,  were  in  a  fiduciary  capacity, 
the  one  as  tutrix  (or  guardian) ,  the  other  sub-tutor  (or  under-guar- 
dian),  and  therefore  not  capable  in  law  to  become  purchasers  at 
those  sales. 

The  purchase  money  was  not  paid ;  no  possession  was  delivered  ; 
the  whole  contrivances  of  debts  claimed  against  the  estate  of  her 
testator,  the  judgments  in  favor  of  Stephen  Douglas  and  of  said 
Emeline,  respectively  were  false,  fi-audulent,  and  covinous  ;  the 
sales  and  pretended  purchases  were  shams,  simulations,  deceitful, 
illegal,  and  passed  no  title  to  the  said  Emeline  and  Archibald. 

Upon  this  point  I  cite  the  case  decided  at  the  last  term  of  this 
court.     Michoud  et  al.  v.  Girod  et  al.,  4  Howard,  653-555,  &c. 
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That  opinion  is  drawn  with  such  perspicuity,  research,  and  de- 
monstration, that  nothing  is  left  to  be  supplied  by  me. 

It  is  of  itself  an  example  of  overhauling  and  relieving  against  the 
iniquities  committed  by  the  court  of  probate  and  parish  court  of 
Louisiana,  in  proceedings  similar  to  tnose  of  the  parish  court  of 
Madison  relied  on  by  the  complainant. 

The  incapacity  of  the  tutor,  or  guardian,  to  purchase  at  such  a 
sale  is  one  of  the  points  adjudged  in  that  case. 

I  have  labored  this  case  because  of  the  value  m  controversy,  but 
more  on  account  of  the  consequences  m  all  time  to  come,  for  good 
or  for  evil,  which  hang  upon  the  decision  of  this  appeal  in  this  way 
or  in  that.  Many  things  I  have  said  which  might  perhaps  have  been 
well  omitted.  Some  things  I  have  intentionally  omitted  which  might 
have  been  said,  which  will  be  supplied  by  the  intelligence  of  the 
court.  But,  ex  dictis^  et  ex  non  dictis^  1  pray  the  decree  of  this 
court  for  the  appellant ;  that  the  injunction  be  dissolved  and  the 
bill  dismissed,  so  that  the  appellant  may  have  execution  of  his  judg- 
ments. 

JUr.  Meredithy  for  the  appellees. 

Upon  the  facts  disclosed  by  the  record,  the  counsel  for  the  ap 
pellees,  in  the  oral  argument  which  he  had  the  honor  of  addressing 
to  the  court,  when  the  case  was  called  in  its  order  upon  the  calendar 
at  the  present  term,  submitted  two  propositions  which  he  respect- 
fully insisted  were  fully  sustained  by  an  uniform  series  of  decisions 
of  the  Supreme  Court  of  Louisiana,  establishing  them  as  fixed  rules 
of  property  in  that  State.     They  were  the  following  :  — 

1.  That  the  appellees,  at  the  time  the  executions  were  levied, 
were  possessed  of  the  property  seized,  under  and  by  virtue  of  ju- 
dicial sales,  translative  of  title,  as  by  public  and  authentic  act. 

2.  That  the  appellees  being  so  possessed  the  appellant  had  no 
right,  on  a  suggestion  of  fraud,  to  treat  the  proceedings  of  the  pro- 
bate court  as  null  and  void,  and  cause  his  executions  to  be  levied  on 
the  property  ;  but  that  the  fraud  alleged  by  him  could  only  be  in- 
quired into  in  an  action  to  set  aside  the  sales,  under  which  the  ap- 
pellees claimed  the  possession  and  title  ;  in  which,  if  he  should  suc- 
ceed, the  property  would  become  liable  to  the  operation  of  his 
judgments.  Until  when,  the  appellees  had  a  right  to  be  protected 
by  injunction  in  the  possession  and  enjoyment  of  the  property. 

I.  Upon  the  first  proposition,  as  to  the  legal  effect  of  the  adjudi- 
cations of  the  probate  sales  upon  the  title  and  possession,  the  coun- 
sel for  the  appellees  referred  to  the  following  decisions  :  —  Zanico 
V.  Habine,  5  Martin's  Rep.  372  ;  1  Condensed  Rep.  384  ;  Bush- 
nell  V.  Brown,  8  Mart.  Rep.  (New  Series),  157  ;  4  Cond.  Rep. 
466  ;  Marigny  v.  Nivet,  2  Louisiana  Rep.  498 ;  De  Ende  v. 
Moore,  2  Mart.  Rep.  (N.  S.)  336  ;  2  Cond.  Rep.  675  ;  La  Fon's 
Executors  v.  Phillips,  2  Martin,  (N.  S.)  225  ;  2  Cond.  Rep.  644. 
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These  cases  all  concur  to  show  that  in  judicial  sales  the  proces 
verbal  is  sufficient  evidence  of  title ;  and  that  neither  deed  from  the 
officer  making  the  sale,  nor  act  under  the  signatures  of  the  parties, 
is  necessary  to  perfect  it.  Such  indeed  are  the  express  provisions 
of  the  Ciyil  Code.     See  articles  2,586,  2,694,  2,601. 

Further,  the  adjudication,  being  by  public  and  authentic  act,  was 
complete  evidence  of  delivery  and  possession,  where  there  was  no 
adverse  possession  at  the  time  of  the  sale.  Such  a  possession  is 
no  where  alleged  or  suggested  in  this  case,  and  could  not  indeed 
have  existed,  because  all  the  parties  in  mterest  were  before  the 
court  when  the  decrees  were  made  by  the  court  of  probates,  as  ap- 
pears by  the  transcript  of  llie  record  exhibited  with  the  bill.  The 
bill  itself  avers  that  the  appellees  were  in  possession  long  before  the 
issuing  of  the  executions  ;  and  the  only  denial  of  the  answer  is  as 
to  the  lawfulness  of  the  possession.  Upon  this  point,  the  case  of 
Fortin  v.  Blount,  1  Martin,  (N.  S.)  179,  2  Cond.  Rep.  429,  was 
referred  to. 

The  6rst  proposition  then  appeared  to  be  clearly  sustained  under 
the  Louisiana  jurisprudence  ;  that  is  to  say,  that  the  appellees  were 
m  possession  of  the  property  upon  which  the  appellant's  executions 
were  levied  by  adjudications  which  passed  the  title  to  them. 

II.  The  second  proposition,  it  was  contended,  was  eq[ually  clear 
upon  authorities.  It  is  held  as  settled,  in  the  courts  of  Louisiana, 
that  no  man  can  take  the  law  into  his  own  hands,  and,  ex  mero  mo/ti, 
undertake  to  render  himself  justice ;  that,  however  good  his  title 
may  be,  he  cannot  take  possession  of  property  without  form  of 
law  ;  and  that  the  courts  will  not,  in  a  possessory  action,  investigate 
his  title,  but  will  restore  the  possession,  and  leave  him  to  his  peti- 
tory action.  It  is  equally  well  setded,  that  what  one  cannot  do  by 
himself,  he  shall  not  be  permitted  to  do  through  the  instrumentality 
of  a  mere  ministerial  officer,  —  such  as  a  sheriff  or  marshal,  —  act- 
ing under  his  directions  and  orders,  and  under  pretence  of  judicial 
authority,  disturbing  third  parties  in  the  possession  and  enjoyment 
of  their  property,  leaving  them  to  the  uncertain  and  inadequate  rem- 
edy of  action  for  the  trespass,  against  the  officers,  or  to  foUow  the 
execution  creditor,  perhaps  into  a  distant  State,  in  quest  of  satisfac 
tion.  If  such  creditor  believes  that  the  title  of  the  party  in  pos 
session  is  founded  in  fraud,  and  that  the  property  is  liable  to  his 
execution,  the  law  imposes  upon  him  the  duty  of  bringing  his  re- 
vocatoiy  action  to  annul  the  tide  and  subject  it  to  the  satisfaction 
of  his  judgment.  This  he  is  bound  to  do  first ;  he  cannot  fore- 
stall or  provoke  the  inquiry  by  a  seizure  under  execution  ;  and 
should  he  attempt  to  do  so,  the  courts  will  enjoin  the  proceeding. 
This  principle  has  its  foundation  in  the  Roman  and  Spanish  laws, 
and  has  been  the  established  jurisprudence  in  Louisiana  from  the 
earliest  period,  and  is  free  from  all  doubt  and  conflictmg  decisions. 
It  imposes  no  hardship  on  the  plaintiff  in  the  execution,  because  a 
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revocatory  action  for  cause  of  fraud  is  one  of  the  plainest  and  most 
simple  remedies  in  practice  in  the  courts  of  that  State  ;  in  which, 
if  the  plaintiff  succeeds,  the  sale  is  avoided,  and  the  property  re- 
stored and  subjected  to  his  claim.  In  such  an  action  the  parties 
are  entitled  to  a  jury.  If  the  judgment  be  in  a  court  of  the  United 
States,  and  the  creditor  prefer  that  jurisdiction,  it  is  submitted 
that  a  bill  on  the  equity  side  would  afford  every  relief  that  his  case 
could  require. 

In  support  of  this  proposition  and  these  views,  the  counsel  for 
the  appellees  referred  to  the  following  decisions  :  —  St.  Avid  v. 
Wiemprender's  Syndics,  9  Martin,  648  ;  2  Cond.  Rep.  39  ;  Bar- 
barin  v.  Saucier,  6  Martin,  (N.  S.)  361  ;  3  Cond;  Rep.  677  ; 
Henry  v.  Hyde,  6  Martin,  (N.  S.)  633  ;  3  Cond.  Rep.  689  ; 
Peet  V.  Morgan,  6  Martin,  (N.  S.)  137  ;  3  Cond.  Rep.  780; 
Yocum  V.  Bullitt,  6  Martin,  (N.  S.)  324  ;  3  Cond.  Rep.  858  ; 
Trahanr.  McMannus,  2  Louis.  R.  214  ;  Childress  v.  Allen,  3  ibid. 
479  ;  Brunet  v.  Duvergis,  6  ibid.  126  ;  Samory  v,  Herbrard,  17 
ibid.  558  ;  Lavillev.  Hebrard,  1  Robinson's  Rep.  436  ;  Fisher  ». 
Moore,  12  ibid.  98.  In  Henry  v.  Hyde,  and  Yocum  v.  Bullitt, 
above  referred  to,  the  question  arose,  in  a  case  exactly  like  the  one 
under  consideration,  where  property  had  been  seized  in  execution, 
and  an  mjunction  had  been  granted  to  the  party  claiming  it  by  pur- 
chase, from  or  under  the  defendant  in  the  execution,  as  the  for- 
mer owner.  Indeed,  injunction  is  the  remedy  expressly  given  by 
the  law  of  Louisiana.     Code  of  Practice,  art.  298,  no.  7. 

Upon  these  two  propositions,  then,  and  the  authorities  cited,  the 
counsel  for  the  appellees  contended  that  the  decree  of  the  Circuit 
Court  perpetuating  the  injunction  should  be  affirmed.  The  only 
effect  of  such  a  decree  being  to  stay  the  proceedings  on  the  appel- 
lant's executions,  issued  under  his  judgments  at  law,  and  put  him  to 
his  direct  action  to  annul  the  sales  and  subject  the  property  to 
their  payment. 

It  was,  moreover,  contended  that  these,  being  the  established 
pruiciples  of  State  -jurisprudence,  must  be  considered  as  rules  of 
property  in  Louisiana ;  and  therefore,  under  the  repeated  decisions 
of  this  court,  as  obligatory  upon  the  courts  of  the  United  States 
as  upon  the  State  tribunals.  And  for  this  were  cited  8  Wlieat. 
542  ;  12  ibid.  162  ;  6  ibid.  127  ;  7  ibid.  550  ;  8  ibid.  535,  542  ; 
10  ibid.  159  ;  11  ibid.  367  ;  5Cranch,  32  ;  9  ibid.  98  ;  1  Peters, 
360  ;  2  Howard,  619. 

These  were  the  positions  and  authorities  on  which  the  counsel 
for  the  appellees  relied,  in  tlie  argument  before  referred  to.  A 
printed  brief,  however,  having  since  been  filed,  with  the  permission 
of  the  court,  by  the  counsel  for  the  appellant,  he  prays  leave  to 
subjoin  a  few  additional  remarks. 

The  greater  part  of  this  brief  consists  of  a  very  .labored  analy- 
sis of  the  record  of  the  probate  court,  exhibited  with  the  bill,  with 
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intent  to  show  "  collusion,  combination,  and  fraud,"  on  the  part  of 
the  executor  of  James  S.  Douglas  and  the  appellees,  as  the  pur- 
chasers of  the  property  in  controversy.  Whether  the  learned  coun- 
sel has  failed  or  succeeded  in  this  attempt  is  not  material  now  to 
consider,  because  such  an  investigation  assumes  the  very  question 
now  before  the  court ;  that  is  to  say,  whether,  in  answer  to  a  bill 
praying  an  injunction  to  restrain  him  from  levying  executions  upon 
judgments  recovered  against  a  third  person,  on  property  the  tide 
and  possession,  of  which  are  alleged  to  be  in  the  appellees,  by  pur- 
chase at  a  judicial  sale,  under  decrees  of  a  court  of  unquestioned 
jurisdiction,  it  is  competent  to  the  appellant  to  aver  that  such  de- 
crees were  procured  by  "  collusion,  combination,  and  fraud." 
Should  this  court  sustain  such  an  answer,  in  such  a  proceeding,  it 
is  presumed  that  the  case  would  be  remanded  to  the  Circuit  Court, 
where  the  appellees  will  have  the  right,  under  the  agreement  before 
referred  to,  to  join  issue  on  those  allegations  in  the  answer,  and,  un- 
der a  commission,  take  such  testimony  as  they  may  deem  expedient 
or  necessary. 

The  learned  counsel  has  comprised  his  argument  under  tliree 
general  heads. 

1.  The  first  is  as  to  the  ''  effect  of  fraud  in  contaminating  and 
avoiding  all  proceedmgs  and  acts,  as  well  semi-judicial  as  judicial, 
had  and  done,  contrived  and  procured,  by  fraud."  This  general 
principle  is  too  indisputable  to  have  needed  the  support  of  the 
numerous  cases  cited  in  the  brief.  If,  however,  the  learned  counsel, 
in  stating  his  proposition,  intended  to  apply  the  phrase  "  semi- 
judicial  "  to  the  proceedings  in  the  probate  court  for  the  parish  of 
Madison,  it  is  only  necessary  to  refer  to  article  924  of  the  Code  of 
Practice,  to  show  thai  the  courts  of  probate  in  that  State  have  ex- 
clusive original  jurisdiction  of  all  matters  touching  the  administration 
of  the  real  and  personal  estates  of  deceased  persons  to  a  larger  ex- 
tent, perhaps,  than  the  orphans'  courts  of  any  other  State  of  the 
Union.  Their  proceedings  are,  in  the  fullest  sense,  judicial,  and 
unless  reversed  on  appeal  their  decisions  are  conclusive  and  cannot 
be  impeached  collaterally,  except,  as  all  judicial  acts  may  be,  upon 
the  ground  of  fraud.  But  though  fraud  vidates  all  judicial  proceed- 
ings, it  b  surely  not  necessary  to  remind  the  court  that  he  who  seeks 
to  impeach  a  judgment  of  decree  collaterally  must  show  that  he 
was  neither  a  party  nor  a  privy  to  it.  If  he  stand  in  either  of  theso 
relations  he  cannot  be  permitted  to  allege  fraud  in  the  judgment 
itself,  or  in  the  mode  of  proceeding  by  which  it  was  procured.  He 
can  only  do  it  direcdy  by  motion  for  a  new  trial,  or  appeal,  or  writ 
of  error.  Prudham  ».  Phillips,  Ambler,  763  ;  Bush  w.  Sheldon,  1 
Day,  170,  which  was  a  judgment  of  an  orphans'  court;  Peck  v. 
Woodbridge,  3  Day,  30,  are  among  the  numerous  cases  upon  this 
point,  collected  in  3  Cowen's  Phillips  on  Evidence,  854,  note  610. 
It  is  admitted  *hat  there  is  no  such  liraitaUon  upon  the  operation  of 
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tbe  general  principle,  where  the  party  alleging  the  fraud  is  a  stranger 
to  the  judgment  he  assails ;  because  he  has  no  power  to  reverse 
such  judgment  by  appeal.  But  in  this  case  the  appellant  was  a 
party  to  all  the  proceedings  in  the  probate  court.  The  law  of 
Louisiana  makes  all  creditors  of  deceased  persons  parties  to  such 
proceedings.  It  is  not  necessary  that  they  should  be  specially  cited 
or  summoned,  —  a  general  notice  is  all  that  is  required  ;  and  the 
record  proves  that  notice  by  advertisement  was  given  by  the  judge 
of  probates,  at  every  stage  of  the  proceedings,  conformably  to  the 
law  and  practice  of  the  State.  De  Ende  v.  Moore,  2  Martin,  (N. 
S.)  336;  2  Cond.  Rep.  679  ;  La  Fon's  Executory  v.  Phillips, 
ibid.  225  ;  ibid.  644  ;  Ancieuse  v.  Dugas,  3  Robinson,  453. 

But  further,  the  appellant  was  not  merely  a  party  in  contem- 
plation of  law,  but  an  actor  in  these  proceedings.  The  record  shows 
that  on  the  3d  of  May,  1841,  he  appeared  by  counsel,  alleging  him- 
self a  creditor,  and  filed  an  "  opposition  "  to  the  homologation  of 
the  several  accounts  of  the  executor,  averring  them  to  be  entirely 
incorrect  and  illegal,  and  praying  that  they  might  be  disallowed,  and 
that  the  executor  should  be  ordered  to  file  an  amended  account  in 
which  the  appellant  ought  to  be  placed  as  a  creditor  for  the  amount 
of  his  judgments  in  the  Circuit  Court.  But  he  neglected  to  support 
his  opposition  by  any  evidence  whatever,  and  the  court  very  prop- 
erly overruled  and  dismissed  it  with  costs.  It  is  true  that  the 
appellant,  in  his  answer,  states  that  the  attorney  had  no  instructions 
or  authority  to  file  such  a  petition  ;  and  the  attorney  himself  ac- 
knowledges that  fact.  Had  this  disavowal  been  made  in  the  pro- 
bate court  in  proper  time,  supported  by  aflidavit,  the  court  no  doubt 
would  have  noticed  it.  But  surely  it  cannot  be  contended  that  it 
can  now  be  made,  in  a  collateral  proceeding,  and  before  a  difl^erent 
tribunal.  In  contemplation  of  law,  therefore,  and  in  point  of  fact, 
the  appellant  was  a  party  to  the  proceedings,  from  which  he  took  no 
appeal,  though  the  law  allowed  him  one,  but  by  his  executions  at- 
tempted, in  the  language  of  one  of  the  cases,  "  to  seize  at  once,  and 
by  short  hand,"  property  which  in  the  progress  of  those  proceed- 
ings the  appellees  had  purchased  under  the  sanction  of  judicial  de- 
crees. If  he  had  taken  an  appeal  it  would  have  been  competent  for 
him  to  allege  the  frauds  of  which  he  now  complains,  and,  establish- 
ing them  by  proof,  to  set  aside  the  whole  proceedings.  But  that 
he  cannot  do  collaterally,  as  he  has  attempted  in  his  answer. 

It  may  be  remarked,  that  the  appellant  instituted  his  suits  in  the 
Circuit  Court,  after  the  letters  testamentary  had  been  granted  by  the 
court  of  probates  to  Stephen  Douglas,  which  was  on  the  26th  of 
May,  1838  ;  at  all  events,  the  judgments  were  subsequent  to  the 
grant  of  the  letters.  Why  did  he  seek  the  jurisdiction  of  the  Circuit 
Court  ?  Not  from  ignorance,  because  he  states  in  his  answer,  that 
he  "  had  expressly  ordered  his  agent  to  avoid  the  State  courts  al- 
together, for  reasons  sufficient,  and  to  sue  in  the  federal  courts 


JANUARY  TERM,   1847.  161 

Ford    V.    Douglas    et   al. 

only."  What  reasons  ?  The  jurisdiction  of  the  probate  courts  of 
Louisiana  has  been  shown,  and  it  is  so  exclusive  that  it  has  been 
repeatedly  decided  by  the  Supreme  Court  of  that  State,  that 
creditors  have  no  right  to  enforce  their  clahns  by  action  in  any  other 
forum.  De  Ende  v.  Moore,  2  Martin,  (N.  S.)  336  ;  2  Cond. 
Rep.  675  ;  La  Fon's  Executors  v.  Phillips,  ibid.  225  ;  ibid.  644  ; 
and  for  this  just  and  obvious  reason,  that  such  a  right  would  have 
a  tendency  to  defeat  one  of  the  great  objects  of  all  testamentary 
systems,  an  equal  distribution  of  assets  among  all  the  creditors  of 
the  decedent.  This  was  exactly  what  the  appellant  most  desired 
to  avoid.  It  was  to  overreach  the  other  creditors,  —  to  obtain 
more  than  his  just  dividend  at  tlieir  expense,  —  that,  in  fraud  of  the 
law  of  the  State,  he  brought  his  suits  in  the  Circuit  Court.  If 
he  fails  in  the  attempt,  the  consequences  are  of  his  own  seeking. 
But  he  has  still  a  locus  penitentix^  for,  by  the  Civil  Code  of 
Louisiana,  articles  1060,  1061,  creditors  who  omit  or  neglect  to 
present  their  claims  are  entitled,  even  after  6nal  distribution,  to  an 
equal  dividend  with  those  who  have  been  more  diligent  ;  to  be 
made  up  by  contribution  from  the  legatees  in  the  first  instance,  and 
if  there  are  none,  or  the  amount  of  legacies  be  insufficient,  then  by 
the  creditors  who  have  been  paid,  so  as  to  put  all  upon  equality. 

2.  The  second  proposition  of  the  counsel  for  the  appellant  may 
be  safely  assented  to.  The  plenary  power  of  the  courts  of  the 
United  States  to  carry  into  execution  and  full  effect  their  judgments 
and  decrees  is  unquestioned.  Nor  has  any  attempt  been  made,  in 
this  case,  to  '*  remit  or  refer  "  the  judgments  recovered  by  the  ap- 
pellant against  the  executor  of  James  S.  Douglas  to  the  tribunab  of 
the  State  of  Louisiana  for  execution  or  satisfaction  ;  or  to  inter- 
fere with  the  rightful  jurisdiction  of  the  Circuit  Court  over  those 
judgments  ;  or  to  claim  that  it  should  be  regulated  by  any  other  pro- 
cess or  execution  than  that  which  is  prescribed  by  the  laws  of  the 
United  States  for  their  courts.  The  appellees  do  not  deny  that  the 
writs  of  fieri  facias  issued  regularly  upon  the  judgments,  and  that 
the  marshal  acted  regularly  in  the  performance  of  his  duty,  accord- 
ing to  their  mandate.  Their  only  complaint  is,  that  in  obedience,  not 
to  the  writs,  but  to  the  orders  and  directions  of  the  appellant,  the 
marshal  has  seized  and  taken  in  execution  their  property,  instead  of 
the  property  of  the  defendant  in  the  judgments  ;  and  their  only 
claim  is  to  have  the  question  of  property  tried  by  the  law  of  Louisi- 
ana ;  not  before  the  tribunals  of  that  State,  if  the  appellant  should 
prefer  the  forum  which  he  at  first  selected  ;  but  if  in  that  forum,  by 
the  law  of  that  State,  which,  as  it  has  been  shown,  does  not  pemut 
a  party  to  take  property  in  execution,  claimed  by  a  third  person, 
upon  a  suggestion  or  allegation  of  fraud,  without  first  establishing 
the  fraud  by  judicial  decision.  This  the  appellees  respectfuUy  in- 
sist, that  they  have  a  clear  right  to  ask,  under  the  provision  of  the 
thirty-fourth  section  of  the  judiciaiy  act  of  1789,  in  the  exposition 
14* 
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of  which  Chief  Justice  Marshall,  defivering  the  opinion  of  the 
court  in  Wayman  v.  Southard,  10  Wheat.  25,  and  speaking  of 
judgments  in  the  counts  of  the  United  States,  puts  the  very  case  in 
the  following  words  :  — "  If  an  officer  take  the  property  of  A.  to 
satisfy  an  execution  against  B.,  and  a  suit  be  brought  by  A.,  the 
question  of  property  must  depend  entirely  on  the  law  of  the  State." 

3.  It  is  lastly  contended,  that  the  appellees  were  incapable  in 
law  of  becoming  the  purchasers  of  the  properly  they  now  claim  ; 
and  that,  therefore,  no  title  passed  to  them  under  the  sales  made  in 
virtue  of  the  two  decrees  of  the  court  of  probates.  This  incapac- 
ity, it  is  said,  arose  from  the  fact,  that  Emeline  Douglas,  who  has 
since  intermarried  with  Maxwell  W.  Bland,  was  at  that  time  the 
tutrix  of  her  minor  children,  and  that  Archibald  Douglas,  the  other 
purchaser,  was  their  under-tutor,  by  the  appointment  of  the  court 
of  probates.     This  the  record  itself  shows,  and  is  admitted. 

It  is,  undoubtedly,  a  general  rule  that  all  qui  negotia  aliena  gt- 
runt  are  incapable  of  purchasing,  for  their  own  benefit,  property  in 
which  those  they  represent  are  interested.  And  "this  not  on  the 
ground  of  fraud,  but  because  the  law  will  not  allow  one,  sustaining 
the  character  of  an  agent,  to  create  in  himself  an  interest  opposite 
to  that  of  his  principal.  And  it  is  admitted  that  this  rule  has  been 
applied  to  executors,  administrators,  trustees,  guardians,  tutors, 
curators,  judicial  officers,  and  all  other  persons,  who,  in  any  respect, 
as  agents,  have  a  concern  in  the  disposition  and  sale  of  the  proper- 
ty of  others,  whether  the  sale  is  public  or  private,  or  judicial,  honSi 
fidt^  or  fraudulent  in  point  of  fact. 

But  this  rule  is  not  inflexible.  Where  it  is  for  the  interests  of 
the  parties  concerned,  a  court  will  permit  a  person,  standing  in  any 
of  those  relations,  to  become  a  purchaser.  And,  therefore,  it  has 
been  frequently  held  that  a  purchase  made  by  a  trustee,  under  judi- 
cial sanction  and  approbation,  was  not  on  that  ground  to  be  ques- 
tioned or  set  aside.  Campbell  v.  Walker,  5  Vesey,  jr.  678 :  Prevost 
V.  Gratz,  1  Peters,  C.  C.  Rep.  368  ;  Jackson  v.  Woolsey,  11 
Johns.  446  ;  Gallatin  ».  Cunningham,  8  Cowen,  361. 

So  in  Louisiana,  where  the  general  rule  unquestionably  prevails, 
it  has  been  expressly  held  that  a  mother,  being  tutrix  of  minor 
heirs,  might  lawfully  become  a  purchaser  at  a  probate  sale  of  prop- 
erty belonging  to  her  deceased  husband's  succession,  if  sanctioned 
by  the  judge  within  whose  jurisdiction  the  minors  have  been 
brought ;  and  that  this  sanction  may  be  given  before  or  after  the 
sale.  McCarty  ».  Steam  Cotton  Press  Company,  5  Louisiana 
Rep.  16,  20. 

Now  the  record  in  this  case  shows  that  both  sales  were  preced- 
ed by  family  meetings,  to  deliberate  and  advise  touching  the  in- 
terests of  the  minors  ;  that  they  recommended  the  sales  as  neces- 
sary and  expedient ;  that  their  proceedings  were  homologated  by 
ihe  judge,   who  thereupon  ordered  and  decreed  the  sales  to  be 
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made  ;  that  the  property  was  appraised  by  sworn  appraisers  ;  notice 
of  the  time  and  place  of  sale  regularly  given  ;  and,  finally,  that  the 
sales  were  made  by  the  judge  of  probates,  ex  officio j  and  in  person, 
and  by  him  struck  off  and  adjudicated  to  the  two  appellees  by 
name,  they  being  the  actual  and  highest  bidders  for  prices  above 
the  appraisements.  There  can  be  no  doubt,  therefore,  that  both 
purchases  were  made  with  the  knowledge,  approbation,  and  sanction 
of  the  court  of  probates,  and  were  recognized  as  valid  in  the  sub- 
sequent proceedmgs  of  the  succession ;  and,  on  the  authority  of  the 
decision  above  referred  to,  were  valid  by  the  law  of  Louisiana, 
which,  of  course,  must  be  obligatory  in  this  case  upon  every  other 
tribunal. 

But  further,  if  there  had  been  no  such  judicial  sanction,  it  is  not 
competent  to  the  appellant  to  make  the  objection.  A  purchase  by 
a  trustee,  or  other  fiduciary,  is  not  absolutely  void,  but  voidable 
only.  The  heirs  m  this  case  are  the  cestui  que  trusts,  and  it  is 
their  right,  and  not  the  right  of  the  appellant,  who  is  a  creditor 
only,  and  a  creditor  who  has  renounced  all  benefit  under  these  mor- 
tuary proceedings,  to  call  in  question,  or  set  aside,  the  sales  made 
to  the  appellees.  Winchester  r.  Cain,  1  Robinson,  421  ;  Prevost 
V.  Gratz,  1  Peters,  C.  C.  Rep.  368  ;  Wilson  v.  Troup,  2  Cow- 
en,  195,  238  ;  Opinion  of  Sutherland,  J. ;  Davoue  ».  Fanning,  2 
Johns.  Ch.  Rep.  252  ;  Jackson  ».  Woolsey,  11  Johns.  446  ;  Har- 
rington V.  Brown,  5  Pick.  519  ;  Denn  v.  McKnight,  6  Halst.  385  ; 
Gallatin  v.  Cunningham,  8  Cowen,  379,  per  Golden,  Senator. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States,  held  in  and  for  the  Eastern  District  of  the  State  of 
Louisiana. 

The  complainants  below,  the  appellees  here,  filed  their  bill  against 
Christopher  Ford,  the  appellant,  and  Robertson,  the  marshal  of 
the  district,  for  the  purpose  of  obtaining  injunctions  to  stay  proceed- 
ings upon  the  several  judgments  and  executions,  which  Ford  had  re- 
covered in  the  Circuit  Court  of  the  United  States  against  one  Ste- 
phen Douglas,  as  executor  of  J.  S.  Douglas,  deceased. 

The  judgments  amounted  to  some  $  18,000,  and  the  marshal  had 
levied  upon  two  plantations,  and  the  slaves  thereon,  of  which  the 
testator,  J.  S.  Douglas,  had  died  seized  and  possessed. 

The  bill  set  forth  that  Stephen  Douglas,  against  whom  the  judg- 
ments had  been  recovered,  neither  in  his  own  right  nor  as  executor 
of  J.  S.  Douglas,  deceased,  had  any  title  to  or  interest  in  the  plan- 
tations and  slaves  which  had  been  seized  under  and  by  virtue  of  the 
said  executions  ;  and  that  the  same  formed  no  part  or  portfon  of  the 
succession  of  the  testator  in  the  hands  of  the  said  executors  to  be 
administered.  But  that  the  whole  of  the  said  plantations  and  slaves, 
including  the  crops  of  cotton,  and  all  other  things  thereon,  were 
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the  true  and  lawful  properly  of  the  complainants  ;  that  they  were 
in  the  lawful  possession  of  the  same,  and  had  been  for  a  lone  time 
before  the  issuing  of  the  executions  and  seizure  complained  of;  and 
had  acquired  the  said  property,  and  the  title  thereto,  at  a  probate 
sale  of  all  the  property  belonging  to  the  estate  and  succession  of  the 
said  testator,  —  which  sale  was  lawfully  made,  and  vested  in  the 
complainants  a  good  and  valid  title.  AH  which  would  appear  by 
the  proces  verbal  of  the  said  adjudications,  and  the  mortuary  pro- 
ceedings annexed  to  and  forming  a  part  of  the  bill. 

An  injunction  was  granted,  in  pursuance  of  the  prayer  of  the  bill, 
staying  all  proceedings  on  the  judgments  rendered  in  the  three  sev- 
eral suits,  and  also  on  the  executions  issued  thereon  against  the  prop- 
erty. 

Christopher  Ford,  the  adjudged  creditor,  in  answer  to  the  bill, 
denied  the  validity  of  the  probate  sales  of  the  plantations  and  slaves 
to  the  complainants  ;  and  charged  that  they  were  effected,  and  the 
pretended  title  thereto  acquired,  by  fraud  and  covin  between  the  ex- 
ecutor, Stephen  Douglas,  and  the  executrix,  the  widow  of  the  tes- 
tator, and  one  of  the  complainants,  for  the  purpose  of  hindering 
and  defrauding  the  creditors  of  the  estate  ;  that  m  furtherance  of 
this  design  a  large  amount  of  simulated  and  fraudulent  claims  of 
the  executor  and  executrix  were  presented  against  the  succession, 
to  wit,  $  53,000  and  upwards  in  favor  of  the  former,  and  $76,000 
and  upwards  in  favor  of  the  latter,  which  were  received  and  allowed 
by  the  probate  court  without  any  vouchers  or  legal  evidence  of 
the  genuineness  of  the  debts  against  the  estate  ;  that  these  sim- 
ulated and  fraudulent  claims  were  made  the  foundation  of  an  appli- 
cation to  the  said  probate  court  for  an  order  to  sell  the  two  plan- 
tations, and  slaves  thereon,  under  whom  the  widow  and  one  Archi- 
bald Douglas  became  the  purchasers  at  the  probate  sale  ;  that 
neither  had  paid  any  pait  of  the  purchase-money  to  the  executor  or 
probate  court ;  and  which  was  the  only  title  of  the  complainants 
to  the  -property  in  question,  upon  which  the  defendant  had  caused 
the  executions  to  be  levied. 

In  confirmation  of  the  fraud,  thus  alleged  in  the  probate  sales  in 
the  parish  of  Madison  and  State  of  Louisiana,  the  defendant  further 
charges,  that  the  testator  died  seized  and  possessed,  also,  of  a  large 
plantation  and  slaves  and  personal  property  therein  situate  in  the 
county  of  Claiborne  and  State  of  Mississippi,  inventoried  at  up- 
wards of  $  70,000,  besides  notes  and  accounts  to  the  amount  of 
$  161,000  and  upwards,  that  the  said  plantations  and  slaves  were, 
on  application  of  Stephen  Douglas,  the  executor,  to  the  probate 
court  in  that  State,  and  an  order  for  that  purpose  obtained,  sold,  and 
purchased  in  by  the  widow  and  executrix  for  about  the  sum  of 
$40,000,  and  that  the  personal  estate  of  $161,000  and  upwards, 
of  notes  and  accounts,  were  rot,  and  have  not  been,  accounted  for 
by  the  executor  to  the  court  of  probate. 
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In  short,  according  to  the  answer  of  the  defendant,  the  estate 
and  succession  of  the  deceased  debtor,  inventoried  at  about  the 
sum  of  $300,000,  and  for  aught  that  appears  available  to  that 
amount,  has  been  sold  and  transferred  through  the  instrumentality 
and  agency  of  family  connections,  under  color  of  proceedings  ap- 
parently in  due  form  m  the  probate  court,  into  the  hands  of  the 
widow  and  a  brother  of  the  deceased,  without  adequate  considera- 
tion, if  consideration  at  all,  and  with  the  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  the  estate,  and  particularly  the  de- 
fendant. 

The  complamants  excepted  to  the  answer  filed  by  the  defendant, 
because  the  matters  and  doings  set  forth  therein  could  not,  m  law, 
be  inquired  into  in  the  present  suit,  or  proceedings  bstituted  by  the 
said  complainants,  and  prayed  that  they  might  have  the  benefit  of 
their  injunction,  and  that  it  might  be  made  perpetual. 

And  thereupon  it  was  agreed  that  the  case  might  be  set  down  for 
argument  on  the  matters  of  law  arising  on  the  bill  and  answer  ;  and 
that  if  the  judgment  of  the  court  in  matters  of  law  should  be  for  the 
defendant,  the  complamants  might  jom  issue  on  the  fact,  and  testi- 
mony be  taken  in  the  usual  manner. 

The  court,  after  argument  of  counsel,  decreed  that  the  exception 
of  the  complainants  to  the  defendant's  answer  was  well  taken,  and 
gave  leave  to  answer  over,  which  was  declined  ;  and,  therefore,  the 
court  adjudged  and  decreed  that  the  injunction  theretofore  awarded 
in  the  case  should  be  made  perpetual ;  and  it  was  further  adjudged 
and  decreed  that  complamants  recover  the  costs  of  suit,  without 
prejudice  to  the  right  of  the  defendant  to  any  action  he  might  think 
proper. 

The  decision  of  the  court  below,  and  the  view  which  we  have 
taken  of  the  case  here,  do  not  involve  the  question,  whether  the 
matters  set  forth  in  the  answer  sufficiently  established  the  fact  that  a 
fraud  had  been  committed  by  the  complainants  against  creditors,  in 
the  several  sales  and  transfers  of  the  property  in  question,  through 
the  mstrumentality  of  the  probate  court,  nor,  as  it  respects  the 
effect  of  the  fraud,  if  established,  upon  the  title  derived  under 
these  sales.  If  the  case  depended  upon  the  decision  of  these 
questions,  we  entertain  little  doubt  aa  tq  the  judgment  that  should 
be  given. 

The  ground  of  the  decision  below,  and  of  the  argument  here,  is, 
that  the  complainants  were  not  bound  to  answer  the  allegations  of 
fraud  against  their  title,  m  the  aspect  m  which  the  case  was  pre- 
sented to  the  court ;  that  a  title  derived  imder  a  public  sale,  in  due 
form  of  law,  by  the  probate  judge,  protected  them  in  the  full  and 
peaceable  possession  and  enjoyment  of  the  property  until  the  con- 
veyance was  vacated  and  set  aside  by  a  direct  proceeding  instituted 
for  that  purpose  ;  and  that  this  step,  on  the  part  of  the  judgment 
creditors,  was  essential,  upon  the  established  law  of  the  State  of 
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Louisiana,  before  he  could  subject  the  property  to  the  satisfaction 
of  his  judgment. 

We  have,  accordingly,  looked  into  the  law  of  that  Slate  on  this 
subject,  and  find  the  principle  contended  for  well  settled  and  uni- 
formly applied  by  its  courts  in  cases  like  the  present.  The  judg- 
ment creditor  is  not  permitted  to  treat  a  conveyance  from  the 
defendant  in  the  judgment  made  by  authentic  act,  or  in  pursuance 
of  a  judicial  sale  of  the  succession  by  a  probate  judge,  as  null  and 
void,  and  to  seize  and  sell  the  property  whjch  had  thus  passed  to 
the  vendee.  The  law  requires  that  he  should  bring  an  action  to  set 
the  alienation  aside,  and  succeed  in  the  same,  before  he  can  levy  his 
execution.  And  so  firmly  settled  and  fixed  is  this  principle  in  the 
jurisprudence  of  Louisiana,  as  a  rule  of  property,  and  as  adminis- 
tered in  the  courts  of  that  State,  that  even  if  the  sale  and  conveyance 
by  authentic  act,  or  in  pursuance  of  a  judicial  sale,  are  confessedly 
fraudulent  and  void,  still  no  title  passes  to  a  purchaser  under  tlie 
judgment  and  execution,  not  a  creditor  of  the  vender,  so  as  to 
enable  him  to  attack  tlie  conveyance  and  obtain  possession  of  the 
property.  In  efiect  the  sale,  if  permitted  to  take  place,  is  null  and 
void,  and  passes  no  title.  Henry  v.  Hyde,  6  Martin,  (N.  S.)  633  ; 
Yocum  V.  Bullitt,  6  ibid.  324;  Peet  v.  Morgan,  6  ibid.  137; 
Childres  v.  Allen,  3  Louisiana  Rep.  477  ;  Brunet  v.  Duvergis, 
6  ibid.  124  ;  Samory  v.  Hebrard  et  al.,  17  ibid.  658. 

The  case  of  Yocum  v,  Bullitt  et  al.,  among  many  above  referred 
to,  is  like  the  one  before  us. 

The  court  there  say  :  —  '*  The  record  shows  that  the  slaves  had 
been  conveyed  by  tlie  defendant  in  the  execution  by  a  sale  under 
the  private  signature  recorded  in  the  oflSce  of  the  parish  judge  of 
St.  Landry,  where  the  sale  was  made.  If  the  sale  was  fraudulent 
it  must  be  regularly  set  aside  by  a  suit  instituted  for  that  purpose  ; 
that  it  was  not  less  a  sale  and  binding  upon  third  parties  until  de- 
clared null  in  an  action  which  the  law  gives  (Curia  Phil.  Revocato- 
ria,  n.  2)  ;  that  the  possession  of  the  vendee  was  a  legal  one,  until 
avoided  in  due  course  of  law."  The  court  further  remarked, 
that — "  The  same  point  had  been  determined  at  the  preceding 
term,  in  which  it  tad  been  held  that  a  conveyance  alleged  to  be 
fraudulent  co^ild  not  be  tested  by  the  seizure  of  the  property  or  es- 
tate belonging  to  the  vender,  but  an  action  must  be  brought  to  annul 
the  conveyance." 

The  principle  runs  through  all  the  cases  in  the  books  of  reports 
in  that  State,  and  has  its  foundation  in  the  Civil  Code  (art.  1965, 
1973, 1984),  and  in  the  Code  of  Practice  (§  3,  art.  298,  301,  604, 
607),  and  in  Steins.  Gibbons  &  L-by  (16  Louisiana  Rep.  103). 
And  from  the  course  of  decisian  on  the  subject  it  is  to  be  regarded 
not  merely  as  a  rule  of  practice,  or  mode  of  proceeding  in  tlie  en- 
forcement of  civil  rights,  which  would  not  be  binding  upon  this 
court,  but  as  a  rule  of  property  that  affects  the  title  and  estate  of 
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the  vendee,  and  cannot,  therefore,  he  dispensed  with  without  dis- 
turbing'one  of  the  securities  upon  which  the  rights  of  property 
depend.  It  gives  strength  and  stability  to  its  possession  and  enjoy- 
ment, by  forbidding  the  violation  of  either,  except  upon  legal  pro- 
ceedings properly  instituted  for  the  purpose.  Neither  can  be 
disturbed,  except  by  judgment  of  law.  For  this  purpose  the  ap- 
propriate action  is  given,  providing  for  the  secession  of  all  con- 
tracts, as  weU  as  for  revoking  all  judgments  when  founded  in  fraud 
of  the  rights  of  creditors. 

In  this  court,  a  bill  61ed  in  the  equity  code  is  the  appropriate 
remedy  to  set  aside  the  conveyance.  In  the  present  case  a  cross 
bill  should  have  been  filed,  setting  forth  the  matters  contained  in 
the  answer  of  the  defendant.  The  vendees  would  then  have  had 
an  opportunity  to  answer  the  allegations  of  fraud  charged  m  the  bill, 
and,  if  denied,  the  parties  could  have  gone  to  their  proofs,  and  the 
case  disposed  of  upon  the  merits. 

It  is  said  that  in  some  of  the  western  States  an  answer  like  the 
one  in  (j^uestion  would  be  regarded  by  their  courts  in  the  nature  of  a 
cross  bill,  upon  which  to  found  proceedings  for  the  purpose  of 
setting  aside  the  fraudulent  conveyance.  But  the  practice  in  this 
court  is  otherwise,  and  more  in  conformity  with  the  established 
course  of  proceeding  in  a  court  of  equity. 

We  are  of  opmion,  therefore,  that  the  appellant  mistook  his  rights 
m  attempting  to  raise  the  question  of  fraud  in  the  probate  sales  in 
his  answer  to  the  injunction  biU  ;  and  that  instead  thereof  he  should 
have  filed  a  cross  bill,  and  have  Uius  instituted  a  direct  proceeding 
for  the  purpose  of  setting  aside  the  sales  and  subjecting  the  property 
to  his  judgments  and  executions  ;  and  that  in  this  respect,  and  to 
this  extent,  the  decree  of  the  court  below  was  correct. 

But  on  looking  into  the  decree,  we  are  apprehensive  that  it  has 
been  carried  further  than  the  assertion  of  the  principle  which  we  are 
disposed  to  uphold,  and  which  may  seriously  embarrass  the  appel- 
lant in  the  pursuit  of  a  remedy  that  is  yet  clearly  open  to  him. 

The  injunction  issued,  on  filing  the  bill  of  complainants,  com- 
manded the  appellant  to  desist  from  all  further  proceedings  on  his 
three  judgments,  or  on  llie  executions  issued  against  the  property  ; 
and  the  court,  on  the  coming  in  of  the  answer,  has  decreed  that  the 
same  be  made  perpetual.  And  further,  that  the  complainants  re- 
cover the  costs  of  suit,  without  prejudice  to  the  right  of  tlie  defen- 
dant to  any  action  he  may  think  proper. 

It  is  at  least  a  matter  of  doubt,  and  might  be  of  litigation  here- 
after, whether,  upon  the  broad  and  absolute  terms  of  tlie  decree 
used  in  enjoining  the  proceedings,  the  party  is  not  concluded  from 
further  proceedings  against  the  property  in  question,  founded  upon 
these  judgments  and  executions. 

They  must  constitute  the  foundation  of  his  right  and  title,  upon 
filing  a  cross  bill,  to  any  relief,  that  he  may  hereafter  show  himself 
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entitled  to.  The  saving  clause  may  not  be  regarded  as  necessarily 
leaving  a  proceeding  of  this  description  open  to  him.  A  qliestion 
might  also  be  raised,  whether  the  judgments  are  not  so  effectually 
enjoined,  as  to  prevent  their  enforcement  against  property  of  the 
judgment  debtor  not  in  controversy  in  this  suit.  At  all  events, 
we  think  it  due  to  the  appellant,  and  to  justice,  looking  at  the 
nature  and  character  of  the  transaction  and  proceeding  as  developed 
in  tlie  pleadings,  that  the  case  should  be  cleared  of  all  doubts  and 
dispute  upon  this  point.  We  shall,  therefore,  reverse  the  decree, 
and  remit  the  proceedings  to  the  court  below,  with  direction  that  all 
further  proceedings  on  the  three  judgments  and  executions  be  stayed, 
as  it  respects  the  property  seized  and  in  question,  but  that  the  ap- 
pellant have  liberty  to  file  a  cross  bill,  and  take  such  further  pro- 
ceedings thereon  as  he  may  be  advised. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of -Louisiana,  and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  ordered  and  decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be  and  the  same  is  hereby  reversed, 
with  costs,  and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to  that  court  that  all  fur- 
ther proceedings  on  the  three  judgments  and  executions  be  stayed,  as 
it  respects  the  property  seized  and  in  question  ;  but  that  the  appel- 
lant have  liberty  to  file  a  cross  bill,  and  to  take  such  further  pro- 
ceedings thereon  as  he  may  be  advised  ;  and  that  such  further  pro- 
ceedings be  had  in  this  cause,  m  conformity  to  the  opinion  of  this 
court,  as  to  law  and  justice  shall  appertam. 


Hezekiah  H.  Gear,  Appellaptt,  v.  Thomas  J.  Parish. 

In  this  case,  the  pleadinss  and  proofs  show  that  a  mortgage  executed  by  the  debtor 
to  the  creditor  was  reuly  for  an  unascertained  balance  of  accounts,  which  the  sum 
named  in  the  mortgage  was  supposed  to  be  sufficient  to  cover. 

As  it  did  not  prove  to  be  sufficient,  and  the  creditor  obtained  a  iudgment  against  the 
debtor  for  the  residue,  the  payment  of  the  sum  named  in  the  mortgage  was  no 
reason  for  an  injunction  to  stay  proceedings  upon  the  judgment. 

This  was  an  appeal  from  the  judgment  of  the  Supreme  Court 
of  the  Territory  of  Wisconsin,  sitting  as  a  court  of  chancery. 

Parish  filed  a  bill  in  the  District  Court  of  Iowa  County,  Terri- 
tory of  Wisconsin,  for  the  pui'pose  of  compelling  Gear  to  enter 
satisfaction  of  a  certain  mortgage  executed  by  the  former  to  him,  or 
to  reconvey  the  premises  therein,  charging,  that  it  had  been  fully 
paid  and  satisfied  ;  and  for  the  purpose,  also,  of  a  perpetual  stay  of 
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a  certain  judgment  confessed,  and  entered  up  in  favor  of  Gear 
against  Parish. 

The  mortgage  was  executed  on  the  27th  of  April,  1836,  and  was 
given  to  secure  the  payment  of  $  4,200,  four  months  after  date  ;  and 
the  bill  charged  that  the  whole  amount,  with  interest  thereon,  had 
been  paid  on  the  1st  of  August,  thereafter,  and  a  receipt  taken  for 
the  same  ;  that  Gear  had  refused  to  deliver  up  and  cancel  the  said 
mortgage,  or  reassign  the  premises  unless  the  complainant  would 
pay,  in  addition,  the  amount  of  a  certain  judgment  that  had  been  ob- 
tained against  him,  and  which,  he  charged,  was  given  for  part  and 
parcel  of  the  money  secured  by  the  mortgage,  and  of  course  satis- 
fied with  it. 

The  defendant,  in  his  answer,  set  up  that  previously  to  the  exe- 
cution of  the  mortgage  the  parlies  had  been  engaged  in  extensive 
business  transactions  with  each  other ;  that  he  had,  at  different  times, 
advanced  large  sums  of  mflney  to  and  incurred  many  liabilities  for  the 
complainant ;  and  that  the  mortgage  in  question  was  given  to  secure 
the  payment  of  such  an  amount  as  complainant  would  be  found  in- 
debted in  on  the  final  adjustment  of  their  accounts.  That  no  settle- 
ment had  taken  place  or  balance  been  struck  between  them ;  but  that 
defendant  had  subsequently  ascertained  that  the  sum  of  $  1,562.38 
was  justly  due  him,  over  and  above  the  amount  secured  by  the  ^nort- 
gage.  That  this  demand  was  placed  in  the  hands  of  an  attorney  for 
collection,  whereupon  the  complainant  confessed  the  judgment  in 
question,  with  a  sts^y  of  execution  for  six  months. 

The  defendant  further  answered,  and  admitted  that  the  mortgage 
bad  been  fully  paid  and  satisfied  ;  but  denied  that  he  had  refused  to 
reconvey  the  mortgaged  premises.  On  the  contrary,  he  had  execut- 
ed and  delivered  to  the  complainant  a  release  of  all  his  right  and  title 
to  the  premises,  and  which  had  been  accepted  as  satisfactory. 

The  complainant  put  in  a  replication,  and  the  parties  went  to 
their  proofs. 

There  were  but  two  witnesses  examined,  one  of  them  present  (it 
the  execution  of  the  mortgage,  the  other  at  the  giving  of  die  judg- 
ment. 

Hamilton,  who  was  present  at  the  execution  of  the  mortgage, 
states  that  he  was  at  Galena  in  the  spring  of  1836,  when  the 
parties  were  engaged  in  closing  their  business ;  that  the  amount  on 
book  due  Gear  exceeded  $  3,000,  besides  other  charges  and  ac- 
counts outstanding,  the  amount  of  which  was  not  then  ascertained. 
That  it  was  agreed  a  mortgage  of  $4,200  should  be  given,  which, 
as  was  supposed  by  both  parties,  might  be  sufficient  to  cover  the 
whole  of  the  indebtedness  ;  but  that  a  settlement  was  to  be  made 
thereafter,  and  the  exact  balance  ascertained,  and  to  be  adjusted  ac- 
cordingly, whether  it  should  exceed  or  fall  short  of  the*  sum  speci- 
fied in  the  mortgage.  Neither  party  was  to  be  concluded  as  to  the 
amount ;  that  was  to  depend  upon  the  final  adjustment  of  the  accounts. 

VOL.  V.  15  ' 
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•  Mr.  Tumey,  the  attorney  who  gave  the  judgment  for  Parish, 
slates  that  he  was  consulted  by  him  at  the  time  a  suit  was  threatened 
for  the  recovery  of  this  balance,  claimed  as  due  over  and  above  the 
mortgage  ;  that  at  the  request  of  Parish  he  had  an  interview  with 
the  attorney  of  Gear  on  the  subject,  when  it  w^as  agreed  that,  if 
judgment  was  confessed  for  the  amount  claimed,  the  mortgage 
should  be  given  up  and  cancelled,  and  all  errors  corrected,  if  any, 
on  ascertaining  the  balance  between  the  parties  ;  that  the  judgment 
was  given  with  this  understanding. 

Upon  this  state  of  the  pleadings  and  proofs,  the  District  Court 
decreed  that  the  injunction  which  had  been  previously  issued, 
enjoining  the  defendant,  Gear,  from  collecting  his  judgment  against 
Parish,  should  be  made  perpetual,  and  that  the  complainant  recover 
his  costs  of  suit. 

On  an  appeal  to  the  Supreme  Court  of  the  Territory,  by  the  de- 
fendant, the  decree  was  affirmed,  witn  costs.  The  case  was 
brought  here  on  an  appeal  from  that  decree. 

The  cause  was  argued  by  Mr.  BreesCj  for  the  appellant,  and 
JIfr.  Jl/ay,  for  the  appellee. 

Mr,  Breese  contended  that  the  decree  was  erroneous,  because 
the  answer  of  Gear  denied  all  the  material  allegations  of  the  bill  on 
which  the  injunction  was  allowed,  and  they  were  not  sustained  by 
the  depositions  of  Hamilton  and  Tumey. 

Mr,  May^  for  the  appellee. 

The  principal  questions  presented  for  adjudication  in  this  case 
are  the  following  :  — 

I.  Does  the  bill,  answer,  and  proofs  disclose  a  case  in  which 
equity  can  relieve  ? 

II.  What  is  the  nature  and  extent  of  the  relief  to  be  granted  in 
this  case  ? 

As  to  the  first  proposition,  it  is  submitted  that  this  is  a  case  in 
which  relief  can  alone  be  obtained  in  a  court  of  equity.  It  may  be 
viewed  as  an  application  to  compel  the  specific  performance  of  an 
agreement ,  which  is  exclusively  the  province  of  a  court  of  equity  ; 
for  at  law  '•edress  may  be  had  after  a  wTong  is  done,  but  equity  can 
interpose  a'ld  prevent  the  commission  of  a  wrong.  1  Story's  Eq. 
Jurisp.,  §  i^O.  The  relief  sought  in  this  case  is  the  cancellation 
of  a  deed,  ^nd  equity  alone  can  afibrd  this  relief.  1  Johns.  Ch. 
R.  520. 

But  in  this  case  a  judgment  at  law  is  sought  to  be  rendered  in- 
operative, and  aU  proceedings  thereon  stayed  and  restrained.  It  is 
true  that  a  judgment  at  law  is  conclusive  between  the  parties  thereto 
when  the  merits  have  been  passed  upon,  and  unless  reversed  oper- 
ates as  an  estoppel  ;  but  when,  in  the  procuring  of  such  judgment, 
fraud  or  misrepresentation,  or  any  description  o(  mala  fides  has  been 
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practised,  equity  will  grant  relief.  2  Story's  Eq.  Jurisp.,  §§  885, 
887  ;  1  ibid.  §  192  ;  1  Fonblanque  Eq.,  b.  1,  ch.  1,  §  3,  note  f 
(3d  Am.  ed.  pp.  28, 29).  The  only  way  in  which  a  defendant  can 
reverse  or  annul  a  judgment  at  law  is  by  a  writ  of  error  ;  but  when 
a  judgment  is  obtained  by  confession,  he  is  without  redress  at  law, 
for  confession  takes  away  error. 

But  where  the  plaintiff's  attorney,  in  an  action  at  law,  made  an 
agreement  with  a  defendant  that  if  she  would  confess  judgment  he 
would  levy  an  execution,  and  satisfy  the  judgment  out  of  the  prop- 
erty of  another  defendant,  keeping  her  harmless  ;  and  upon  such 
agreement  a  judgment  was  confessed,  but  the  plaintiffs  neglected 
and  refused  to  comply  with  tlie  agreement,  a  court  of  chancery 
decreed  a  perpetual  injunction  of  the  judgment,  and,  on  appeal,  this 
court  affirmed  the  decree.  Union  Bank  of  Georgetown  v.  Geary, 
5  Peters,  99.  It  is  submitted  that  this  case  is  in  all  respects  in 
point  and  conclusive,  in  this  cause,  so  far  as  the  question  of  juris- 
diction and  power  to  relieve  is  involved.  Equity  will  relieve  against 
a  judgment  obtained  at  law  by  confession.     3  Harris  &  Johns.  668. 

The  remaining  inquiry  in  disposing  of  the  first  question  is  as  to 
the  case  made  out  by  the  complainant.  The  allegations  of  the  bill 
in  relation  to  the  original  transactions  are,  in  most  material  respects, 
admitted  by  the  defendant,  and  are  also  fully  proved  by  the  deposi- 
tion of  Wm.  S.  Hamilton,  who  states  that  the  books  of  account  of 
Gear  were  produced,  showing  Parish's  account,  and  that  the 
amount  of  $4,200  was  considered  bv  all  the  parties  as  amply  suffi- 
cient to  cover  all  contingencies.  I^he  testimony  of  Jolin  Turney 
fully  sustains  the  avennents  of  the  bill  in  relation  to  the  compact 
and  terms  on  which  Parish  confessed  the  judgment.  But  it  may  be 
argued  that  inasmuch  as  the  defendant,  m  bis  answer,  denies  the 
allegations  and  equity  of  tlie  bill  in  relation  to  this  compact  or 
agreement,  it  should  be  sustained  by  stronger  proof  in  order  to 
merit  relief.  It  is  conceded  that,  in  equity,  where  any  matter  is 
averred  by  the  complainant  in  his  bill  which  is  material,  and  the 
same  matter  is  positively  denied  by  the  defendant  in  his  answer, 
then  the  answer  will  prevail,  unless  the  bill  is  sustained  by  two  wit- 
nesses, or  one  witness  and  corroborating  circumstances  ;  but  it  is 
contended  and  insisted,  that  in  this  cause  the  principle  is  in  no  way 
applicable,  and  can  have  no  bearing  whatever.  Equally  as  clear  as 
the  foregoing  principle  of  chancery  practice  is  another,  that  if  a 
defendant,  by  his  answer,  introduces  new  matter,  not  responsive  to 
the  allegations  of  the  bill,  such  new  matter  must  be  proved  by  other 
means  (12  Peters,  190),  or  it  cannot  avail,  and  it  may  prejudice  him 
by  evincing  a  desire,  on  his  part,  to  evade  and  lead  off  to  matters 
foreign  to  the  points  in  issue,  or  if  a  defendant's  answer  contains 
contradictory,  unreasonable,  or  irreconcilable  statements,  or  makes 
averments  which  are  disproved  by  written  instruments  on  the  same 
point,  or  if  it  positively  deny  charges  of  which  in  the  very  nature  of 
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the  thing  the  defendant  could  have  no  personal  knowledge,  then  the 
testimony  of  one  disinterested  witness,  widi  corroborating  circum- 
stances, \yill  prevail,  and  in  some  instances  tlie  court  will  treat  the 
answer  as  a  nullity,  disproving  itself,  and  the  bill  will  prevail  widi 
one  witness.  9  Cranch,  160  ;  2  Johns.  Ch.  R.  92  ;  5  Peters, 
111  ;  4  Monroe,  174  ;  1  Munford,  373.  In  this  case.  Gear,  in 
his  answer,  positively  denies  that  Paiish  was  induced  to  confess 
the  judgment  by  the  promise  and  undertaking  of  Mr.  Hoge.  Now 
it  requires  no  argument  to  demonstrate  that  this  was  a  matter  of 
which  Gear  could  have  no  knowledge  whatever.  He  was  not 
present,  and  even  if  he  had  been  informed,  still  he  is  unwaiTanted 
in  stating  positively,  as  of  his  own  knowledge,  what  were  or  were 
not  Parish's  motives.  Moreover,  he  avers  directly  tliat  the  mort- 
gage or  deed  was  never  acknowledged  or  recorded,  and  yet  the  in- 
stmment  itself,  which  was  then  in  his  possession,  directly  contradicts 
his  averment,  although  it  may  be  of  but  little  importance  whether 
this  instrument  were  acknowledged  and  recorded  or  not,  still  a 
defendant,  who  has  the  means  of  correct  knowledge  within  his  ex- 
clusive control,  is  bound  and  expected  to  answer  truly  in  all  diings, 
and  if  he  make  statements  in  his  answer,  and  at  the  same  time 
presents  that  which  absolutely  disproves  those  statements,  he . 
thereby  throws  suspicion  on  his  answer,  and  affects  and  taints  its 
credibility. 

If,  then,  the  statements  of  the  answer  in  regard  to  the  agreement 
between  Hoge  and  Parish  are  unreasonable  and  can  have  no  effect, 
we  then  have  the  averments  of  the  bill  (which  is  sw'orn  to)  sustamed 
by  testimony  of  Turney,  and  the  admissions  of  Hoge  as  proved 
by  Turney.  And  strong  corroborating  circumstances  are  obser\'a- 
ble  in  the  supineness  of  Gear  in  this  matter.  Hoge  was  his  attor- 
ney, admitted  to  be  such  in  the  answer,  and  resided  in  the  same 
place  with  him,  and  if  the  agreement  really  was  not  such  as  stated 
fay  Parish,  was  it  not  very  easy  for  him  (Gear)  to  obtain  Hoge's 
deposition  disproving  the  bill  ?  Yet  he  spealcs  positively,  as  of 
his  own  knowledge,  of  transactions  and  motiv^es  of  which  he  could 
know  notliing,  except  from  mformation,  and  neglects  to  use  the 
proof  (if  any  such  existed)  of  these  things,  which  any  reasonable 
man  would  have  certainly  resorted  to.  In  this  relation,  the  case 
from  5  Peters,  111,  is  very  much  in  point ;  in  that  case,  as  in  this, 
the  agreement  was  with  the  attorney,  and  the  defendants  in  that  case 
denied  tlie  agreement  with  their  attorney,  of  which  they  could  have 
no  positive  knowledge ;  in  this  case  the  defendant  has  pursued  the 
same  course.  The  agreement  between  Parish  and  Hoge,  the  ap- 
pellant's attorney,  must  be  considered  as  proved.  True,  it  is  de- 
nied by  Gear  in  his  answer,  but,  as  has  already  been  shown,  he 
knew  nothing  about  it,  and  his  denial  amounts  to  nothing.  It  was 
expressly  and  exclusively  the  consideration  in  confessing  the  judg- 
ment, and  it  was  a  valuable  consideration  to  Parish,  as  he  alleges  in 
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his  bill,  and  appears  by  the  testimony  of  Turney.  It  would  have 
enabled  him  to  free  the  title  of  the  lands  he  had  sold,  and  convey 
them,  and,  it  may  be  argued,  receive  a  pecuniary  advantage  by  it ; 
for  this  consideration  Parish  relinquished  all  defence  in  the  suit  at 
law.  He  states  that  he  owed  Gear  nothing,  that  he  had  a  good 
defence. 

In  the  language  of  this  court,  in  5  Peters,  114,  — ''  It  is  unnec- 
essary to  examine  whether  this  defence  would  have  been  available 
or  not ;  the  vaUdity  of  the  contract  did  not  depend  upon  that  ques- 
tion. It  is  enough  that  the  bank  considered  it  a  doubtful  question, 
and  that  they  supposed  diey  were  gaining  some  benefit  by  foreclos- 
ing all  inquiries  on  the  subject  ;  and  the  complainant,  by  precluding 
herself  from  setting  up  the  defence,  waived  what  she  supposed 
might  have  been  of  material  benefit  to  her." 

Gear  did  not  fulfil  this  agreement,  made  by  his  attorney,  Hoge  ; 
he  states,  as  the  reason  for  his  failure,  that  he  could  not  find  the 
mortgage.  But  it  is  afterwards  produced,  and  it  must  be  presumed 
to  have  come  from  his  custody.  The  promise  and  inducement  to 
the  confessing  the  judgment  was  not  kept  by  Gear,  or  realized 
by  Parish.  Was  not  this  transaction,  then,  an  imposition  or  fraud 
upon  Parish  f  If  so,  all  proceedings  on  the  judgment  ought  to 
have  been  restrained.  Did  not  Gear  make,  by  his  attorney,  an  im- 
proper and  unfair  use  of  his  possession  of  the  mortgage,  which  had 
been  fully  discharged  by  Parish,  as  appears  by  the  receipt,  and  the 
terms  of  the  mortgage  itself  to  induce  Parish  to  confess  the  judg- 
ment.    1  Schoale  &  Lefroy,  205. 

It  is  plain  that  Gear  intended  to  hold  the  mortgage  until  the  pre- 
tended balance  was  paid.  That,  as  he  recollected  it,  ''said  deed 
was  given  to  secure  this  defendant  the  payment  of  the  sum  of  $  4,200, 
and  such  other  sum  as  the  complainant  might  be  indebted  to  this 
defendant." 

Again,  there  is  no  proper  jurat  to  the  answer  in  this  case,  —  the 
answer  appears  to  have  been  ''  sworn  to  and  subscribed  "  before  a 
proper  officer  ;  but  it  is  submitted  that  this  cannot,  by  correct  chan- 
cery practice,  be  taken  as  a  sufficient  jurat  (I  Harrison's  Chan. 
Prac.  218  ;  1  Turner  and  Venable's  Chan.  Prac.  544)  ;  there  is 
not  that  certainty  as  to  what  the  deponent  swears  to,  whether  of  his 
knowledge  or  of  his  belief  (9  Cranch,  160)  ;  so  that  an  indictment 
for  perjury  might  be  sustained  if  tlie  deponent  swore  falsely.  If 
this  position  be  correct,  then  the  answer  in  this  case  is,  as  in  the 
case  in  5  Peters,  99,  merely  tantamount  to  the  general  issue  at  law, 
and  the  material  averments  of  tlie  bill,  so  far  as  they  are  denied 
by  the  answer,  are  fully  proved  by  Hamilton  and  Turney,  and  sus- 
tained by  every  reasonable  deduction  from  the  circumstances. 

But  in  relation  to  the  second  question  presented  by  this  cause, 
which  is  as  to  the  nature  and  extent  of  the  relief  to  be  extended, 
it  is  submitted  that  the  main  relief  sought  by  the  complainant  is  the 
15* 
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cancellation  of  a  deed.  The  bill,  however,  prays  for  a  discovery 
and  general  relief,  and  the  weight  and  current  of  authority  is,  that 
when  equity  obtains  cognizance  for  the  purpose  of  discovery  and 
injunction  it  will  retain  the  cause  in  order  to  do  ample  justice  in 
cases  such  as  this,  where  a  matter  of  account  is  involved.  1  Story's 
Eq.  Jurisp.,§  64  ;  2  Johns.  Cases,  431  ;  3  Conn.  141  ;  10  Johns. 
595  ;  17  Johns  388  ;  12  Peters,  186. 

It  was  no  sufficient  reason  for  dissolving  the  injunction,  that 
Gear  aflerw^ard  offered  to  give  up,  release,  or  cancel  the  mortgage  ; 
the  fraud  or  imposition  had  been  then  completed.  His  faith  had 
been  violated.  The  injury  to  Parish  was  then  inflicted.  His  dam- 
age may  have  been  suffered.  He  had  been  compelled,  by  Gear's 
own  conduct,  to  bring  him  into  a  court  of  equity.  Being  there, 
Gear  was  in  no  wise  injured,  he  had  the  fullest  and  fairest  right  and 
opportunity  to  claim  his  demand,  and  if  iust  have  it  allowed. 

The  relief  given  in  this  case  should  therefore  go  farther  than  the 
cancellation  and  pass  upon  and  decide  the  unsettled  account  between 
the  parties.  If.  there  was,  as  Gear  understood  and  recollected,  an 
unsatisfied  balance  charged  on  the  mortgage,  that  very  quesuon  was 
presented  for  the  consideration  of  the  cotut ;  as  the  bill  prays  to 
have  "  the  mortgage  indenture  cancelled,  on  paying  the  balance  of 
the  mortgage  money,  if  any,"  &c.  The  account  between  the  par- 
ties was  then  fairly  presented  to  the  court. 

The  appellant  had  ample  time  and  opportunity  to  sustain  his  ac- 
count, if  any  he  had,  to  show  that  the  balance  claimed  was  omitted 
by  mistake  or  otherwise  in  llie  settlement  of  their  accounts  in  1836, 
when  the  mortgage  was  given  to  secure  the  full  sum  claimed,  and 
more  ;  but  Gear  did  not  offer  any  evidence  to  prove  tlie  balance  of 
his  account. 

Besides,  the  account  on  which  the  judgment  w^as  confessed  was 
very  properly,  under  the  circumstances,  to  be  reviewed  ;  it  was, 
according  to  the  testimony  of  Turney,  a  judgment  upon  terms, 
that  is,  ''  any  errors  in  the  account  sued  on  would  be  corrected  by 
Gear." 

The  defendant  made  the  indebtedness  of  Parish,  upon  which  the 
judgment  was  obtained,  a  substantive  allegation  in  his  answer  ;  the 
onus  probandi  was  with  him  to  prove  these  allegations,  and  undoubt- 
edly if  he  had  proved  his  claim  the  chancellor  would  have  decreed 
payment  in  accordance  with  equity  and  justice.  But  w  hen  he  neg- 
lected to  do  so,  having  aniple  time  and  opportunity,  and  being  pre- 
sumed to  know  his  legal  rights,  and  allowed  the  cause  to  be  heard 
by  the  court  witliout  the  shadow  of  any  such  proof,  the  fair  and 
just  inference  is  that  he  could  not  prove  any  further  indebtedness 
against  Parish,  especially  when  Hamilton's  testimony  shows  that 
the  books  of  account  of  Gear  were  produced  on  the  original  settle- 
ment, and  they  then  presented  no  such  indebtedness  ;  but,  on  the 
contrary,  all  parties  appeared  satisfied  that  $  4,200  w^ould  cover  the 
whole  claim. 
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Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

We  are  unable  to  discover  any  foundation  for  the  decree  of  the 
court  below.  The  pleadings  and  proofs  narrowed  the  question 
down  to  the  simple  inquiry  as  to  the  force  and  effect  of  the  judg- 
ment between  the  parties,  which  had  been  rendered  upon  confes- 
sion. The  answer  appears  to  have  removed  all  further  complaint 
about  the  refusal  of  dear  to  cancel  the  mortgage  and  disencumber 
the  premises,  as  the  subject  is  not  carried  into,  nor  made  a  part  of, 
the  decree.  That  is  confined  to  the  order  enjoining  the  defendant, 
his  agents  and  attorneys,  perpetually  from  collecUng  the  judgment. 

The  sole  question,  therefore,  is,  whether  or  not,  upon  the  plead- 
ings and  proofs,  the  appellant  is  justly  entitled  to  enforce  the  pay- 
ment of  this  money. 

The  bill  of  complaint  admits,  and  the  answer  reiterates  the 
admission,  that  the  mortgage  was  executed  to  secure  the  payment 
of  an  unadjusted  balance  of  accounts  arising  out  of  extended  business 
transactions.  The  exact  sum  being,  at  the  time,  unascertained,  an 
amount  was  agreed  upon,  and  carried  into  the  mortgage,  supposed 
to  be  large  enough  to  cover  any  balance  that  might  be  found  due. 

Neither  party  was  to  be  concluded  by  the  mortgage,  or  the 
amount  agreed  upon.  The  actual  indebtedness  was  to  depend  upon 
a  future  settlement  of  the  accounts. 

The  proofs  confirm  this  view,  and  further  establish,  that  the 
judgment  was  confessed  voluntarily  and  advisedly,  for  a  balance 
ascertained,  and  claimed  by  Gear  to  be  due  over  and  above  the 
mortgage  ;  and  that  the  only  reservation  made,  at  the  time,  was  the 
privilege  of  correcting  errors  in  the  adjustment  of  the  accounts,  if 
any  should  be  made  to  appear  thereafter. 

The  judgment  was  not  given,  as  in  the  case  of  the  mortgage,  for 
an  unascertained  balance;  and  therefore  a  security,  simply,  for 
whatever  sum  the  plaintiff  might  thereafter  show  to  remain  due  and 
unpaid.  A  specific  sum  was  claimed,  as  the  true  balance  of  the 
accounts,  and  a  suit  threatened.  The  judgment  was  confessed  for 
this  sum,  subject  to  the  right  of  Parish  to  reduce  the  amount.  Fail- 
ing or  omitting  to  do  this,  the  whole  amount  was  collectable.  The 
burden  lay  upon  him  to  show  the  errors,  if  any  ;  that  he  assumed, 
according  to  the  very  terms  upon  which  he  consented  to  confess  the 
judgment ;  and  as  no  errors  were  shown,  or  are  even  pretended,  in 
the  case  before  us,  it  is  clear  the  plaintiff  is  entitled  to  the  whole 
amount  of  his  judgment  and  to  execution  for  the  same  ;  and  that  the 
court  below  erred  in  entertabing  the  bill  and  awarding  the  injunction. 

We  shall,  therefore,  reverse  the  decree  of  the  court  below,  with 
costs,  and  remit  the  proceedings,  with  direction  to  dissolve  the  m- 
junction,  and  dismiss  the  bill  with  costs  of  suit. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
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from  the  Supreme  Court  for  the  Territory  of  WiscoDsin,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  now  here  or- 
dered and  decreed  by  this  court,  that  the  decree  of  the  said  Supreme 
Court  in  this  cause  be  and  the  same  is  hereby  reversed,  with  costs, 
and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the  said 
Supreme  Court,  with  directions  to  that  court  to  dissolve  the  in- 
junction in  this  case,  and  to  dismbs  the  bill  of  the  complainant  with 
costs  of  suit. 


In  the  Matter  of  Nicholas  Lucibn  Metzger. 

The  treaty  with  France,  mode  in  1843,  provides  for  the  mutual  surrender  of  fugi- 
tives from  justice,  in  certain  cases. 

Where  a  district  judce,  at  his  chambers,  decided  that  there  was  sufficient  cause 
for  the  surrender  of  a  person  claimed  b^  the  French  government,  and  committed 
him  to  custody  to  await  the  order  of  the  President  of  the  United  States,  this 
court  has  no  jurisdiction  to  issue  a  habeas  corpus  for  the  purpose  of  reviewing 
that  decision. 

Mr,  Coxe  moved  for  a  habeas  corpus^  according  to  the  following 
petition,  which  he  read,  and  also  the  decision  of  the  judge  below. 

"To  the  Honorable,  the  Justices  of  the  Supreme  Court  of  the 
United  States :  — 

"  The  petition  of  Nicholas  Lucien  Metzger  respectfully  shew- 
eth,  —  That  he  is  restrained  from  his  liberty,  and  is  now  a  prisoner 
in  jail,  and  under  the  custody  of  the  marshal  of  the  Southern  Dis- 
trict for  the  State  of  New  York,  and  that  he  has  been  committed 
to  such  jail  and  custody,  and  is  now  confined  and  detained  therein, 
under  and  by  virtue  of  a  warrant  and  order  of  the  Hon.  Samuel 
R.  Betts,  district  judge  for  the  Southern  District  of  New  York, 
as  an  alleged  fugitive  from  justice,  pursuant  to  the  provisions  of 
the  convention  signed  between  the  United  Slates  and  the  French 
government,  on  the  9th  of  November,  1843. 

"  That  annexed  hereto  js  a  copy  of  the  order,  under  and  by  vir- 
tue of  which  your  petitioner  has  been  apprehended  and  committed, 
and  is  now  detained  in  custody. 

''  Wherefore,  your  petitioner  prays,  that  a  vfvxi  oi  habeas  corpus 
may  issue  from  diis  honorable  court,  to  be  directed  to  the  mar- 
shal of  the  Southern  District  of  the  State  of  New  York,  or  to  such 
other  persons  as  may  hold  "or  detain  your  petitioner  under  and 
by  virtue  of  said  order,  commanding  him  or  them  to  have  the 
body  of  your  petitioner  before  this  honorable  court,  at  such  time 
as  in  said  writ  may  be  specified,  for  the  purpose  of  inquiring  into 
the  cause  of  commitment  of  your  petitioner,  and  to  do  and  abide 
such  order  as  this  honorable  court  may  make  in  the  premises. 

"  And  your  petidoner  will  ever  pray,  &c. 

Metzger. 
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"  Sworn  to  before  me,  this  20th  day  of  January,  1847. 

George  W.  Morton, 
United  States  Commissioner  for  the  Southern 
District  of  Mw  ¥ork.^' 

^'  In  the  Matter  of  Nicholas  Lucien  Metzger  :  — 

"  This  case  having  been  heard  before  me,  on  requisition  through 
the  diplomatic  agents  of  the  French  government  that  the  said 
Metzger  be  apprehended  and  committed  for  the  purpose  of  being 
delivered  up  as  a  fugitive  from  justice,  pursuant  to  the  provisions  of 
the  convention  signed  between  the  United  States  and  the  French 
government  on  the  9th  of  November,  1843  : 

"  And  exceptions  having  been  taken  by  the  counsel  of  the  said 
Metzger,  in  his  behalf,  to  the  competency  of  a  judge  of  the 
United  States  to  take  cognizance  of  the  subiect-matter,  and  to  the 
sufficiency  of  the  evidence  to  justify  any  judicial  action  under  the 
treaty  : 

"  And  these  exceptional  objections  being  fully  argued  before  me 
by  Messrs.  Blunt  and  Hoffman,  of  counsel  for  Metzger,  and  by 
Messrs.  Tillon  and  Cutting  in  support  of  the  requisition,  and  by 
Mr.  Butler,  United  States  Attorney,  on  the  part  of  the  United 
States  (in  respect  to  the  jurisdiction  of  the  judge,  and  the  period 
the  treaty  went  into  operation)  : 

"  I  find  and  adjudge,  that  a  judge  of  the  United  States  has  com- 
petent authority,  under  the  laws  of  the  United  States  now  in  force, 
to  take  cognizance  of  this  case,  and  to  order  the  apprehension  and 
commitment  of  the  accused,  pursuant  to  the  provisions  of  the  said 
treaty* 

''1  further  adjudge,  that  the  said  treaty  took  effect  and  went  into 
operation  on  and  firom  the  day  of  the  signature  thereof. 

"  I  further  adjudge,  that  the  laws  of  France  are  to  determine  the 
constituents  of  the  crime  of  forgery,  or  *  dufaux^^  of  which  Metz- 
ger is  accused,  and  that  the  facts  in  evidence  adequately  prove  the 
commission  of  that  crime  by  him  in  France,  since  the  date  of  the 
treaty. 

"  I  further  find  and  adjudge,  that  Metzger  is,  within  the  meaning 
and  description  of  the  treaty,  a  person  accused j  *  individu  accusiy*  of 
the  crime  of  forgery,  or  *  Sti/aiix,'  named  in  the  treaty,  and  there- 
fore subject  to  apprehension  and  commitment  under  our  laws,  pur- 
suant to  the  provisions  of  the  treaty. 

'*  And  I  find  and  adjudge,  that  die  evidence  produced  against  the 
said  Metzger  is  sufficient  in  law  to  justify  his  apprehension  and 
commitment  on  the  charge  of  forgery,  had  the  crime  been  com- 
mitted within  the  United  States. 

"  Wherefore  I  order,  that  the  said  Nicholas  Lucien  Metzger  be 
apprehended  and  committed,  pursuant  to  the  provisions  of  the  said 
treaty,  to  abide  the  order  of  the  President  of  the  United  States  in 
the  premises. 
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''  Given  under  my  hand  and  seal  at  the  city  of  New  York, 
this  nineteenth  day  of  January,  one  thousand  eight  hundred 
[l.  s.]  and  forty-seven. 

(Signed,)  Samuel  R.  Betts, 

Judge  of  the  United  States  for  the  South- 
em  District  of  JSTew  York.^^ 

The  case  was  argued  by  Mr.  Coxe,  on  behalf  of  the  petitioner, 
and  by  the  Attorney-General  {Mr,  Clifford)  and  Mr.  JontSj  in 
opposition  to  the  motion. 

Mr.  Coxey  for  the  motion. 

In  conveying  the  intimation  that  the  court  would  hear  an  argu- 
ment on  behalf  of  the  petitioner,  no  suggestion  was  thrown  out  as  to 
the  points  to  which  counsel  were  desired  to  address  themselves  un- 
der these  circumstances.  What  fell  from  the  bench  conveyed  mere- 
ly the  idea  that  doubts  were  entertained  by  the  court,  but  it  conveyed 
no  intelligence  as  to  the  character  of  these  doubts,  to  what  part  of 
the  case  they  extended,  or  whether  thejr  embraced  the  substantial 
merits  of  the  petitioner's  case,  or  were  limited  to  the  form  and  lan- 
guage in  which  the  application  was  presented. 

Had  the  posture  of  the  case  permitted  the  court  to  adopt  a  prac- 
tice which  has  on  many  occasions  heretofore  prevailed  when  smiilar 
applications  have  been  made,  and  grant  a  rule  upon  the  United 
States,  or  those  who  represent  the  French  government,  to  show 
cause  why  the  prayer  of  the  petitioner  should  not  be  granted,  it 
would  have  relieved  his  counsel  from  much  embarrassment.  The 
grounds  upon  which  the  application  was  to  be  resisted  woidd  have 
been  distinctly  annoimced,  and  full  opportunity  would  have  been 
afforded  to  meet,  and,  if  practicable,  to  answer  them.  In  the  sit- 
uation, however,  in  which  the  case  then  stood,  ignorant  whether  ei- 
ther government  felt  any  such  interest  in  the  proceeding  as  wotdd 
induce  it  to  intervene  by  a  direct  opposition  to  the  motion  which 
was  submitted,  it  wotdd  scarcely  have  been  proper  for  me  to  have 
suggested,  or  for  the  court  to  have  sanctioned,  the  adoption  of  such 
a  course. 

At  the  same  time,  the  appearance  of  counsel  to  resist  the  appli- 
cation only  augments  the  difficulties  of  the  position  I  occupy. 
Whatever  may  have  been  the  origin  of  the  doubts  entertained  on 
the  bench,  it  by  no  means  follows  that  the  learning  and  abilities  of 
counsel  may  not  multiply  and  increase  the  number,  as  well  as 
weight,  of  these  objections.  Placed,  thei-efore,  in  this  predicament 
by  the  very  nature  of  the  case,  it  imposes  upon  me  the  necessity  of 
pursuing  a  course  between  two  opposing  difficulties,  —  of  neither 
undertaking  to  anticipate,  and  attempting  to  answer  by  anticipation, 
the  views  and  arguments  of  my  learned  friends,  or  of  failing  to  ex- 
hibit a  prima  facie  case  at  leasA  calling  for  the  interposition  of  this 
court. 
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Reserving,  therefore,  the  privilege  of  answering  the  objections 
which  may  be  urged  against  my  application,  I  proceed  briefly  to 
state  the  grounds  upon  which  rehance  is  placed  to  sustain  it. 

The  petition,  then,  alleges,  that  the  party  on  whose  behalf  and 
in  whose  name  it  b  presented  is  now  in  actual  confinement  in  jail, 
in  the  custody  of  the  marshal  of  the  Southern  District  of  New 
York,  by  whom  he  is  thus  held  and  restrained  by  virtue  of  an  or- 
der or  warrant  of  commitment,  issued  and  signed  by  the  Hon. 
Samuel  R.  Betts,  district  judge  of  the  Southern  District  of  New 
York.  It  appears  that  this  warrant  of  conmiitment  is  a  process 
utterly  unknown  to  the  common  law  or  statute  law  of  the  United 
States.  It  is  not  for  the  purpose  of  bringing  the  accused  to  trial 
before  any  court  of  the  Union,  for  any  offence  conunitted  against 
the  laws  of  the  United  States,  or  triable  before  any  of  its  courts  ; 
it  is  not  for  the  purpose  of  enforcing  any  responsibility  in  the  shape 
of  a  debt  due  to  any  creditor,  for  the  violation  or  breach  of  any  con- 
tract, or  to  answer  to  any  allegation  of  a  tort  of  which  those  courts 
have  cognizance ;  nor  is  it  in  die  nature  of  an  execution  to  compel 
the  prisoner  to  respond  to  any  process  in  the  nature  of  an  execution 
upon  any  judgment  rendered  against  him  by  any  court  of  the  United 
States,  or  in  the  nature  of  an  attachment  for  any  contempt  com- 
mitted against  such  tribunal. 

All  this  is  fully  set  forth  in  the  petition,  and  in  the  order  of  com- 
mitment annexed  to  it.  The  object,  therefore,  of  the  writ  now 
sued  for  is,  to  enable  this  court  to  pronounce  its  judgment  upon  the 
lawfulness  of  such  an  imprbonment,  and  upon  the  authority  under 
which  it  has  been  made. 

The  simple  fact  that  such  imprisonment  exists  under  color  and 
pretence  oi  right  presents  a  primd  facie  case  warranting  the  appli- 
cation now  made,  and  the  language  of  the  constitution  and  statutes 
of  the  United  States,  taken  in  connection  with  the  reiterated  judg- 
ments of  this  court  asserting  its  power,  and  actually  exercising  the 
{'urisdiction  and  authority  now  invoked,  would  seem  clearly  to  estab- 
bh  primd  facie  a  right  in  the  petitioner  to  have  the  benefit  of  this 
high  prerogative  writ.  If  there  is  any  ground  of  objection,  growing 
out  of  the  circumstances  of  the  case,  which  destroys  this  primd  fa- 
cie presumpdon  as  to  the  facts,  they  are  to  be  found  in  the  peculiar 
characteristics  of  those  circumstances  which  attend  the  arrest  of 
the  petitioner  ;  if  any  to  meet  the  legal  authorities  upon  which  we 
rely,  they  must  in  consequence  of  these  circumstances  be  held  in- 
appUcable  to  the  case  under  consideration. 

The  points  which  are  thus  presented  for  the  adjudication  of  thb 
court  are, — 

1.  Whether  the  facts  as  presented  exhibit  a  proper  case  for  the 
awarding  of  a  writ  of  habeas  corpus. 

2.  Whether,  if  such  be  the  case,  this  court  has  authority  and 
jurisdiction  over  it. 
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1.  As  to  the  facts.  It  is  understood  that  an  application  was 
made  to  the  executive,  by  the  minister  representbg  the  French 
government,  for  the  apprehension  and  delivery  of  dhe  petitioner. 
This  application  was  declined,  on  the  ground  that  no  such  power 
resided  in  that  branch  of  the  government,  and  the  French  govern- 
ment was  referred  to  the  judicial  department.  In  declining  itself  to 
act  without  farther  legislative  authority,  I  conceive  the  executive 
rightly  judged.  In  the  opinion  that  the  judiciary  possessed  the 
power,  I  thhik  it  erred..  This,  however,  was  clearly  an  obiter 
expression  of  opinion,  and  not  decisive  on  this  question.  The 
former  part  of  the  opinion  is  opposed  by  very  eminent  authority. 

Be  this  as  it  may,  the  executive  refused  to  comply  with  the  requi- 
sition, and  there  has  been  no  warrant  of  arrest  or  order  of  conwnit- 
ment  emanating  from  that  quarter. 

An  arrest  was  then  made  by  a  local  magistrate  of  New  York, 
who  decided  that  he  had  authority  over  the  case.  The  petitioner 
was  then  liberated  by  a  circuit  judge  of  that  State,  who  decided 
that  the  State  judiciary  had  no  jurisdiction,  and  on  this  ground  dis- 
charged the  party  on  habeas  corpus. 

The  diplomatic  representative  of  the  French  government  then 
addressed  Judge  Betls,  the  district  judge  of  the  United  States, 
who,  after  full  hearing,  decided  that  the  federal  judiciary  had  juris- 
diction over  the  party  and  the  case,  and  awarded  the  order  of 
commitment. 

The  entire  judgment  of  the  district  judge  rests  upon  the  ground 
that  he  is  exercising  judicial  power,  and  determining  a  question  of 
judicial  jurisdiction. 

K  he  be  right  on  this  point,  this  court  will  probably  refuse  the 
habeas  corpus,  because,  concurring  in  the  opinion,  they  would  feel 
themselves  compelled  to  remand  the  prisoner,  his  imprisonment 
being  for  lawful  cause  and  by  competent  authority.  K  wrong,  the 
writ  ought  to  issue,  because  the  arrest  was  unlawful. 

I  am  aware  that  this  court  has  held,  that,  in  awarding  this  writ,  it 
does  so  in  the  exercise  of  appellate  and  not  original  jurisdiction, 
and  that  a  doubt  has  been  expressed  whether,  this  being  a  pro- 
ceeding before  the  district  judge  at  chambers,  this  court  can 
exercise  any  revisory  power  over  it.  This  question  will  be  presented 
more  fully  hereafter.  In  the  mean  time  1  would  suggest,  that  to 
act  upon  this  distinction  would  seem  to  involve  this  extraordinary 
conclusion,  that  if  the  district  judge,  acting  in  open  court  upon  a 
case  regularly  before  him,  should  commit  a  party  to  prison,  this 
court  would  possess  the  jurisdiction  to  award  the  writ  ;  but  inas- 
much as  the  commitment  was  in  the  exercise  of  an  undoubted 
power,  the  judgment  of  the  District  Court,  not  being  revisable  here, 
would  be  final,  and  the  court,  seeing  that  it  must  necessarily  remand 
upon  the  hearing,  would  decline  to  issue  the  writ ;  whereas,  if  it  ap- 
peared that  tlie  judge  exercised  an  authority  not  granted  by  law, 
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and  assumed  a  jurisdiction  not  belonging  to  him,  then,  as  he  did  not 
act  in  open  court,  his  proceedings,  however  erroneous  and  unau- 
thorized, cannot  be  drawn  m  question  here  through  the  instrumen- 
tality of  this  writ. 

Such  has  not  been  the -interpretation  heretofore  given  by  this 
court  to  its  own  grant  of  power.  With  this  general  remark  this 
point  will  be  postponed  for  the  present,  until  we  reach  it  in  the 
regular  progress  of  the  argument. 

Let  us  now  examine  whether  the  district  Judge,  either  as  pre- 
siding in  the  District  Court  or  at  chambers,  had  any  authority  to 
hear  this  application,  to  exercise  any  jurisdiction  over  the  case,  and 
to  make  the  order  for  commitment.  I  apprehend  this  question 
must  be  answered  in  the  negative. 

The  courts  of  the  United  States,  and  the  judges  of  those  courts, 
can  exercise  no  powers  of  a  judicial  character,  and  can  possess  no 
jurisdiction,  except  that  which  is  conferred  upon  them  under  the 
authority  of  the  constitution  by  act  of  Congress. 

The  Supreme  Court  is  the  only  court  named  in  the  constitution, 
and  even  this  high  tribunal  has  no  existence  simply  by  the  force  and 
operation  of  the  constitution  itself.  Until  Congress  brought  it  into 
existence,  and  ^ave  it  organization,  it  existed  rather  in  posse  than  in 
esse.  But  the  mferior  courts,  the  Circuit  and  District  Courts,  exist 
only  under  the  authority  of  legblation.  Congress  alone  created 
them,  meted  out  to  each  the  powers  which  it  enjoys,  pre- 
scribed the  orbit  withm  which  it  should  move,  and  prescribed  every 
limit  by  which  its  jurisdiction  was  to  be  ascertained.  I  am  entitled 
to  put  the  question  which  I  now  address  to  this  court,  and  to  my 
learned  friends,  Where  is  to  be  found  any  grant  of  jurisdiction  to  a 
District  Court,  far  more  to  a  district  judge,  to  exercise  the  power 
assumed  in  the  present  case  ?  Upon  what  act  of  Congress  can  the 
finger  be  laid  which  confers  it  ?     None  such  exists. 

The  only  ground  upon  which  this  claim  was  rested  before  and 
by  the  district  judge  is  that  of  the  treaty  stipulations  with  France, 
and  the  means  by  which  he  acquired  jurisdiction  on  application 
addressed  to  him  by  the  diplomatic  agent  of  the  French  government. 
With  great  deference,  I  cannot  but  thmk  the  mode  as  irregular  as 
the  authority  unfounded. 

Under  our  institutions,  there  exists  but  one  legitimate  channel  of 
communication  between  this  and  any  foreign  nation  ;  that  organ  is 
the  executive.  It  is  unprecedented  in  our  judicial  and  legislative 
annals,  for  the  diplomatic  representative  of  a  foreign  government  to 
address  himself  immediately  to  the  judicial  or  legislative  departments. 
Such  a  course  is  equally  unknown  to  the  history  of  England. 

Nor  in  my  judgment  is  it  less  extraordinary  in  an  American  judge 
to  regard  such  an  application  to  him  as  in  the  nature  of  the  original 
writ  out  of  chancery,  to  call  into  action  the  latent  powers  of  the  ju- 
diciary.    A  record  which  should  begin  by  setting  forth  such  a  paper 
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would  be  a  judicial  if  not  a  political  curiosity,  and  it  is  hoped  it  may 
be  brought  before  the  eyes  of  this  court  by  a  writ  of  certiorari  to 
accompany  the  habeas  corpus. 

But  no  such  jurisdiction  exists  to  be  evoked  and  called  into  ex- 
ercise by  this  or  any  other  process.  It  has  been  observed,  that  no 
such  authority  is  conferred  by  any  statute.  With  submission  I  may 
say,  that  to  me  it  seems  preposterous  to  assert  that  it  may  be  con- 
ferred by  treaty.  It  is  a  new  idea  to  me  that  the  treaty-making 
power  can,  by  the  most  latitudinarian  construction,  be  held  to  be  a 
constitutional  source  of  power  and  jurisdiction  to  any  court  or  judge 
of  the  United  States.  New  objects  of  judicial  power,  new  subjects 
upon  which  it  is  to  operate,  may  extend  the  number  of  cases  which 
may  be  presented  for  judicial  decision,  but  can  never  be  appealed 
to  as  a  grant  of  judicial  power.  Treaty  stipulations  operate  only 
directly  upon  the  parties  to  them,  and  not  upon  the  citizens,  except 
as  part  of  the  law  of  their  own  land.  All  may  recollect  the  recent 
circumstance  arising  between  England  and  Brazil,  in  which  it  was 
thought  necessary  to  invest,  by  legislative  authority,  the  British 
courts  with  jurisdiction  to  enforce  the  provisions  of  the  treaty  upon 
Brazilian  sumects. 

In  1794,  Jay's  treaty,  27th  article,  provided  for  the  surrender  of 
fugitives  from  justice  ;  8  Stat,  at  Large,  129.  In  1842,  the  Ash- 
burton  treaty,  art.  10,  ibid.  576.  In  1843,  the  convention  with 
France,  ibid.  580.  In  the  absence  of  legislative  provisions,  can 
either  of  these  treaties  be  executed  ? 

A  recent  occurrence  in  our  history  may  illustrate  this ;  Act  of 
Aug.  8,  1846,  ch.  105  ;  Acts,  &c.,  p.  78. 

If,  then,  the  district  judge  has  assumed  a  power  not  conferred 
upon  him,  can  this  court  award  a  habeas  corpus  ?  If  adherence  is 
had  to  judicial  precedents,  not  hastily  or  inconsiderately  decided, 
♦here  is  an  end  to  this  question.  United  States  v.  Hamilton,  3 
Dall.  17,  precisely  in  point,  in  1795  ;  in  1806,  Ex  parte  Burford, 
3  Cranch,  448  ;  in  1807,  BoUman  &  Swartwout,  4  Cranch,  75  ; 
Ex  parte  Cabrera,  1  Wash.  C.  C.  R.  232  ;  Ex  parte  Kearney, 
7  Wheat.  38  ;  Ex  parte  Watkins,  3  Pet.  200  ;  7  Pet.  568. 

Jifr.  Cliffordj  the  Attorney-General,  submitted  three  proposi- 
tions :  — 

1 .  That  the  treaty  took  effect  and  went  into  operation  on  and 
from  the  day  of  the  date  thereof. 

2.  That  the  judge  of  the  District  Court  had  competent  authority, 
under  the  provisions  of  the  treaty  and  the  laws  of  the  United  States 
now  in  force,  to  take  jurisdiction  of  this  case,  and  to  order  the  ap- 
prehension of  the  accused  in  the  manner  in  which  it  was  done, 
pursuant  to  the  stipulations  of  the  treaty. 

As  the  decision  of  the  court  was  exclusively  on  the  point  of  ju- 
risdiction, it  is  not  considered  necessary  to  do  more  than  give  the 
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authorities  cited  by  the  Attorney-General  to  sustain  these  two 
propositions.  On  the  first  he  cited,  1  Kent's  Com.  169,  170 ; 
Hylton  V.  Brown,  1  Wash.  C.  C.  R.  312  ;  Wheaton's  Interna- 
tional Law,  306,  573  ;  United  States  ».  Arredondo,  6  Pet.  748, 
758  ;  2  Burlamaqui,  233  ;  Vattel,  B.  3,  §  239  ;  Rutherford's 
Inst.,  B.  2,  chap.  9,  §  22  ;  Martens,  B.  2,  chap.  1,  §  3  ;  2 
McCulloch's  Diet.  Com.  654-674.  On  the  second  he  cited, 
Foster  v.  Neilson,  2  Pet.  314  ;  United  States  v.  Arredondo,  6 
Pet.  734,  735  ;  Constitution,  art.  VI.  ;  Case  of  Thomas  Sheagle, 
Massachusetts  District,  October  Term,  1845,  MS.  ;  8  Statutes 
at  Large,  129  ;  Jay's  Treaty,  art.  27  ;  United  States  v,  Nash 
alias  Robbins,  Bee,  266  ;  3  Story's  Com.  §§  1640, 1641  ;  Osborn 
V.  Bank  of  the  United  States,  9  Wheat.  738  ;  Constitution,  art.  III., 
§  2  ;  Chisholm  v.  State  of  Georgia,  2  Dall.  419  ;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657;  Barry  v,  Mercein,  an/c,  p.  103; 
United  States  v.  Bevans,  3  Wheat.  336  ;  United  States  v.  Wilt- 
berger,  5  Wheat.  76  ;  Judiciary  Act  of  1789,  §§  9,  11,  33  ; 
Picquet  v.  Swan,  5  Mason,  42  ;  United  States  v.  Schooner 
Peggy,  1  Cranch,  109,  110;  3  Story's  Com.  §  1515;  Case 
of  Santos,  2  Brock.  494. 

3.  The  third  proposition  submitted  was,  that  the  Supreme  Court 
has  no  authority,  under  the  constitution  and  laws  oi  the  United 
States,  to  grant  the  writ  of  habeas  corpus  prayed  for  in  the  peti- 
tion. 1st.  Because  its  original  jurisdiction  is  restricted  to  cases  af- 
fecting ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  State  shall  be  a  party.  2d.  Because  it  possesses  no  ap- 
pellate power  in  any  case,  unless  conferred  upon  it  by  act  of  Con- 
gress, nor  can  it,  where  conferred,  be  exercised  in  any  other  form 
or  by  any  other  mode  of  proceeding  than  that  which  the  law  pre- 
scribes. 3d.  Because  the  Supreme  Court  was  created  by  the  con- 
stitution, and  its  jurisdiction  was  conferred  and  defined  by  that  in- 
strument and  the  laws  of  Congress  made  in  pursuance  thereof ; 
consequently,  it  possesses  no  inherent  conunon  law  powers  beyond 
the  written  law. 

1st.  No  original  jurisdiction  in  this  case.  By  art.  TIL,  .§  2, 
of  the  constitution,  it  is  provided,  that  the  judicial  power  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.  The  second 
section  describes  the  whole  circle  of  the  judicial  power  of  the  Unit- 
ed States,  giving  its  extent  and  boundaries  ;  it  then  distributes  that 
power,  first  in  marking  and  defining  the  original  jurisdiction  of  the 
Supreme  Court,  limiting  it,  with  a  precision  and  certainty  defying 
all  construction,  to  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls,  and  cases  to  which  a  State  shall  be  a  party.  So 
firmly  is  this  view  of  the  case  established  by  the  constitution,  that 
Congress  itself  has  no  power  to  enlarge  the  original  jurisdiction  of 
this  court,  or  to  extend  it  to  any  other  cases  than  those  enumerated. 
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It  was  accordingly  held,  that  so  much  of  the  thirteenth  section  of 
the  Judiciary  Act  as  gave  authority  to  the  Supreme  Court  to  issue 
writs  of  mandamus  to  public  officers  was  unconstitutional  and  void. 
Marbury  v,  Madison,  I  Cranch,  173-  175  ;  Cohens  v.  Virginia,  6 
Wheat.  400.  The  original  jurisdiction  of  the  Supreme  Court  can 
neither  be  enlarged  or  restrained,  but  must  stand  as  it  is  written  in 
the  constitution  by  which  it  is  conferred. 

2d.  No  appellate  juiisdiction.  The  appellate  power  of  the  Su- 
preme Court  is  described  in  the  constitution  in  these  words  :  —  "In 
all  the  other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress  shall  make."  The  ap- 
pellate authority,  tliough  somewhat  extensive  under  the  constitution, 
is  not  general,  but  is  limited  and  confined  to  the  cases  specially 
enumerated,  and  is  made  subject  to  such  exceptions  and  regulations 
as  Congress  may  from  time  to  time  prescribe.  The  grants  confer- 
ring original  and  appellate  jurisdiction  disclose  this  marked  distinc- 
tion ;  —  the  former  can  neither  be  restrained  or  enlarged  ;  the  latter, 
while  it  cannot  be  enlarged  beyond  the  limits  of  its  circle,  yet  with- 
in those  limits  Congress  may  confer  as  much  or  as  little  as  in  its 
discretion  it  may  consider  wise  and  expedient.  Barry  v,  Mercein, 
ante,  p.  103. 

The  authority  to  issue  writs  of  habeas  corpus  is  not  claimed  to 
be  among  the  enumerated  cases  of  original  jurisdiction  conferred 
upon  the  Supreme  Court.  The  language  of  the  grant  in  this  respect 
leaves  nothing  for  implication  ;  if  any  doubt  could  arise,  the  case  of 
Marbury  v,  Madison  silences  argument  and  dispute  upon  the  point. 
Ex  parte  Barry,  2  How.  65.  The  appelate  jurisdiction,  being 
given  with  such  exceptions  and  under  such  regulations  as  Congress 
may  make,  can  only  be  exercised  in  pursuance  of  an  act  of  Con- 
gress conferring  the  authority  and  prescribing  the  mode  in  which  it 
shall  be  performed  ;  that  is,  the  manner  of  exercising  the  power 
must  first  be  regulated  by  law.  The  question,  therefore,  in  any 
given  case,  whether  the  court  has  appellate  jurisdiction  over  it,  re- 
solves itself  into  the  simple  inquiry,  whether  such  case  falls  within 
the  legislative  provisions  enacted  in  pursuance  of  the  constitution 
relative  to  the  exercise  of  this  branch  of  jurisdiction.  Wiscart  v. 
Dauchy,  3  Dall.  327 ;  United  States  v.  Rlore,  3  Cranch,  172 ;  Du- 
rousseau  v.  United  States,  6  Cranch,  313.  In  search  of  the  vagrant 
power  to  issue  this  writ,  all  other  resorts  failing,  it  must  be  found,  if 
It  exist  anywhere,  in  the  appellate  jurisdiction  of  this  court.  That 
is  clearly  admitted  in  the  case  of  Bollman  &  Swartwort,  4  Cranch, 
100,  mainly  relied  on  by  the  petitioner.  In  all  cases  where  this  power 
has  been  claimed  or  exercised,  it  has  been  invariably  justified  on 
the  ground  that  it  was  an  element  of  appellate  authority.  Thus,  in 
Ex  parte  Watkins,  3  Peters,  202,  Chief  Justice  Marshall  says,  — 
"  Tt  is  in  the  nature  of  a  writ  of  error  to  examine  the  legality  of  the 
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commitment."  Same  case,  7  Peters,  572.  In  Ex  parte  Mil- 
burn,  9  Peters,  704,  in  note,  Chief  Justice  Marshall  again  says,  — 
"  As  the  jurisdiction  of  the  Supreme  Court  is  appellate,  it  must  be 
first  shown  that  the  court  has  the  power  in  this  case  to  award  a  ha- 
beas corpus.^^  In  the  final  opinion  in  the  case,  the  writ  was  refused 
upon  other  grounds.  Subsequently,  in  Ex  parte  Barry,  2  Howard, 
65,  Mr.  Justice  Story  maintains  the  same  view,  and  discloses 
what  may  be  considered  the  true  doctrine  upon  the  whole  subject 
of  the  power  of  this  court  to  grant  writs  of  habeas  corpus  under 
existing  laws.  He  says  :  —  "  No  case  is  presented  for  the  exercise 
of  the  appellate  jurisdiction  of  this  court,  by  any  review  of  the  final 
decision  and  award  of  the  Circuit  Court  upon  any  such  proceedings. 
The  case,  then,  is  one  avowedly  and  nakedly  for  the  exercise  of 
original  jurisdiction  by  this  court.  Now  the  constitution  of  the 
United  States  has  not  confided  any  original  jurisdiction  to  this  court, 
except  in  cases  afiecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  State  shall  be  a  party.  The  present 
case  falls  not  within  either  predicament.  It  is  the  case  of  a  pri- 
vate individual,  who  is  an  alien,  seeking  redress  for  a  supposed  wrong 
done  him  by  another  private  individual,  who  is  a  citizen  of  New 
York.  It  is  plain,  therefore,  that  this  court  has  no  original  jurisdic- 
tion to  entertain  the  present  petition,  and  we  cannot  issue  any  writ 
of  habeas  corpus^  except  when  it  is  necessary  for  the  exercise  of 
the  jurisdiction,  original  or  appellate,  given  to  it  by  die  constitution 
or  laws  of  the  United  States."  The  appellate  power  must  be 
sought  and  found,  if  it  exist,  in  the  acts  of  Congress  conferring  it 
upon  this  court.  Certainly  no  question  can  arise  upon  the  twenty- 
fifth  section  of  the  Judiciary  Act,  which  stands  in  many  respects  up- 
on different  principles.  The  thirteenth  section  of  that  act  provides, 
that  "  the  Supreme  Court  shall  also  have  appellate  jurisdiction  from 
the  Circuit  Courts,  and  courts  of  the  several  States,  in  the  cases 
hereinafter  specially  provided  for."  The  twenty-second  section 
limits  the  appellate  power  upon  a  writ  of  error  of  a  Circuit  Court  to 
final  decrees  and  judgments  in  civil  actions  in  a  District  Court,  where 
the  matter  in  dispute  exceeds  the  sum  or  value  of  fifty  dollars  ex- 
clusive of  costs.  And  upon  a  like  process,  this  court  may  reexam- 
ine and  reverse  or  affirm  final  judgments  and  decrees  in  civil  actions 
and  suits  in  equity  in  a  Circuit  Court,  brought  there  by  original 
process,  or  removed  there  from  the  courts  of  the  several  States,  or 
by  appeal  there  from  a  DisU-ict  Court,  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  two  thousand  dollars  exclusive  of  costs. 
The  proceeding  in  this  case  cannot  be  sustained  under  this  section. 
There  is  no  writ  of  error,  which  is  the  only  process  mentioned  by 
which  it  could  be  instituted ;  there  is  no  final  judgment  or  decree 
in  any  inferior  court,  within  the  meaning  of  the  law  ;  it  is  not  a  civil 
action,  much  less  a  suit  in  equity,  and  therefore  not  within  the  scope 
and  meaning  of  the  section. 
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The  Supreme  Court  has  no  appellate  jurisdiction  in  criminal 
cases,  according  to  repeated  decisions  which  have  never  been  ques- 
tioned. United  States  v.  More,  3  Cranch,  172  ;  United  States 
V,  La  Vengeance,  3  Dall.  297  ;  United  Slates  v.  Hudson  et  al., 
7  Cranch,  32. 

Jurisdiction  is  defined  to  be  the  power  to  hear  and  determine  a 
cause.  Appellate  jurisdiction  is  the  power  to  correct  and  revise 
the  judgment  of  an  mferior  court.  Chief  Justice  Marshall  says,  in 
Marbury  v,  Madison,  1  Cranch,  175,  —  "  It  is  the  essential  crite- 
rion of  appellate  jurisdiction,  that  it  revises  and  corrects  the  pro- 
ceedings in  a  cause  already  instituted,  and  does  not  create  the 
cause."  The  case,  or  subject-matter  in  dispute,  now  under  consid- 
eration was  not  instituted  in  any  tribunal  over  which  this  court  may 
exercise  any  supervisory  power ;  it  was  not  a  proceeding  in  court, 
but  before  the  district  judge,  sitting  and  acting  in  his  capacity  as 
a  magistrate,  under  the  thirty-third  section  of  the  act  of  1789.  The 
power  of  this  court,  under  the  constitution  and  laws  of  Congress, 
does  not  and  cannot  reach  the  forum  where  the  matter  was  insti- 
tuted and  decided.  This  court  has  no  revising  power  over  the 
District  Court,  nor  is  it  authorized  to  issue  a  writ  of  prohibition  to 
it  in  any  case,  except  where  that  court  is  proceeding  as  a  court  of 
admiralty  and  maritime  jurisdiction.  Ex  parte  Christie,  3  How. 
352.  And  this  is  true,  although  writs  of  prohibition  are  enumer- 
ated in  the  fourteenth  section  of  the  act.  The  application  in  that 
case  -was,  that  the  writ  might  issue  to  an  inferior  court,  performing 
the  functions  of  a  court,  and  having  exclusive  jurisdiction  of  the 
subjectrHiatters  in  controversy.  If  there  is  no  power  to  revise  the 
doings  of  a  bankrupt  court  under  federal  authority,  where  is  the 
right  to  assume  control  over  the  doings  of  a  justice  of  the  peace, 
or  a  district  judge,  while  sitting  as  a  committing  magistrate  ?  Mc- 
Cluny  V.  SiUiman,  2  Wheat.  369  ;  Mclniire  v.  Wood,  7  Cranch, 
504.  The  revising  power  of  this  court  does  not  extend  to  the  per- 
son, but,  when  it  exists,  it  operates  upon  the  inferior  tribunal  and 
the  subject-matter  in  controversy.  The  district  judge,  in  the  ca- 
pacity in  v«hich  he  acted,  under  the  laws  of  the  United  States,  was 
entuely  independent  of  this  court ;  his  decision  was  final  and  con- 
clusive ;  and  this  court  could  not  reverse  or  affirm  it  were  the 
record  brought  up  directly  by  writ  of  error,  and  so  is  the  decision 
in  Ex  parte  Watkins,  3  Peters,  201.  It  has  already  appeared  that 
the  Supreme  Court  has  no  appellate  jurisdiction  of  crimes  and 
offences,  and  of  course  no  process  issumg  here  can  extend  to  the 
subject-matter  of  this  application.  This  is  therefore,  undeniably,  a 
call  upon  the  court  to  exercise  original  power  in  granting  the  writ  in 
question.  That  power  this  court  has  directly  and  solemnly,  on 
several  occasions,  decided  it  does  not  possess.  In  all  the  cases 
where  the  ,power  has  been  exercised  or  countenanced,  it  has  been 
upon  the  ground  of  revising,  in  some  form,  the  doings  of  an  inferior 
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tribunal,  over  which  this  court  possesses  appellate  power.  Here 
the  Attorney- General  cited  and  commented  on  the  following  cases 
on  this  point,  in  addition  to  those  already  mentioned  :  United 
States  V.  Hamilton,  3  Dall.  17  ;  Ex  parte  Burford,  3  Cranch,  453  ; 
Ex  parte  Dorr,  3  Howard,  104. 

3d.  The  Supreme  Court  possesses  no  inherent  or  common  law 
power  to  grant  writs  of  habecis  corpus.  On  this  point  it  was  in- 
sisted, that  a  review  of  all  the  cases  would  show  that  the  doctrine 
had  been  uniformly  repudiated  by  the  court,  and  that  since  the  decis 
ion  of  Bolhnan  &  Swartwout  it  has  been  abandoned  by  the  bar. 
Some  conmients  were  made  on  the  second  clause  of  section  ninth 
of  tlie  first  article  of  the  constitution,  which  provides  that  the  privi- 
lege of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it.  This  provision  was  regarded  as  one  containing  a  prohibition 
upon  the  powers  of  Congress,  and  not  as  one  conferring  any  author- 
ity on  the  federal  courts.     3  Story's  Com.  §  1332. 

In  conclusion,  it  was  insbted,  that  all  the  power  of  this  court  to 
issue  WTits  of  habeas  corpus  was  derived  frona  the  fourteenth  section 
of  the  Judiciary  Act.  There  are  two  clauses  in  the  section  upon 
this  subject,  which  should  be  treated  separately.  The  seeming 
inconsistency,  if  any  exists,  in  the  cases  decided,  has  doubtless 
arisen  by  omitting  to  keep  clearly  in  view  the  manifest  distinction 
in  the  nature  and  character  of  the  power  conferred  hy  these  two 
clauses.  The  first  provides,  that  "  all  the  before-mentioned  courts 
of  the  United  States  shall  have  power  to  issue  writs  of  scire  faciaSy 
habeas  corpus^  and  all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,  and  agreeably  to  the  principles  and  usages  of  law." 
This  clause  undoubtedly  authorizes  the  issuing  of  inferior  writs  of 
habeas  corpus  \n  aid  of  jurisdiction,  which  have  been  long  known  in 
the  practice  of  courts,  and  are  indispensable  in  the  course  of  legal 
proceedings.  Bac.  Abr.  Habeas  Corpus^  A  ;  2  Chitty's  Black. 
130.  The  second  clause  is  in  these  words  :  —  "And  that  either  of 
the  justices  of  the  Supreme  Court,  as  well  as  the  judges  of  the  Dis- 
trict Courts,  shall  have  power  to  grant  writs  of  habeas  corpus^  for 
the  purpose  of  an  inquiry  into  the  cause  of  commitment."  Un- 
doubtedly this  clause  authorizes  the  issue  of  the  great  writ  of  habeas 
corpus  ad  subjiciendum^  which  is  of  general  use  to  examine  the 
legality  of  commitments  in  criminal  cases.  The  power  conferred 
by  this  clause  is  expressly  delegated  to  either  of  the  justices  of  the 
Supreme  Court,  and  not  to  the  whole,  when  convened  for  the  trial 
of  causes.  If  the  question  were  one  of  new  impression,  it  would 
seem  to  follow,  that  the  authority  to  be  derived  from  the  law  should 
be  exercised  according  to  the  language  of  the  act.  In  the  present 
case,  however,  it  is  not  necessary  to  insist  on  the  point,  as  the  pro- 
ceeding below  was  not  in  a  tribunal  over  which  this  court  has  any 
appellate  power. 
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Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  habeas  corpus^  in  which  the  petitioner 
represents  that  he  is  a  prisoner  in  jail,  under  the  custody  of  the 
marshal  for  the  Southern  District  of  the  State  of  New  York,  by- 
virtue  of  a  warrant  issued  by  the  Judge  of  the  United  States  for 
said  district,  as  an  alleged  fugitive  from  justice,  pursuant  to  the  pro- 
visions of  the  convention  signed  between  the  United  Slates  and 
the  French  government  on  the  9lh  of  November,  1843. 

On  a  full  hearing  at  chambers,  the  district  judge  held  *'  that  the 
evidence  produced  against  the  said  Metzger  was  sufficient  in  law  to 
justify  his  apprehension  and  commitment  on  the  charge  of  forgery, 
had  the  crime  been  committed  within  the  United  States  "  ;  and 
the  prisoner  was  "  committed,  pursuant  to  the  provisions  of  the  said 
treaty,  to  abide  the  order  of  the  President  of  the  United  States." 

In  the  first  article  of  the  convention  for  the  surrender  of  crimi- 
nals between  the  United  States  and  his  Majesty,  the  king  of  the 
French,  on  the  9th  of  November,  1843,  it  was  *'  agreed,  that  the 
high  contracting  parties  shall,  on  requisitions  made  in  their  name, 
through  the  medium  of  their  respective  diplomatic  agents,  deliver 
up  to  justice  persons  who,  being  accused  of  the  crimes  enumerated 
in  the  next  following  article,  committed  within  the  jurisdiction  of 
the  requiring  party,  shall  seek  an  asylum,  or  shall  be  found  within 
the  territories  of  the  other :  provided,  that  this  shall  be  done  only 
when  the  fact  of  the  commission  of  the  crime  shall  be  so  established, 
as  tliat  the  laws  of  the  country  in  which  the  fugitive  or  the  person 
so  accused  shall  be  found  would  justify  his  or  her  apprehension  and 
commitment  for  trial,  if  the  crime  had  been  there  committed." 

The  second  article  speci6es,  among  other  crimes,  that  of  forgery, 
with  which  the  prisoner  was  charged. 

The  third  article  declares  that,  "  on  the  part  of  the  government 
of  the  United  States,  the  surrender  shall  be  made  only  by  the 
authority  of  the  executive  thereof." 

It  is  contended  that  the  treaty,  without  the  aid  of  legislation,  does 
not  authorize  an  arrest  of  a  fugitive  from  France,  however  clearly 
the  crime  may  be  proved  against  him  ;  —  that  the  treaty  provides 
for  a  surrender  by  the  executive  only,  and  not  through  the  instru- 
mentality of  the  judicial  power. 

The  mode  adopted  by  the  executive  in  the  present  case  seems  to 
be  the  proper  one.  Under  the  provisions  of  the  constitution,  the 
treaty  is  the  supreme  law  of  the  land,  and,  in  regard  to  rights  and 
responsibilities  growing  out  of  it,  it  may  become  a  subject  of  judicial 
cognizance.  The  surrender  of  fugitives  from  justice  is  a  matter  of 
conventional  arrangement  between  states,  as  no  such  obligation  is 
imposed  by  the  laws  of  nations. 

Whether  the  crime  charged  is  sufficiently  proved,  and  comes 
within  the  treaty,  are  matters  for  judicial  decision  ;  and  the  execu- 
tive, when  the  late  demand  of  the  surrender  of  Metzger  was  made, 


JANUARY    TERM,    1847.  189 

In    the    Matter   of  Metzger. 

very  properly,  as  we  suppose,  referred  it  to  the  judgment  of  a  judi- 
cial ofBcer.  The  arrest  which  followed,  and  the  committal  of  the 
accused,  subject  to  the  order  of  the  executive,  seems  to  be  the 
most  appropriate,  if  not  the  only,  mode  of  giving  effect  to  the 
treaty. 

The  jurisdiction  of  this  court  in  this  matter  is  tlie  main  question 
for  consideration.  As  this  has  been  argued  fully,  and  as  it  is  sup- 
posed that  there  is  a  conflict  in  the  decisions  of  this  court  on  the 
subject,  a  reference  will  be  made  to  the  cases  which  have  been 
adjudged. 

In  the  United  States  v.  Hamilton,  3  Dallas,  17,  a  writ  ot  habeas 
corpus  was  issued,  on  which  the  defendant,  who  was  charged  with 
high  treason,  was  brought  into  court.  He  had  been  committed  on 
the  warrant  of  the  district  judge.  A  motion  was  made  for  his  dis- 
charge, "  absolutely,  or  at  least  upon  reasonable  bail."  The  court 
held  the  prisoner  to  bail.  From  the  opinion  pronounced,  it  appears 
the  deliberation  of  the  court  was  chiefly  on  the  subject  of  appointing 
a  special  circuit  court  to  try  certain  offences,  which,  for  the  reasons 
assigned,  they  refused  to  do. 

Here,  it  is  said,  was  an  original  exercise  of  jurisdiction  by  the 
court,  as  it  does  not  appear  that  the  district  judge  was  holding  a 
court  at  the  time  of  the  commitment.  No  objection  seems  to  have 
been  made  to  the  jurisdiction,  and  the  court  did  not  consider  it. 
The  defendant  was  discharged  on  bail,  and  this  may  be  presumed 
to  have  been  one  of  the  mam  objects  of  the  writ. 

The  thirty-third  section  of  the  Judiciary  Act  of  1789  provides, 
that,  '*  upon  all  arrests  in  criminal  cases,  bail  shall  be  admitted, 
except  where  the  punishment  may  be  death,  in  which  cases  it  shall 
not  be  admitted  but  by  the  Supreme  or  a  Circuit  Court,  or  by  a 
justice  of  the  Supreme  Court,"  &c.  Hamilton's  case  was  within 
this  section,  the  charge  against  him  being  treason,  which  was  pun- 
ishable with  death.  The  case  is  not  fully  reported.  The  motion 
to  discharge  the  prisoner  is  not  noticed  in  the  opinion  of  the  court, 
and  this  omission  may  be  accounted  for  on  the  ground  that  they  had 
no  power  to  discharge.  But,  whether  this  presumption  be  well 
founded  or  not,  it  is  clear,  if  this  were  not  the  exercise  of  an  oriei- 
nal  jurisdiction,  that  the  court  had  a  right  to  admit  to  bail,  under  tne 
section,  and  for  that  purpose  to  cause  the  defendant  to  be  brought 
before  them  by  a  habeas  corpus. 

Ex  parte  Burford,  3  Cranch,  448,  was  a  habeas  corpus^  on  which 
the  prisoner,  who  had  been  committed  by  the  Circuit  Court  of  this 
District,  was  discharged,  there  being  no  sufficient  cause  for  the 
commitment. 

Ex  parte  Bollman  &  Swartwout,  4  Ci-anch,  75,  gave  rise  to 
much  discussion  on  the  power  of  the  court  to  issue  a  writ  of  habeas 
corpus ;  and,  in  their  opinion,  xhej  consider  the  subject  with  great 
care 
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The  chief  justice  disclaimed  all  jurisdiction  in  the  case,  "  not 
given  by  the  constitution  or  laws  of  the  United  States." 

He  refers  to  the  fourteenth  section  of  the  Judiciary  Act  above 
cited,  in  these  words  :  — ''  That  all  the  before-mentioned  courts 
of  the  United  States  shall  have  power  to  issue  writs  o(  scire  facias^ 
habeas  corpus^  and  all  other  writs,  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law. 
And  that  either  of  the  justices  of  the  Supreme  Court,  as  well  as 
judges  of  the  District  Courts,  shall  have  power  to  grant  writs  of 
habeas  corpus^  for  the  purpose  of  an  inquiry  into  the  cause  of  com- 
mitment. Provided,  that  writs  of  habeas  corpus  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they  are  in  custody  under 
or  by  color  of  the  authority  of  tlie  United  States,  or  are  committed 
for  trial  before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify." 

BoUman  and  Swartwout  had  "  been  committed  by  the  Circuit 
Court  of  the  District' of  Columbia,  on  a  charge  of  treason  against 
the  United  States." 

The  court  held,  that  the  proviso  limiting  the  cases  in  which  the 
writ  should  issue  extends  to  the  whole  section,  and  that  they  could 
issue  the  writ,  as  it  was  clearly  the  exercise  of  an  appellate  juris- 
diction ;  that  "  the  revision  of  a  decision  of  an  inferior  court,  by 
which  a  citizen  has  been  committed  to  jail,"  is  an  appellate  power. 

In  Ex  parte  Kearney,  "  who  was  committed  by  the  Circuit  Court 
of  the  District  of  Columbia,  for  an  alleged  contempt,"  7  Wheat. 
38,  the  court  said,  that  the  case  of  BoUman  and  Swartwout  ex- 
pressly decided,  upon  full  argument,  that  this  court  possessed  such 
an  authority,  and  the  question  has  ever  since  been  considered  at 
rest."  And  they  held,  "  that  a  writ  of  habeas  corpus  was  not  a 
proper  remedy,  where  a  party  was  committed  for  a  contempt  by  a 
court  of  competent  jurisdiction." 

The  preceding  cases  were  all  referred  to  in  Ex  parte  Watkins, 
3  Peters,  193,  and  the  court  said,  —  *'  Without  lookmg  into  the  in- 
dictments under  which  the  prosecution  against  the  petitioner  was 
conducted,  we  are  unanimously  of  opinion  that  the  judgment  of  a 
court  of  general  criminal  jurisdiction  justifies  his  imprisonment,  and 
that  the  writ  o(  habeas  corpus  ought  not  to  be  awarded." 

Again,  in  7  Peters,  568,  the  case  of  Ex  parte  Watkins  was 
brajght  before  the  court  on  a  writ  of  habeas  corpus^  on  the  ground 
that  the  prisoner  "  would  not  be  detained  in  jail  longer  than  the 
return  day  of  the  process,  and  he  had  been  brought  into  court  and 
committed,  by  the  order  of  the  court,  to  the  custody  of  the  mar- 
shal." This  committal  was  required  by  tlie  law  of  Maryland,  in 
force  in  this  District,  and  it  not  having  been  ordered,  the  court  dis- 
charged the  petitioner. 

Tn  all  the  above  cases,  except  in  that  of  Hamilton,  this  court 


JANUARY   TERM,    1847.  191 

In    the    Matter   of  Metzger. 

sustained  the  power  to  issue  the  writ  of  habeas  corpus^  in  the  exer- 
cise of  an  appellate  jurisdiction  under  the  fourteenth  section  of  the 
act  of  1789  ;  and  the  case  of  Hamilton  was  probably  sustained 
under  the  thirty-third  section  of  the  same  act,  for  the  purpose  of 
taking  bail.  The  same  doctrine  was  maintained  in  Ex  parte  t)orr, 
3  Howard,  104.  In  that  case  the  proviso  in  the  fourteenth  section 
was  considered  as  restricting  the  jurisdiction  to  cases  where  a 
prisoner  is  "  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,  or  has  been  committed  for  trial  before  some  court 
of  the  same,  or  is  necessary  to  be  brought  into  court  to  testify." 

The  case  under  consideration  was  heard  and  decided  by  the  dis- 
trict judge  at  his  chambers,  and  not  in  court ;  and  the  question 
arises,  whether  the  court  can  exercise  jurisdiction  to  examine  into 
the  cause  of  commitment,  under  such  a  state  of  facts. 

There  is  no  pretence  that  this  can  be  done,  in  the  nature  of  an 
appellate  power.  This  court  can  exercise  no  power,  in  an  appel- 
late form,  over  decbions  made  at  his  chambers  by  a  justice  of  this 
court,  or  a  judge  of  the  District  Court.  The  argument  of  the 
court,  in  the  case  of  Bollman  and  Swartwout,  that  the  power  given 
to  an  individual  judge  may  well  be  exercised  bjr  the  court,  must  not 
be  considered  as  asserting  an  original  jurisdicuon  to  issue  the  writ. 
On  the  contrary,  the  power  exercised  m  that  case  was  an  appellate 
one,  and  the  jurisdiction  was  maintained  on  that  ground. 

It  may  be  admitted  that  there  is  some  refinement  in  denominating 
that  an  appellate  power  which  is  exercised  through  the  instrumen- 
tality of  a  writ  of  habeas  corpus.  In  this  form  nothing  more  can  be 
examined  into  than  the  legality  of  the  commitment.  However  er- 
roneous the  judgment  of  the  court  may  be,  either  in  a  civil  or  crimi- 
nal case,  if  it  had  jurisdiction,  and  the  defendant  has  been  duly 
committed,  under  an  execution  or  sentence,  he  cannot  be  dis- 
charged by  this  writ.  In  criminal  cases,  this  court  have  no  revisory 
f)ower  over  the  decisions  of  the  Circuit  Court ;  and  yet,  as  appears 
irom  the  cases  cited,  "the  cause  of  conmiitment"  in  that  court 
may  be  examined  in  this,  on  a  writ  of  habeas  corpus.  And  this  is 
done  by  the  exercise  of  an  appellate  power,  —  a  power  to  inquire 
merely  into  the  legality  of  the  imprisonment,  but  not  to  correct  the 
errors  of  the  judgment  of  the  Circuit  Court.  This  does  not  conflict 
with  the  principles  laid  down  in  Marbury  v.  Madison,  1  Cranch, 
137.  In  that  case,  the  court  refused  to  exercise  an  original  juris- 
diction by  issuing  a  mandamus  to  the  Secretary  of  State  ;  and  they 
held,  that  *'  Congress  have  not  power  to  give  original  jurisdiction  to 
the  Supreme  Court  in  other  cases  than  those  described  in  the 
constitution." 

There  is  no  form  in  which  an  appellate  power  can  be  exercised 
by  this  court  over  the  proceedings  of  a  district  judge  at  his  cham- 
bers. He  exercises  a  special  authority,  and  the  law  has  made  no 
provision  for  the  revision  of  his  judgment.     It  cannot  be  brought 
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before  the  District  or  Circuit  Court ;  consequently  it  cannot,  in  the 
nature  of  an  appeal,  be  brought  before  this  court.  The  exercise 
of  an  original  jurisdiction  only  could  reach  such  a  proceedmg,  and 
this  has  not  been  given  by  Congress,  if  they  have  the  power  to 
confer  it. 

Upon  the  whole,  the  motion  for  the  writ  of  habeas  corpus  in  this 
case  is  overruled. 

Order. 

Mr.  Coxe,  of  counsel  for  the  petitioner,  having  filed  and  read 
in  open  court  the  petition  of  the  aforesaid  Nicholas  Lucien 
Metzger,  and  moved  the  court  for  a  WTit  of  habeas  corpus^  as  prayed 
for  in  the  aforesaid  petition,  to  be  directed  to  the  marshal  of  the 
United  States  for  the  Southern  District  of  New  York,  commanding 
him  forthwith  to  produce  before  this  honorable  court  the  body  of 
the  petitioner,  with  the  cause  of  his  detention,  —  on  consideration 
whereof,  and  of  the  arguments  of  counsel  thereupon  had,  as  weU 
against  as  in  support  of  the  said  motion,  and  after  mature  delibera- 
tion thereupon  had,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  prayer  of  the  petition  be  denied,  and  that  the  said 
motion  be  and  die  same  is  hereby  overruled. 
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Albert  G.  Creath's  Administrator,  Complainant  and  Appellant, 
V.  William  D.  Sims. 

The  following  principles  of  equity  jarisprudence  may  be  affinned  to  be  without 
exception  j  namely,  that  whosoever  would  seek  admission  into  a  court  of  equity 
must  come  with  clean  hands;  that  such  a  court  will  never  interfere  in  opposi- 
tion to  conscience  or  good  faith ;  that  it  will  never  be  called  into  activity  to 
remedy  the  consequences  of  laches  or  neglect,  or  the  want  of  reasonable  diligence. 

Therefore,  where  a  complainant  prays  to  be  relieved  from  the  fulfilment  of  a  con- 
tract, which  was  intentionally  made  in  fraud  of  the  law,  the  answer  is,  that 
however  unworthy  may  have  been  the  conduct  of  his  opponent,  the  parties  are 
in  ^ari  delicto.    Tne  complainant  cannot  be  admitted  to  plead  his  own  demerits. 

Nor  IS  it  any  ground  of  interference  when  a  complainant  applies  to  be  relieved 
from  the  payment  of  a  promissory  note  given  under  the  aoove  circumstances, 
upon  which  judgment  had  been  recovered  'at  law.  The  considei^tion  upon 
which  the  note  was  given  was  then  open  to  inquiry,  and  it  is  a  sufficient  inaul- 
gence  to  have  been  permitted  once  to  set  up  such  a  defence. 

The  cases  examined,  snowing  how  &r  and  under  what  circumstances  the  liability 
of  a  surety  becomes  fixed  upon  him  as  a  principal  debtor. 

Where  the  plaintiff  in  a  suit  voluntarily  abstains  from  pressing  the  principal  debtor, 
but  receives  no  consideration  for  such  indulgence,  nor  puts  any  limitation  upon 
his  right  to  proceed  upon  his  execution,  whenever  it  may  be  nis  pleasure  to  do 
so,  this  conduct  furnishes  no  reason  for  the  exemption  of  tne  surety  from  liability, 
and  especially  where  the  surety  had  united  with  his  principal  in  a  forthcoming 
bond. 

The  authorities  upon  this  point  examined. 

The  reporter  finds  the  following  statement  of  the  case  prefixed 
to  the  opinion  of  the  court,  as  delivered  by  Mr.  Justice  Daniel. 
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This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  9th  Circuit  and  Southern  District  of  Missis- 
sippi. The  facts  of  this  case,  so  far  as  it  is  necessary  to  set  tliera 
forth,  are  as  follows  :  —  On  the  25th  of  June,  1838,  A.  G.  Creath, 
togetlier  with  William  N.  Pinkard  (who  signed  himself  as  princi- 
pal), John  I.  Guion,  and  Samuel  Mason,  executed  their  promissory 
note  to  the  appellee,  as  administrator  of  John  C.  Ridley,  for  the 
sum  of  $  10,'392i-^,  payable  on  the  1st  day  of  October  following, 
at  the  branch  of  the  Planters'  Bank  at  Vicksburg  in  Mississippi. 
Upon  failure  to  pay  this  note,  an  action  was  instituted  thereupon, 
m  the  Circuit  Court  above  mentioned  ;  a  judgment  was  recovered 
for  the  amount  at  die  May  term  of  the  court,  1839  ;  and  upon  a 
fieri  facias  sued  out  upon  this  judgment,  the  marshal  having  re- 
turned, on  the  2d  of  October,  that  he  had  levied  upon  certain  slaves 
enumerated  in  his  return,  the  parties  to  the  promissonr  note,  the 
defendants  in  the  judgment,  together  with  a  certain  T.  L.  Arnold, 
on  the  2d  day  of  October,  1839,  executed  to  the  plaintiff  in  the 
action  a  forthcoming  or  delivery  bond,  which  has  the  force  of  a 
judgment,  by  virtue  of  which  the  property  levied  upon  was  released. 
The  condition  of  this  forthcoming  bond  not  havmg  been  complied 
with,  a  fieri  facias  was,  on  the  16th  of  December,  1839,  sued  out 
thereupon,  and  on  this  process  the  marshal,  on  the  24th  of  March, 
made  a  return  that  it  had  been  levied  on  several  lots  and  parts  of 
lots  in  the  town  of  Vicksburg,  which  were  not  sold  by  order  of  the 
plaintiff's  attorney.  A  copy  of  the  order  referred  to  by  the  mar- 
shal is  made  a  part  of  the  record,  and  is  in  the  foDowing  words  :  — 
*'  The  marshal  is  authorized  to  levy  on  property  enough  of  the  de- 
fendants to  pay  the  plaintiff's  execution,  and  return  the  levy  to  court 
without  seUing  or  advertising  for  sale,  unless  other  judgments 
younger  than  this  are  pressed  to  an  amount  to  endanger  this  debt ; 
if  so,  the  property  will  have  to  be  sold,  March  24th,  1840."  On 
the  2 1st  of  May,  1840,  a  venditioni  exponas  was  sued  out,  ordering 
the  sale  of  the  property  which  had  been  levied  upon,  and  on  that 
process  there  was  a  return  that  there  had  been  no  sale  for  the  want 
of  bidders.  A  second  venditioni  exponas  was  next  sued  in  Novem- 
ber, 1840,  and  on  this  the  marshal  returned  that  the  property  had 
been  sold  on  the  2d  of  March,  1841,  and  the  proceeds  appHed  to 
the  execution.  The  amount  made  by  this  sale  does  not  appear  by 
the  return  of  the  officer,  but  it  is  stated,  in  the  answer  'of  the  re- 
spondent, to  have  been  $101  only.  In  consequence  of  the  insuffi- 
ciency of  the  sale,  under  the  last  venditioni  exponas^  to  satisfy  the 
judgment,  process  o(  fieri  facias^  alias  fieri  facias j  pluries  and  alias 
pluries  fieri  facias  was  sued  out,  imtil  the  autumn  of  the  year  1842, 
when  the  marshal,  having  levied  upon  certain  real  and  personal  estate 
of  the  said  A.  G.  Creath,  as  set  forth  in  the  return  of  that  officer, 
and  in  his  advertisement  for  the  sale  thereof,  the  complainant,  on 
the  25th  day  of  November,  1842,  obtained  from  the  district  judge 
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of  ihe  Southern  District  of  Mississippi  an  injunction  to  stay  all 
proceedings  upon  the  judgment  recovered  against  him  and  others  at 
law.  The  grounds  set  forth  in  the  bill,  and  on  which  relief  is 
prayed,  are  the  following  :  —  1st.  That  the  complainant  was  a  mere 
surety  in  the  note  on  which  the  action  was  instituted,  and  that  the 
indulgence  granted  by  the  direction  to  the  marshal  after  judgment 
obtained  was  in  fraud  of  defendant's  rights  as  a  surety  ;  was  in  its 
operation,  in  fact,  injurious  to  him,  from  the  deterioration  of  the 
property  of  Pinkard  the  principal  during  the  interval  of  that  indul- 
gence ;  was  an  infraction  of  tne  undertaking  of  the  surety,  and 
dierefore  absolved  him  from  all  responsibility.  2dly.  That  the  in- 
strument on  which  the  judgment  was  obtained  was  one  of  several 
notes  given  for  the  purchase  of  a  number  of  slaves  sold  by  the  in- 
testate of  the  plaintiff  to  Pinkard,  several  of  whom  were  unsound, 
although,  as  the  plaintiff  charges,  they  were  (as  he  believes)  war- 
ranted to  be  sound  and  healthy.  3dly.  That  although  the  slaves 
for  which  the  notes  were  given  were  delivered  in  the  State  of  Ten- 
nessee, yet  the  contract  for  them  was  in  fact  made  at  Vicksburg,  in 
Mississippi,  and  was  designed  to  be,  and  was  in  reality,  a  fraud 
upon  the  constitution  and  laws  of  Mississippi,  forbidding  the  intro- 
duction of  slaves,  as  merchandise,  within  that  State. 

The  respondent  denies  that  the  complainant,  Creath,  could  prop- 
erly be  regarded  as  a  surety,  either  in  the  note  on  which  the  action 
at  law  was  instituted,  or  in  the  forthcoming  bond  executed  posterior 
to  the  judgment  ;  but  insists  that  in  botli  the  complainant  must, 
with  respect  to  the  respondent,  be  considered  as  a  principal,  equally 
with  the  other  makers  of  the  note,  or  obligors  in  the  forthcoming 
bond.  But  even  could  Creath  be  viewed  as  a  surety,  it  is  further 
insisted  that  he  could  have  no  just  cause  of  complaint,  because,  m 
the  short  space  of  five  weeks,  during  which  the  execution  was  held 
up,  there  could  be  no  material  depreciation  in  property  of  any  in- 
trinsic value ;  and  because,  moreover,  the  forbearance  was  merely 
voluntary  on  the  part  of  counsel  of  the  respondent,  was  wholly 
without  consideration,  and  without  any  agreement  for  delay  with 
either  of  the  parties,  and  might  have  been  termmated  at  any  mo- 
ment, at  the  will  of  the  respondent,  or  at  the  request  of  either  of  the 
defendants,  had  this  been  desired  by  them.  The  allegations  in  the 
bill  of  a  warranty  of  the  soundness  of  the  »aid  slaves,  and  of  the 
making  of  the  contract  of  sale  within  the  State  of  Mississippi,  and 
in  fraud  of  the  constitution  and  laws  of  that  State,  are,  in  the  first 
instance,  directly  denied  ;  and  it  is  next  insisted  by  the  respondent, 
that  these  are  objections  which,  if  they  ever  had  any  validity,  should 
have  been  urged  as  grounds  of  defence  to  the  action  at  law.  A 
copy  of  the  bill  of  sale  from  Ridley  to  Pinkard  and  others,  convey- 
ing the  slaves,  is  made  an  exhibit  in*  the  cause,  and  upon  the  face 
of  that  instrument  there  is  no  warranty  of  any  thing  except  of  the 
title  to  the  property  conveyed.     Several  depositions  were  taken  on 
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behalf  of  the  complainant,  and  some  exhibits  filed  by  the  respon- 
dent, but  as  these  are  deemed  immaterial  to  the  questions  on  which 
the  decision  of  this  cause  oroperly  depends,  they  will  not  be  made 
subjects  of  comment.  Upon  a  final  hearing  before  the  circuit 
judge,  on  tlie  15th  of  May,  1844,  it  was  decreed,  that  the  injunc- 
tion awarded  by  the  district  judge  on  the  25th  of  October,  1842, 
should  be  dissolved,  and  the  bill  of  the  complainant  dismissed  with 
costs.  * 

From  this  decree,  an  appeal  was  taken  to  this  court. 

The  cause  was  argued  by  Mr,  Crittenden^  for  the  appellant,  and 
by  Mr  Coxe  and  Mr.  Chalmers^  for  the  appellee. 

Mr,  Crittenden^  after  stating  the  case,  proceeded  with  the  argu- 
ment. 

The  question  arismg  upon  the  case  thus  presented  is,  whetlier 
the  complainant,  as  the  surety  of  Pinkard,  is  discharged,  in  equity, 
from  his  liability  as  such  ? 

The  proof  in  the  cause  leaves  no  room  to  doubt  that  he  was  a 
surety.  Being  such,  it  is  contended  that  the  successive  suspensions 
of  the  executions  of  the  16th  of  December,  1839,  and  of  the  15th 
of  March,  1841,  discharge  the  plaintiff  as  a  surety.  The  former 
execution  was  levied  on  the  34th  of  March,  1840,  and  the  real  es- 
tate levied  on  was  not  sold  until,  the  2d  of  March,  1841,  being  an 
interval  of  eleven  months  and  a  few  days.  Contemporaneously 
with  the  date  of  the  execution,  the  marshal  was  directed  by  the 
plaintiff's  attorney  "  to  return  the  levy  to  court  without  selling  or 
advertising  for  sale,"  unless  other  judgments  were  pressed  to  an 
amount  endangering  the  debt.  The  marshal  returned  on  the  execu- 
tion, — "  Levied  this  yicri/acia^  on  lots  No.  93,  &c.,  and  not  sold 
by  order  of  attorney." 

Another  execution  did  not  issue  on  the  judgment  until  die  21st 
of  May,  1840,  that  bebg  the  date  of  the  venditioni  exponas. 

It  is  clear  that  the  stay  of  the  execudon  was  produced  bv  an 
agreement  between  Pinkard,  the  principal,  and  the  attorney  of  the 
plaintiff.  The  answer  of  the  defendant  does  not  deny  this.  On 
the  contrary,  it  would  seem  to  be  admitted.  For  it  says,  —  "  This 
respondent  is  informed,  and  believes,  that  the  only  reason  which 
influenced  the  attorney  of  record  to  consent  to  one  day's  time  in  the 
sale,  and  the  only  reason  assigned  to  him  by  Pinkard  when  asking 
such  dme,  was  to  enable  Pinkard,  if  possible,  to  complete  some 
negotiations  that  he  had  then  going  on,  to  relieve  his  property," 
&c.  "  And  this  respondent  believes  he  (the  complainant)  well 
knew  that  said  Pinkard  and  the  attorneys  of  record  in  this  and  other 
cases  were  trying  to  aid  him,  Pinkard,  to  get  through  his  difii- 
cukies,-"  &c. 

Proof  to  the  same  point  is  contained  m  the  deposition  of  Pinkard. 
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He  says,  —  "  The  stay  of  execution  was  granted  at  my  request, 
and  the  only  consideration  that  I  knew  for  granting  it  was,  that  the 
attorney,  F.  Norcom,  who  granted  it  beKeved  I  would  be  able  to 
pay  it  in  a  short  time,  as  he  knew  it  was  the  first  levy  that  had  ever 
teen  made  on  my  property,  and  that  he  considered  it  ample  to  pay 
every  dollar  against  me  under  any  circumstances." 

If,  however,  it  should  be  supposed  that  the  eviderw:je  does  not 
establish  an  agreement  for  the  delay,  the  foregoing  statement  of  the 
witness,  together  with  other  proof  to  which  the  attention  of  the 
court  will  be  called,  sufficiently  maintains  the  position,  that,  by  tlie 
postponement  of  the  sale,  the  risk  of  the  surety  was  materially  in- 
creased, and  the  property  levied  on,  which  he  had  a  right  to  rely  on 
for  his  indemnity,  was  greatly  depreciated  in  value. 

The  bill  charges,  tliat  "  tlie  property  on  which  the  execution  was 
levied,  together  with  other  property  of  Pinkard's  not  levied  on, 
was,  at  the  time  of  the  levy,  and  until  after  the  return  term  of  the 
execution,  amply  sufficient  to  pay,  not  only  this  judgment,  but  all 
other  judgments  and  liens  of  prior  date  to  the  time  when  the  lien  of 
this  judgment  took  effect  ;  and  had  said  sale  been  made,  said  judg- 
ment would  have  been  satisfied  out  of  the  property  of  said  Pink- 
ard." 

It  also  charges,  **  that  after  the  return  term  of  the  execution 
by  which  said  property  was  levied  on^  it  became  (as  indeed  all  real 
property  had)  gready  depreciated  in  value,  in  consequence  of  com- 
mercial embarrassments  and  other  causes,  and  there  being  other 
judgments,  of  younger  date,  against  said  Pinkard,  the  effect  of  the 
suspension  of  said  sale  was  thought  by  many  to  give  those  younger 
judgments  the  preference,  —  at  least  the  doubt  which*  this  suspen- 
sion created  on  this  point  caused  said  property,  which  was  suffi- 
cient at  the  time  of  the  levy  to  have  twice  paid  the  judgment,  to 
sell  for  litde  or  nothing." 

In  support  of  these  allegations  of  the  bill,  the  undersigned  refer 
the  court  to  the  deposition  of  Pinkard.  The  deponent  states,  — 
"  There  were  two  stays  given  on  the  execution  by  F.  Norcom,  at- 
torney for  W.  D.  Sims,  administrator  of  John  C.  Ridley's  estate, 
at  my  request,  without  the  knowledge  or  cons'ent  of  Creath,  and  the 
sureties  in  the  case.  The  first  was  given  in  writing  on  the  execu- 
tion at  the  marshal's  office,  in  Vicksburg,  on  the  4lh  of  March, 
1840,  erased,"  —  '*  the  second  was  given  between  the  15th  of 
March  and  the  first  Monday  of  May,  1841."  "  I  had  sufficient 
proj)erty  at  the  time  the  stay  was  given  to  pay  five  times  the  amoimt 
of  judgments  then  against  me ;  and  I  could,  if  the  execution  had 
been  pressed,  at  any  time  within  ttvo  weeks  of  the  time  the  sus- 
pension was  granted,  have  raised  the  money  to  pay  it,  as  the  coun- 
sel granting  the  stay  was  perfectly  satisfied  at  the  time." 

"  The  effect  of  the  stay  was  to  cloud  the  title  to  the  property 
levied  on  in  this  case,  and  cause  doubts  in  the  minds  of  die*  best 
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attorneys,  whether  the  executions  which  had  taken  their  regular 
course  had  not  a  preference  lien  in  every  instance  where  they  had 
not  been  paid,  which  would  not  have  been  the  case  if  the  suspension 
had  never  taken  place.  These  doubts  m  the  minds  of  purchasers 
operated  seriously  against  the  sale  of  the  property  when  it  was  finally 
offered." 

Again,  the  same  deponent  says,  —  "If  said  stay  had  not  been 
granted,  I  would  and  could  have  paid  the  money  rather  than  the 
property  should  have  been  sold,  but  the  stay  operated  so  seriously 
against  me,  that  when  the  property  was  sold  it  was  impossible  for 
me  to  protect  it." 

"  At  the  time  the  sale  was  made.  Major  Milkie  was  anxious  to 
purchase  the  property"  (one  half  at  $16,000,  and  General  Vick 
was  in  treaty  for  lots  93  and  94  at  $  32,000,  one  half  in  Planters' 
Bank  money,  the  balance  in  good  funds) ;  "  and  was  deterred  from 
doing  so  owing  to  the  advice  of  Mr.  Yerger,  who  gave  as  his  opin- 
ion that  he  could  not  get  a  title,  owing  to  the  stay  given  on  said 
execution." 

This  evidence,  connected  with  the  additional  statement  of  the 
deponent,  that,  "  at  the  time  the  stay  was  granted,  the  amount  of 
liens  older  than  this  judgment  was  comparatively  small,  not  exceed- 
bg  $20,000,"  shows  very  clearly  tliat  the  interests  of  the  com- 
plainant were  materially  affected  by  the  suspension  of  the  execu- 
tion ;  and  that  if  the  property  had  been  regularly  sold,  it  would  have 
brought  much  more  than  it  produced  on  the  final  sale.  The  court 
will  not  inquire  into  the  degree  of  the  injury  received  by  the  surety, 
for  that  would  lead,  in  the  language  of  Lord  Loughborough  (Rees 
V.  Berrington,  2  Ves.  jr.  543),  *'into  a  vast  variety  of  specula- 
tion, upon  which  no  sound  principle  coidd  be  built."  Nor  will  the 
court.  It  is  contended,  look  into  the  encumbrances  upon  the  prop- 
erty, alluded  to  in  the  defendant's  answer,  with  a  view  of  determin- 
ing the  liability  of  the  surety.  Pinkard's  testimony  is  ample  to 
show,  that  at  all  events,  if  the  sale  had  taken  place,  the  debt  for 
which  the  complainant  w^s  bound  could  have  been  made  ;  not  only 
was  the  property  itself  sufficient,  but  Pinkard  asserts  he  would  have 
paid  the  money  rather  than  it  should  have  oeen  then  sold.  The 
complainant  was  entitled  to  the  benefit  of  these  chances.  The  cred- 
itor, with  an  execution  levied,  was  a  trustee  for  all  the  parties  inter- 
ested in  the  subject-matter  concerning  which  such  execution  was 
taken  out.  Pitman  on  Principal  and  Surety,  177  ;  May  hew  v. 
Crickett,  2  Swanston,  185. 

Upon  the  proof  in  the  cause,  therefore,  it  is  contended,  that  the 
complainant  is  released  from  his  obligation  as  surety.  The  author- 
ities are  fully  to  the  point. 

The  rule  was  distinctly  recognized  in  Rees  v,  Berrington,  2  Ves. 
jr.  540.  Lord  Loughborough  said  in  that  case,  —  "  It  is  the 
clearest  and  most  evident  equity,  not  to  carry  on  any  transaction 
17* 
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without  the  privity  of  him  (meaning  the  surety)  who  must  neces- 
sarily have  a  concern  in  every  transaction  witli  the  principal  debtor. 
You  cannot  keep  him  bound,  and  transact  his  affairs  (for  they  are 
as  much  his  as  your  own),  without  consulting  him."  "The  author- 
ities fully  warrant  me  in  this  ;  though  I  should  have  granted  the  in- 
junction, even  without  that  strong  authority  before  Lord  Thurlow." 
"  There  the  creditor,"  "  thinking  that  by  leaving  the  debtor  at  large, 
and  taking  a  judgment  against  him,  which  affected  all  his  property, 
he  pursued  a  better  mode,  using  liis  discretion,  and  acting  upon  his 
own  account,  he  thought  it  better  to  give  stay  of  execution  than  to 
have  confounded  the  affairs  of  the  man  by  destroying  liis  credit,  and 
holding  him  in  prison.  But  he  did  it  without  consulting  the  surety  ; 
and  therefore  Lord  Thurlow  held,  and  very  rightly,  that  the  surety 
was  discharged.  The  transaction  in  this  case  was  much  more  mis- 
chievous ;  after  circumstances  of  conmiunication,  that  showed  great 
embarrassment,  great  difficulty,  and  great  distress,  indulgence  was 
from  time  to  time  given,  under  circumstances  apparently  very  haz- 
ardous, without  any  conmiunication  with  this  man  who  had  so  great 
an  interest." 

A  question,  similar  in  principle,  arose  in  the  case  of  Mayhew  ». 
Crickett,  2  Swanston,  193,  in  which  the  Lord  Chancellor  said,  — 
"  I  always  understood  that,  if  a  creditor  takes  out  execution  against 
the  principal  debtor,  and  waives  it,  he  destroys  the  surety,  on  an 
obvious  principle  which  prevails  both  in  courts  of  law  and  in  courts 
of  equity,"  for  ''the  principle  is,"  he  observed  in  another  place, 
"  that  he  is  a  trustee  of  his  execution  for  all  the  parties  interested." 

In  the  case  of  Bullitt's  Executors  v.  Winstons,  1  Munf.  269, 
the  Court  of  Appeals  of  Virginia  had  occasion  to  allude  to  the 
question  now  before  us  ;  and  Judge  Tucker  held,  that  a  plaintiff, 
by  directing  the  sheriff  to  put  off  the  sale  of  property  taken  in  exe- 
cution to  a  day  after  the  return  day,  and  to  suffer  it  to  remain  in 
the  possession  of  the  principal,  releases  the  sureties  altogether  from 
that  or  any  subsequent  executions,  such  direction  being  given  with- 
out tlieir  concurrence. 

The  case  of  Jones  v.  Bullock,  3  Bibb,  467,  is  directly  to  the 
same  effect.  There  the  party  interested  m  an  execution  directed 
it  to  be  stayed  after  it  had  been  levied.  The  court  say,  —  "  The 
execution  which  was  levied  upon  the  property  of  the  principal 
debtors  was  postponed  by  the  creditor  without  the  privity  or  consent 
of  the  complainants.  This  course  pf  proceeding  evidently  tends  to 
their  prejudice  as  securities  ;  and  it  is  a  principle  recognized  by 
courts  of*^ chancery,  and  perfectly  consonant  to  the  dictates  of  natu- 
ral justice,  that  any  arrangement  between  the  creditor  and  principal 
debtor,  for  the  easement  of  the  latter,  and  to  the  prejudice  of  the 
securities,  will,  if  the  securities  are  not  privy  to  or  approve  of  such 
arrangement,  operate  in  equity  to  release  them  from  their  respon- 
sibility." And  the  court  directed  a  decree,  making  the  injunction 
of  the  surety  to  the  judgment  perpetual. 
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In  the  Bank  of  Steubenville  «.  Carroll,  5  Ohio,  207  ;  S.  P. 
Bank  of  Steubenville  v.  Hoge,  6  Ohio,  17,  the  court  held,  that  if 
the  principal  at  the  instance  of  the  creditor  confess  a  judgment  with 
a  stay  of  execution,  the  sureties  are  discharged. 

I  will  merely  direct  the  attention  of  the  court,  without  comment, 
td  the  question  presented  by  the  record  as  to  the  consideration  of 
the  note  on  which  the  judgment  was  rendered. 

On  the  whole,  it  is  submitted  tliat  the  decree  of  the  Circuit  Court 
is  erroneous,  and  ought  to  be  reversed. 

Mr,  CoxCy  and  Mr,  Chalmers^  for  the  appellee. 

The  errors  alleged  in  the  decree,  so  far  as  we  can  learn  them 
from  the  record,  are  supposed  to  be  three. 

1.  That  complainant  Creath  was  exonerated  from  his  responsi- 
bility by  the  postponement  of  the  sale  of  Pinkard's  property,  which 
had  been  levied  upon  imder  the  execution  issued  upon  the  judgment 
obtained  upon  the  forthcoming  bond. 

2.  That  the  original  contract  for  the  sale  of  the  negroes  made  by 
Colonel  Ridley,  and  for  part  of  the  purchase  money  of  which  the 
note  in  which  this  suit  originated  was  given,  was  mill  and  void,  on  the 
ground  of  fraud  in  the  vendor  in  making  the  sale,  either  because  of 
his  false  representations  as  to  the  soundness  of  the  slaves  when  sold, 
or  because  of  his  having  made  an  actual  warranty  of  such  soundness, 
which  was  broken. 

3.  That  the  original  contract  as  aforesaid  was  void,  because  of 
the  violation  of  the  provision  of  the  constitution  of  Mississippi,  pro- 
hibiting the  importation  of  slaves. 

The  decree  of  the  Circuit  Court  does  not  show  upon  its  face 
whether  these  grounds  were  overruled,  because  not  supported  in 
point  of  fact,  or  because  under  the  circumstances  they  were  not 
deemed  to  constitute  a  legal  defence  to  the  action.  In  vindicating; 
the  correctness  of  this  decree,  the  coimsel  for  the  appellee  feel 
themselves  fully  authorized  to  sustain  it  as  well  upon  the  law  as  the 
facts.  They  therefore  insist,  that  neither  of  these  grounds  of  de- 
fence is  established  by  tlie  proof  in  the  cause  ;  and,  secondly,  not 
under  circumstances  which  justify  the  interposition  of  a  court  of 
equity  to  prevent  a  party  who  has  obtained  a  judgment  at  law  from 
having  the  full  benefit  and  effect  of  such  judgment. 

I.  The  alleged  suspension  of  the  execution  which  had  been 
levied  upon  the  property  of  Pinkard. 

1 .  It  appears  from  the  record,  that  Sims  brought  his  action  in 
the  Circuit  Court  at  the  May  term,  1838,  against  sundry  defendants 
upon  the  same  promissory  note.  The  declaration  in  this  case  sets 
forth  a  joint  promise  by  Pinkard,  as  principal,  Creath,  Guion,  and 
Mason,  as  sureties,  on  the  25th  June,  1838,  to  pay  on  the  Is^ 
October,  1838,  to  the  plaintiff,  or  order,  the  sum  of  $10,392.57, 
and  it  avers  a  joint  responsibility  on  all  tl\e  parties  defendants. 
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The  defendants  all  united  in  the  plea  of  the  general  issue,  and  upon 
the  trial  the  jury  found  a  general  verdict  agamst  all,  upon  which 
judgment  was  entered. 

Upon  this  judgment  a  writ  o{  fieri  facias  issued  against  all  the 
defendants  jointly.  Upon  this  writ  the  marshal  returned  a.  levy 
upon  sundry  slaves,  and  that  he  had  taken  a  forthcoming  bond,  with 
Thomas  L.  Arnold  as  surety,  which  bond  is  set  forth  in  the  record. 

This  bond  having  been  forfeited,  another  fieri  facias  issued 
against  all  the  parties,  including  all  the  defendants  in  the  original 
suit,  together  with  Arnold,  tlie  security,  but  without  designating  hira 
as  such.  The  marshal  returned,  that  he  had  levied  upon  certain  real 
estate,  designated,  "  not  sold  by  order  of  attorney."  The  levy  does 
not  indicate  to  which  of  the  defendants  the  property  levied  on  be- 
longed, and  the  order  of  plaintiff 's  attorney,  set  forth  in  the  bill,  and  in 
the  transcript  of  record,  does  not  name  any  one  of  the  defendants  to 
whom  indulgence  was  to  be  granted.  Whatever  favor  was  granted 
would  seem  to  have  been  extended  equally  to  all.  This  order,  as 
well  as  the  levy,  bears  date  24th  March,  1840.  May  21,  1840, 
a  venditioni  exponas  issued  in  like  manner,  without  distinction  of 
parlies,  which  was  returned,  —  "  Not  sold  for  want  of  bidders."  An 
alias  issued  on  the  3d  December,  1841,  which  was  returned, — 
"  Sold  to  S.  S.  Prentiss,  and  proceeds  applied."  March  16lh,  1841, 
a  pluries  issued,  which  was  stayed  as  against  the  other  defendants. 
June  8,  1841,  an  alias  pluries  issued,  to  which  the  marshal  returned 
a  levy  on  certain  specified  property  of  Pmkard.  Subsequent 
process  was  issued,  but  the  fieri  facias  which  was  enjoined  does  not 
appear  in  4he  record. 

The  only  act  complained  of  as  an  undue  act  of  forbearance,  or 
giving  of  time,  is  that  of  March  22d,  1840  ;  quosre^  if  not  March  24, 
1840.  This  obviously  was  in  no  respect  detrimental  to  complain- 
ant. It  was  an  indulgence,  if  any,  equally  extended  to  all  the 
defendants  ;  and  if  any  contract  of  forbearance  is  to  be  inferred 
from  it,  all  were  parties  ;  neither  has  cause  of  complaint. 

But  what  was  then  the  position  of  the  parties  ?  A  judgment  at 
law  had  been  obtained  against  all  jointly.  The  responsibility  of 
each  was  then  fixe^j.  The  plaintiff  was  at  perfect  liberty  to  issue 
an  execution,  or  to  withhold  it,  to  issue  against  all  or  any,  to 
compel  payment  of  his  debt  from  any  or  either. 

Even  if  the  engagement  of  Crealh  was  a  subsidiary  one  at  any 
time,  which  is  denied,  it  had  become  absolute  and  primary  by  the 
rendition  of  the  first  judgment  against  him.  The  right  of  the  plain- 
tiff was  perfected.  He  might  now  pursue  his  remedy  against  either 
or  all,  and  the  omission  to  proceed  against  one,  or  even  a  positive 
indulgence  granted  to  one,  would  in  no  degree  impair  his  rights  as 
against  any  other. 

But  the  strength  of  the  appellee's  case  does  not  rest  here.  He 
did  take  out  execution  ;  he  Cfuised  a  levy  to  be  made  ;  and  com- 
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plainant  again,  with  liis  associates,  enters  into  a  new  and  solemn 
instrument,  under  hand  and  seal,  in  the  shape  of  a  forthcoming  bond. 
This  bond  created  a  new  and  substantive  contract ;  and,  being  for- 
feited, gave  rise  to  another  judgment,  comprehending  all  the  parties 
to  it.  Again,  plaintiff  had  a  perfect  right  to  proceed  against  one  or 
all  ;  to  direct  the  marshal  to  levy  upon  any  property  of  any  one  of 
the  defendants.  He  did  issue  execution,  a  levy  was  made,  a  sale 
advertised,  when  complainant  resorted  to  equity,  and  obtained  ar 
injunction.  The  first  question  arising  in  the  case  is,  whether  the 
original  direction  given  to  the  marshal,  prior  to  the  forthcoming 
bond,  to  the  forfeiture  of  that  bond,  the  judgment  upon  it,  and  the 
issue  oi  the  fieri  faciasy  invalidate  all  diese  subsequent  proceedings, 
and  discharge  complainant's  liability. 

For  the  appellee  it  is  contended,  that  no  such  legal  or  equitable 
consequences  result. 

1.  Because,  by  the  terms  of  the  original  note,  all  the  parties 
were  equally  bound,  jointly  and  severally.  There  was  no  primary 
responsibility  in  one,  or  a  contingent  and  subordinate  responsibility 
in  the  other. 

2.  Because,  even  had  such  been  the  case,  by  the  judgment  all 
became  principals.  Even  in  the  case  of  indorsers,  whose  contract 
is  confessedly  conditional  and  contingent,  such  is  the  law.  Lenox 
V.  Paver t,  3  Wheat.  525,  is  express  upon  this  point.  It  was  there 
held,  that,  when  judgment  has  been  obtained  against  the  drawer  and 
indorser,  both  become  principals  ;  and  the  creditor  odght  not  to  be 
restrained  by  any  fear  of  exonerating  the  indorser  from  counter- 
manding the  service  of  any  execution  he  may  have  issued,  and  pro- 
ceeding immediately,  if  he  chooses,  on  the  judgment  agamst  the 
indorser.  But  it  is  obvious,  that  in  this  case  the  designation  in  the 
original  note  of  one  of  the  parties  does  not  have  this  effect.  5 
Johns.  Ch.  R.  315.  In  the  case  of  Bay  v.  Tallmadge,  which 
was,  in  many  particulars,  analogous  to  the  present,  but  in  which 
bail,  who  are  always  especially  (avored,  sought  to  be  exonerated  in 
consequence  of  the  postponement  of  proceedings  against  their  prin- 
cipal, Chancellor  Kent  says,  "  that  even  an  express  dissent  by 
the  bail  will  not  discharge  them  from  their  obligation  to  pay  the 
judgment  against  them.  Their  privileges  as  bail  were  lost,  and 
they  had  become  fixed  as  principal  debtors."  1  am  not  aware  of 
any  case  that  has  ever  imposed  upon  the  creditor  the  necessity  of 
peculiar  diligence  against  the  principal,  on  the  ground  of  the  still 
subsisting  relation  of  principal  and  surety,  after  judgment  and  exe- 
cution against  the  bail  or  surety.  It  becomes,  then,  too  late  to 
inquire  into  the  anteceident  relations  of  the  parties.  Those  relations 
become  merged  in  the  judgment. 

The  case  of  Rees  v,  Berrington,  2  Ves.  jr.  540,  is  a  leading 
case  upon  this  point,  and  the  cases  cited  in  the  note  to  that  case 
(Phil,  ed.)  fully  iUustrate  the  distinctions  which  exist. 
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3.  The  act  complained  of  was  not  one  which,  In  any  case,  and 
with  the  most  rigid  application  of  the  most  favorable  decisions  in 
favor  of  sureties,  would  operate  a  discharge.  No  peculiar  benefit  is 
granted  to  the  so-called  principal.  No  especial  forbearance  as 
regards  him.  The  order  is  general  as  to  all  the  defendants  in  die 
execution. 

Nor  was  there  any  agreement  obligatory  on  the  parties  to  grant 
indulgence  to  the  principal  debtor.  In  Reynolds  v.  Ward,  5 
Wend.  50 1 ,  it  was  held  that  an  agreement,  without  consideration, 
by  a  creditor  with  a  principal  debtor,  enlarging  the  time  for  the 
payment  of  a  note,  does  not  discharge  the  surety. 

Bank  of  Utica  v,  Ives,  17  Wend.  501.  Indulgence  to  the 
maker  of  a  note,  on  receipt  of  seciu-ily  from  him,  does  not  discharge 
the  indorser,  where  tliere  is  no  valid  agreement  extending  the  time 
for  payment  for  a  definite  period.  Nelson,  C.  J.,  in  this  case,  dis- 
tinctly says,  —  "  Mere  indulgence  at  the  will  of  the  creditor,  ex 
tended  to  the  deblt)r,  in  no  way  impairs  the  obligation  of  the  surety. 
If  it  did,  it  would  be  a  most  inconvenient  and  oppressive  rule,  as 
then  suits  must  immediately  follow  the  maturity  of  paper.  It  is 
well  settled,  there  must  be  a  valid  common  law  agreement  to  give 
time,  founded  of  course  upon  a  good  consideration,  to  have  this 
effect." 

In  M'Lemore  v.  Powell,  12  Wheat.  554,  this  court,  after  a 
review  of  the  audiorities  in  the  case  of  an  indorser  while  holding 
merely  that  character,  held  that  a  mere  agreement  with  the  drawers 
for  delay,  without  any  consideration  for  it,  and  without  any  commu- 
nication with,  or  assent  of,  the  indorser,  is  no  discharge  of  the  latter, 
after  he  has  been  fixed  in  his  responsibility  by  the  refusal  of  the 
drawer  and  due  notice  to  himself. 

If  such  be  the  law,  as  thus  laid  down  by  the  unanimous  voice  of 
this  court,  and  the  authority  of  this  decision  has  never  been  ques- 
tioned, a  fortiori  the  complainant  in  this  case  was  not  discharged 
by  the  facts  which  he  avers  in  his  bill ;  as  between  himself  and  tlie 
creditor  he  never  occupied  the  position  of  a  surely.  The  designa- 
tion of  the  relative  characters  of  the  parties  to  the  note  was  simply 
to  indicate  their  relative  rights  and  obligations  as  among  themselves, 
to  confer  upon  the  sureties  the  right  of  complete  indemnification  as 
against  then:  principal,  and  of  contribution  among  themselves.  The 
order  of  the  attorney  to  the  marshal,  upon  which  complainant  relies, 
is  destitute  of  every  feature  and  character  which  has  hitherto  been 
regarded  by  courts  as  requisite  to  operate  the  results  sought  to  be 
deduced  from  it. 

If  further  answer  be  required  upon  this  point,  it  will  be  found  in 
the  fact  that  the  objection  comes  too  late.  If  ever  available,  it 
should  have  been  urged  before  the  issue  of  the  execution  upon 
which  the  forthcoming  bond  was  given,  before  judgment  had  upon 
that  bond,  —  the  forfeiture  of  which  was  a  satisfaction  and  extinguish- 
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ment  of  the  original  judgment  ;  King  v.  Terry,  6  Howard's  Miss. 
Rep.  513;  The  United  States  Bank  v.  Patton,  5  How.  Miss. 
Rep.  200,  — before  the  execution  against  which  the  injunction  was 
prayed.  With  full  knowledge,  complainant  omitted  to  avail  him- 
self of  a  defence,  which  was  equally  effective  at  law  as  in  equity, 
and  he  is  concluded.  2  Story's  Eq.  179  ;  1  Johns.  Ch.  R.  465  ; 
9  Wheat.  552. 

II.  The  next  ground  is,  that  Redley,  Sims's  intestate,  perpe- 
trated a  fraud  in  the  sale  of  the  negroes,  for  whose  payment  this 
debt  was  originally  incurred. 

The  particular  point  of  this  objection  is  not  very  apparent.  The 
bill  says  that  Redley  represented  fraudulently,  as  complainant  has 
been  informed  and  believes,  all  said  slaves  to  be  perfectly  sound 
and  healthy,  and  warranted  them,  as  he  has  been  informed,  to  be 
sound  and  healthy.  Whether  the  sale  is  sought  to  be  avoided  on 
account  of  the  aUeged  false  and  fraudulent  representation,  or  on  the 
ground  of  the  breach  of  an  express  warranty  of  soundness,  is  not 
made  distinctly  to  appear. 

It  is  manifest  that  the  purchaser  never  rescinded,  or  sought  to 
rescind,  the  sale,  on  any  pretence  that  it  was  vitiated  by  fraud ;  he 
holds  on  to  the  property  purchased,  pays  through  the  enforcement 
of  the  law  a  part  of  the  purchase  money,  and  now,  after  six  years 
of  acquiescence,  this  ground  is  brought  forward  in  a  court  of  equity. 
The  bill  of  sale  of  the  negroes  contams  no  covenant  of  warranty, 
and  completely  falsifies  the  pretence  that  one  was  given  ;  nor  was 
the  appropriate  remedy,  by  action  for  breach  of  such  covenant, 
ever  resorted  to. 

2.  It  is  wholly  unsupported  by  any  evidence  in  the  cause. 

3.  It  appears  by  the  record  of  the  suit,  that  the  then  defendants, 
in  an  action  at  law  upon  one  of  these  notes,  endeavoured  to  avail 
themselves  of  the  same  defence,  but  wholly  failed,  and  a  verdict 
and  judgment  were  rendered  against  them.  See  Groves  v. 
Slaughter,  15  Pet.  449,  which  has  been  again  affirmed  during  the 
present  term. 

4.  In  regard  to  this  particular  note,  the  parties  when  sued  at  law 
omitted  to  avail  themselves  of  this  defence,  and  are  now  precluded 
firom  making  this  the  ground  of  invoking  the  aid  of  chancery.  See 
authorities  before  cited,  and  see  the  case  of  Green  v.  Robinson, 
5  How.  Miss.  Rep.  80,  on  the  exact  point,  and  Cowen  v,  Boyce, 
ibid.  769. 

III.  The  last  objection  is,  that  Redley  made  this  contract  in  vio- 
lation or  evasion  of  the  provision  in  the  constitution  of  Mississippi. 

This  ground  of  appeal  to  chancery  comes  with  a  bad  grace  from 
parties  who  have  continued  to  hold  the  property  purchased  for  a  pe- 
riod of  six  years,  without  their  title  being  questioned  on  the  ground 
of  an  illegal  importation.  But  this  point  admits  of  the  same  answer 
which  has  just  been  given  to  the  former  point.     It  has  been  once 
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tried  at  law  and  overruled.  It  was  not  urged  in  this  case  on  the 
trial  at  law,  and  it  is  now  too  late  to  make  it  a  ground  for  equitable 
relief. 

In  brief,  the  whole  of  these  objections  involve  a  palpable  mistake 
of  the  grounds  of  equitable  relief.  Chancery  will  relieve  from  the 
effect  of  a  judgment  at  law  which  has  been  obtained  by  fraud  ;  but 
it  is  believed  no  case  can  be  found  in  which,  after  judgment  has 
been  obtained  at  law,  which  judgment  is  unimpeachable  for  fraud,  a 
court  of  equity  has  gone  behind  the  judgment,  and  looked  into  the 
character  of  the  contract  in  which  that  suit  originated. 

Upon  the  whole,  and  on  every  ground  upon  which  equitable  relief 
is  sought,  it  is  confidently  submitted  that  the  decree  of  the  Circuit 
Court  ought  to  be  affirmed,  with  ten  per  cent,  damages. 

Mr.  Justice  DANIEL,  after  having  read  the  statement  of  the 
case  prefixed  to  this  report,  proceeded  to  deliver  the  opinion  of  the 
court. 

In  reviewing  the  grounds  relied  on  by  the  complainant  as  the 
foundation  of  his  claim  to  relief,  the  second  and  third,  being  coinci- 
dent with  the  order  and  progress  of  the  transactions  between  the 
parties  as  stated  in  the  bill,  and  evincing  especially  tlie  circumstances 
and  the  attitude  under  which  this  approach  to  a  court  of  equity  has 
been  made,  will  be  first  considered,  and  this  exammation  will  be 
premised  by  stating  the  following  principles  of  equity  Jurisprudence, 
which  may  be  affirmed  to  be  without  exception  ;  —  tnat  whosoever 
would  seek  admission  into  a  court  of  equity  must  come  with  clean 
hands  ;  that  such  a  court  will  never  interfere  in  opposition  to 
conscience  or  good  faith;  and  again,  and  in  intimate  connection 
with  the  principles  just  stated,  that  it  will  never  be  called  into  activ- 
ity to  remedy  the  consequences  of  laches  or  neglect,  or  the  want 
of  reasonable  diligence.  Whenever,  therefore,  a  competent  rem- 
edy or  defence  shall  have  existed  at  law,  the  party  who  may  have 
neglected  to  use  it  will  never  be  permitted  here  to  supply  the  omis- 
sion, to  the  encouragement  of  useless  and  expensive  litigation,  and 
perhaps  to  the  subversion  of  justice.  The  effect  of  these  principles 
upon  the  statements  of  the  complainant  is  obvious  upon  the  slightest 
inspection.  The  complainant  alleges,  that  the  obligation  to  which 
he  had  voluntarily  become  a  party  was  intentionally  made  in  fraud 
of  the  law,  and  for  this  reason  he  prays  to  be  relieved  from  its  fulfil- 
ment. This  prayer,  too,  is  preferred  to  a  court  of  conscience,  to 
a  court  which  touches  nothing  that  is  impure.  The  condign  and 
appropriate  answer  to  such  a  prayer  from  such  a  tribunal  is  this;  — 
that,  however  unworthy  may  have  been  the  conduct  of  your  oppo- 
nent, you  are  confessedly  in  pari  delicto  ;  you  cannot  be  admitted 
here  to  plead  your  own  oemerits  ;  precisely,  therefore,  in  the  posi- 
tion in  which  you  have  placed  yourself,  in  that  position  we  must 
leave  you.     And  so  with  respect  to  the  omission  by  the  complain- 
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ant  to  set  up  at  law  either  the  failure  or  the  illegality  of  the  consid- 
eration for  which  the  note  was  given  ;  no  reason  is  perceived  why 
such  a  defence  should  not  have  been  made  or  attempted.  The  ac- 
tion at  law  was  founded  upon  a  simple  promissory  note,  a  parol 
contract  in  legal  intendment,  and  not  upon  a  specialty  ;  the  consid- 
eration was  fully  open  to  investigation,  and  it  was  surely  a  sufficient 
indulgence  to  the  payees  of  that  note  to  have  been  permitted  once 
to  set  up  a  defence  by  which  payment  may  have  been  resisted, 
whilst  the  whole  consideration  received  by  them  for  their  under- 
taking would  have  been  withheld,  and  absolutely  possessed  and  en- 
{*oyed  by  them.  But  these  payees  of  the  note  aid  not  stop  even 
lere.  After  the  first  judgment  recovered  against  them,  and  after 
the  levy  of  an  execution  sued  out  on  that  judgment,  they  voluntarily 
go  forward,  the  complainant  amongst  them,  execute  to  the  respon- 
dent their  forthcoming  bond,  equivalent  in  effect  to  a  confession  of 
a  second  judgment,  and  after  these  repeated  and  conclusive  recogni- 
tions of  their  liability,  they  invoke  the  aid  of  a  court  which  repels 
whatever  is  unfair,  or  even  illiberal,  to  declare  that  these  proceedings, 
thus  solemnly  had  and  evidenced  of  record,  shall  be  utterly  null ; 
that  the  respondent  shall  be  stripped  of  his  property  without  the 
promised  equivalent,  and  that  property  be  secured,  if  not  to  the 
complainant,  to  one  with  whom  he  was  associated  in  effecting  its  re- 
linquishment by  the  owner. 

Recurring  now  to  the  first  ground  for  relief  set  up  in  the  bill,  be- 
ing that  on  which  greatest  stress  is  laid,  —  viz.,  the  suretysliip  of  the 
complainant,  and  the  wrong  alleged  to  have  been  done  him  by  a 
change  of  his  position  and  responsibility,  by  the  indulgence  extended 
to  his  codefendant  Pinkard,  —  let  us  test  this  ground,  first,  by  the 
proofs  upon  the  record,  and  next,  by  trying  the  accuracy  of  the  de- 
ductions attempted  to  be  drawn  from  them.  The  promissory  note, 
on  which  the  action  at  law  was  founded,  is  made  an  exhibit,  and  it 
appears  that  to  the  name  of  Pinkard,  the  first  signer  of  that  note, 
there  is  added  the  word  "  principal,"  and  to  the  name  of  each  of  the 
other  makers  is  added  the  word  *'  surety."  It  is  insisted  by  the  re- 
spondent, that  these  designations  upon  the  note  had  no  effect  upon 
the  obligations  of  these  parties  to  him,  however  it  might  be  sup- 
posed to  operate  upon  their  relations  with  each  other  ;  that  with  re- 
spect to  the  respondent  all  the  makers  of  the  note  were  fi:om  the 
beginning  principals,  but  that  at  any  rate,  after  their  liability  was 
fixed  by  judgment  upon  the  note,  and  still  more  after  their  uniting 
in  the  forthcoming  bond,  in  the  nature  of  a  second  judgment,  their 
equal  responsibility  as  principals  was  irrevocably  settled.  In  con- 
nection with  this  view  of  the  case  it  may  not  be  irrelevant  here  to 
remark,  that  by  the  statute  of  the  State  of  Mississippi,  promissory 
notes,  though  it  be  not  so  expressed  upon  the  face  of  them,  are  de- 
clared in  their  legal  effect  to  be  joint  and  several.  See  Howard 
&  Hutchinson's  Statutes  of  Miss.  578.    The  proposition  contended 
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for  by  the  respondent,  were  it  necessary  here  to  pass  upon  it,  would 
not  be  found  without  support  from  decided  cases.  Thus,  for  m- 
stance,  it  was  ruled  by  Chancellor  Kent  in  Bay  and  others  v.  Tall- 
madge,  5  Johnson's  Chancery  Reports,  305,  that  where  bail  become 
fixed  with  the  payment  of  the  debt  of  the  defendant,  their  character 
of  bail  ceases  ;  that  after  Judgment  and  execution  against  bail  and 
sqreties,  there  is  an  end  of  the  relation  of  principal  and  surety,  and 
the  bail  cannot  claim  any  advantage  against  the  creditor  on  the 

found  of  want  of  diligence  in  prosecuting  the  principal  debtor.  In 
rout  V.  Lennox,  3  Wheat.  520,  it  is  laid  down  by  Livingston, 
Justice,  in  deHvering  the  opinion  of  the  court,  that  "  the  indorser  of 
a  note,  who  has  been  charged  by  due  notice  of  the  maker's  default, 
is  not  entitled  to  the  ^id  of  a  court  of  equity  as  a  surety.  But  with- 
out pushing  further  an  investigation  which  is  unnecessary  to  the  decis- 
ion of  the  case  before  us,  let  it  be  conceded  that  the  complainant  was 
strictly  a  surety  in  the  note  on  which  the  judgment  was  obtained  at 
law  ;  have  any  of  his  rights  been  impaired,  or  have  any  new  rights 
grown  up  to  him,  springing  from  the. conduct  of  the  respondent  or 
his  agents  in  reference  to  that  judgment  and  the  proceedings  had 
thereupon  f  The  directions  given  by  the  attorney  for  the  plaintiff 
in  the  judgment  have  been  set  out  in  extenso.  These  directions 
express  upon  their  face  no  consideration  received  or  promised  for 
the  forbearance,  —  no  limitation  upon  the  right  of  the  plaintiff  at  law 
to  proceed  upon  his  execution,  —  no  condition  or  stipulation  of  any 
kind ;  nor  is  there  a  tittle  of  proof  as  to  the  existence  of  any  such 
consideration,  limitation,  or  agreement,  expressed  or  understood. 
We  see  nothing  in  the  case  but  a  voluntary  forbearance,  which  the 
plaintiff  was  at  perfect  liberty  to  terminate  at  his  pleasure.  What 
say  the  authorities  in  relation  to  a  proceeding  of  this  character  ?  In 
the  case  of  Rees  v.  Berrington,  2  Ves.  jr.,  cited  and  pressed  in  the 
ai'gument,  the  interposition  of  the  chancellor  was  founded  upon  the 
ground  of  an  actual  and  substantive  change  of  the  relation  and 
responsibility  of  the  surety,  and  in  such  a  case  liis  lordship  very 
justly  observed,  that  he  would  not  undertake  to  calculate  the  degree 
of  injury  which  might  have  flowed  from  it ;  that  if  the  situatioii  had 
in  fact  been  changed,  that  was  sufficient  to  release  the  surety  alto- 
gether, for  it  was  an  attempt  to  impose  on  him  a  responsibility  he  had 
never  assumed  ;  but  in  the  case  before  us  was  there  any  such  change 
wrought  by  a  mere  voluntary  forbearance,  creating  no  obligation 
anywhere,  — contracting  with  nothing,  nor  with  any  person  }  A  few 
of  the  numerous  cases,  both  at  law  and  in  equity,  which  are  appli- 
cable to  this  question  will  be  adduced. 

Reynolds  v.  Ward,  5  Wend.  501.  It  was  ruled,  that  an  agree- 
ment mthout  consideration^  enlarging  the  time  of  payment,  was 
not  a  discharge  of  the  surety  to  the  note.  So  held  on  demurrer 
to  a  plea  by  surety,  averring  that  at  the  time  when  the  note  became 
due  die  principal  was  able  to  pay,  and  would  have  paid  had  not  the 
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time  been  extended,  and  that  after  the  note  fell  due  the  principal 
became  insolvent.  Held  also,  in  that  case,  that  a  promise  to  pay 
interest  during  the  time  of  forbearance  was  no  consideration  for 
such  agreement. 

Bank  of  Utica  v.  Ives,  17  Wend.  501 .  Indulgence  to  the  maker 
of  a  note,  on  receiving  securities  from  him,  does  not  discharge  the 
indorser,  where  there  is  no  valid  agreement  for  giving  time  of  pay- 
ment for  a  de6nite  period ;  and  per  Nelson,  Chief  Justice,  in  this 
case,^ — "Mere  indulgence  at  the  will  of  the  creditor,  extended 
to  the  debtor,  in  no  way  discharges  the  obligation  of  the  surety  ;  if 
it  did,  it  would  be  a  most  mconvenient  and  oppressive  rule,  as  then 
suits  must  inmiediately  follow  the  maturity  of  paper.  It  is  a  settled 
rule,  that  there  must  be  a  valid  f  ommon  law  agreement  to  give 
time,  founded  of  course  on  a  good  consideration,  to  have  this 
effect." 

Norris  v.  Crummie,  2  Randolph,  328.  It  is  ruled,  that  indulgence 
granted  by  a  creditor  to  the  principal  debtor  will  not  discharge  the 
sureties  of  such  debtor,  unless  the  creditor  shall  have  bound  himself 
in  law  or  in  equity  not  to  pursue  his  remedy  against  the  principal 
for  a  definite  length  of  time. 

Hunter's  Administrators  v.  Jett,  4  Randolph,  104.  A  surety 
will  not  be  discharged  by  indulgence  granted  by  the  creditor  to  the 
principal  debtor,  unless  such  indulgence  ties  up  the  hands  of  the 
creditor  from  pursuing  the  debtor  at  law  ;  nor  will  the  surety  be 
discharged  even  then,  if  the  indulgence  shall  have  been  given  with 
his  knowledge  and  assent. 

McKinney's  Executors  «.  Waller,  1  Leigh,  434.  A  mere  indul- 
gence to  a  principal  debtor  by  a  creditor,  not  binding  him  to  sus- 
pend his  proceedings  for  any  lime,  though  such  indulgence  be  given 
at  tlie  very  time  the  sheriff  is  about  to  levy  execution  on  the  prop- 
erty of  the  principal,  and  although  in  consequence  of  that  mdul- 
gence  the  principal  debtor  has  been  enabled  to  remove  his  property 
out  of  the  reach  of  future  process,  was  not,  even  in  equity,  a  dis- 
charge of  the  surety. 

Alcock  V.  Hill,  4  Leigh,  622.  A  creditor  suspends  execution  on 
a  forthcoming  bond  for  several  years,  but  he  does  so  without  consid- 
eration, and  he  no  wise  binds  mmself  to  suspend  execution  for  any 
definite  time  ;  the  principal  and  all  the  sureties  but  one  become  in- 
solvent ;  and  then  the  creditor  sues  out  execution  against  the  sol- 
vent surety.  Held  that  the  surely  is  not  entitled  to  relief  in 
equity.  The  requisites  in  that  case  stated  as  indispensable  for 
absolving  the  surety  are,  first,  a  consideration  ;  second,  a  promise  to 
indulge  ;  third,  the  definite  nature  of  such  a  promise  ;  and,  fourth, 
the  absence  of  assent  by  the  surety. 

The  last  case  Vhich  will  be  cited  on  this  point  is  that  of 
M'Lemore  v,  Powell  et  al.,  12  Wheaton,  554,  in  which  it  was  ruled 
by  this  court,  that  an  agreement  between  a  creditor  and  the  prin 
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cipal  debtor  for  delay,  or  otherwise  changing  the  nature  of  the 
contract,  in  order  to  discharge  the  surety,  must  be  an  agreement 
having  a  sufficient  consideration  to  support  it  and  be  binding  upon 
the  parties.  There  is  not  one  of  the  authorities  above  cited  which 
does  not  more  than  cover  the  predicament  presented  by  the  case 
under  consideration.  Those  authorities  furnish  examples  of  agree- 
ments, —  arrangements  between  creditor  and  debtor,  —  situations 
from  which  something  like  hardship  might  possibly  spring.  In  the 
present  case,  there  is  neither  contract,  anrangement,  nor  eVen  a 
scintilla  of  right,  on  which  either  law  or  equit)^  can  lay  hold.  The 
complainant,  after  permitting  a  judgment  on  the  note,  without  at- 
tempting a  defence  at  law,  and  after  execution  was  levied  upon 
the  judgment,  voluntarily  unitec^  in  withdrawing  the  effects  of  his 
associate  from  the  operation  of  that  process,  and  by  this  very  act 
bound  himself  with  the  force  of  a  second  judgment  for  the  validity 
and  for  the  satisfaction  of  the  dfemand.  After  this  course  of  con- 
duct, he  addresses  himself  to  a  court  of  equity,  praying  that  court  to 
undo  all  that  he  has  voluntarily  and  deliberately  performed,  and  in 
order  to  accomplish  this  end,  he  seeks  to  stamp  his  own  acts  with 
illegality  from  their  very  inception.  For  such  purposes  he  surely 
would  have  no  standing  and  receive  no  countenance  in  a  court  of 
equity,  upon  any  of  its  known  principles.  We  hold  the  decree, 
therefore,  of  the  Circuit  Court,  dissolving  the  injunction  awarded 
the  complainant  below,  and  dismissing  his  bill  with  costs,  to  be  cor- 
rect ;  and  that  decree  is  accordingly  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause  be  and  the  same  is 
hereby  affirmed  with  costs. 


The  United  States,  Plaintiff,  v.  Ephbaim  Bbiggs. 

When  a  case  is  brought  up  to  this  court  on  a  certificate  of  division  in  opinion,  the 
point  upon  which  the  diiTerence  occurs  must  be  distinctly  stated. 

Where  there  was  a  demurrer,  upon  three  grounds,  to  an  indictment,  it  is  not 
enough  to  certify  that  the  court  was  divided  in  opinion  whether  or  not  the  de- 
murrer should  be  sustained. 

This  case  came  up  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Michigan,  on  a  certificate  of  division  in  opinion. 

The  circumstances  of  the  case  are  thus  stated  by  the  Chief  Jus- 
tice, as  introductory  to  the  opmion  of  the  court. 
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This  case  comes  before  the  court  upon  a  certificate  of  division 
from  the  .Circuit  Court  of  the  United  States  for  the  District  of 
Michigan. 

The  defendant  was  indicted  under  the  act  of  Congress  of  March 
2,  1831,  ch.  66  (4  Statutes  at  Large,  472),  for  unlawfully  cutting 
timber  upon  certam  lands  of  the  United  States,  called  the  Wyan- 
dotte reserve.  He  demurred  to  the  indictment  upon  the  following 
grounds  :  — 

First.  Because  the  offence  stated  and  set  forth  in  the  indict- 
ment is  not  an  offence  under  the  statute  of  the  United  States,  pun- 
ishable criminally  by  indictment. 

Second.  Because,  under  the  statutes  of  the  United  States,  tres- 
pass on  the  public  lands  of  the  United  States  is,  in  no  case,  an  of- 
fence punishable  criminally  by  indictment ;  but  is  either  a  mere 
trespass,  punishable  by  action  of  trespass  at  common  law,  or  by  ac- 
tion of  debt  in  the  statute. 

Third.  For  that  the  said  indictment  is  in'other  respects  informal, 
insufficient,  and  defective. 

The  United  States  joined  in  demurrer  ;  and  the  record  states, 
that  the  demurrer  coming  on  to  be  heard,  and  having  been  argued 
by  counsel  on  either  side,  the  opinions  of  the  court  were  opposed 
as  to  the  point  whether  said  demurrer  should  be  sustained ;  and 
thereupon  it  was  ordered  that  the  cause  be  certified  to  this  court  on 
the  indictment,  demurrer,  and  joinder  thereto. 

The  cause  was  argued  by  Mr.  Clifford  (Attorney-General) 
and  Mr,  Mrvell^  on  behalf  of  the  United  States. 

Mr.  Chief  Justice  TANEY,  after  stating  the  case  as  above,  pro- 
ceeded to  deliver  the  opinion  of  the  court. 

The  act  of  Congress  of  April  29,  1802,  ch.  31,  §  6,  provides, 
that  whenever  a  question  shall  occur  before  a  Circuit  Court,  upon 
which  the  opinions  of  the  judges  shall  be  opposed,  the  point  on 
which  the  disagreement  shall  happen,  upon  the  request  of  either 
party,  shall  be  stated,  and  certified  to  this  court,  to  be  finally  de- 
cided. It  is  this  act  alone  that  gives  jurisdiction  to  the  Supreme 
Court  in  cases  of  division  of  opinion  in  the  Circuit  Court,  and  the 
jurisdiction  thus  given  must  of  course  be- exercised  in  the  manner 
pointed  out  in  the  law.  Consequently,  we  are  not  authorized  to 
decide  in  such  cases,  unless  the  particular  pofht  upon  which  the 
judges  differed  is  stated  and  certified.  United  States  v.  Bailey,  9 
Pet.  272  ;  Adams  v.  Jones,  12  Pet.  213  ;  White  r.  Turk  and 
others,  12  Pet.  238. 

Now  in  the  case  before  us,  the  question  upon  which  the  disagree- 
ment took  place  is  not  certified.  The  difference  of  opinion  is  in- 
deed staled  to  have  been  on  the  point  whether  the  demurrer  should 
be  sustained.  But  such  a  question  can  hardly  be  called  a  point  in 
18* 
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the  case,  within  the  meaning  of  the  act  of  Cortgress  ;  for  it  does  not 
show  whether  the  difficulty  arose  upon  the  construction  of  the  act 
of  Congress  on  which  the  indictment  was  founded,  —  or' upon  the 
form  of  proceeding  adopted  to  inflict  the  punishment,  —  or  upon 
any  supposed  defect  in  the  counts  in  the  indictment.  On  the  con- 
trary, the  whole  case  is  ordered  to  be  certified  upon  the  indict- 
ment, demurrer,  and  joinder,  leaving  thb  court  to  look  into  the 
record,  and  determine  for  itself  whether  any  sufficient  objection  can 
be  made  in  bar  of  the  prosecution  ;  and  without  informing  us  what 
questions  had  been  raised  in  the  Circuit  Court,  upon  which  they 
differed. 

Neither  can  this  omission  in  the  certificate  be  supplied  by  the 
causes  of  demurrer  assigned  by  the  defendant.  The  judges  do  not 
certify  that  they  differed  on  the  points  there  stated,  or  on  either  of 
them,  and  indeed  the  third  ground  there  taken  is  as  vague  and  in- 
definite as  the  certificate  itself,  and  could  not  therefore  help  it,  even 
if  it  could  be  invoked  in  Its  aid. 

But  we  are  bound  to  look  to  the  certificate  of  the  court  alone  for 
the  question  which  occurred,  and  for  the  point  on  which  they  dif- 
fered, and  as  this  does  not  appear,  we  have  no  jurisdiction  in  the 
case,  and  it  must  be  remanded  to  the  Circuit  Court. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Michigan,  and  on  the  point  and  question  on  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  was  certi- 
fied to  tliis  court  for  its  opinion,  agreeably  to  the  act  of  Congress 
in  such  case  made  and  provided,  and  was  argued  by  counsel ; 
and  it  appearing  to  this  court,  upon  an  mspection  of  the  said  trans- 
cript, that  no  point  in  the  case,  within  the  meaning  of  the  act  of 
Congress,  has  been  certified  to  this  court,  it  is  thereupon  now  here 
ordered  and  adjudged  by  this  court,  that  this  cause  be  and  the  same 
is  hereby  dismissed,  and  that  this  cause  be  and  the  same  is  here- 
by remanded  to  the  said  Circuit  Court,  to  be  proceeded  in  accord- 
mg  to  law. 


* 
5^  21QI       John  C.  Sheppard  and  others,  Plaintiffs  in  error,  v.  John 
i^_M7i  Wilson. 

Where  a  writ  of  error  was  allowed,  the  citation  signed,  and  the  bond  approved,  bj 
the  chief  justice  of  the  Territorial  court  of  Iowa,  it  was  a  sufficient  compliance 
with  the  statutes  of  the  United  States. 

Under  the  acU  of  1789  and  1792,  the  clerk  of  the  Circuit  Court  where  the  judg- 
ment was  rendered  may  issue  aVrit  of  error,  and  a  judge  of  that  court  may  sign 
the  citation,  and  approve  the  bond. 
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Th  act  of  1838,  prc)^iding  that  writs  of  error,  and  appeals  from  the  final  decision 
of  the  Supreme  Court  of  the  Territory,  shall  be  allowed  in  the  same  manner  and 
under  the  same  regulations  as  from  the  Circuit  Courts  of  the  United  States,  eivea 
to  the  clerk  of  the  Territorial  court  the  power  to  issue  the  writ  of  error,  and  to  a 
judge  of  that  court  the  power  to  sign  the  citation,  aqd  approve  the  bond. 

Mr.  Grant  moved  to  dismiss  the  writ  of  error  in  this  case,  upon 
two  grounds. 

1st.  Irregularity  in  the  allowance  of  the  writ  of  error,  and  the 
citation. 

2d.  That  since  the  rendition  of  the  judgment  Iowa  had  become  a 
State,  and  cited  3  How.  534  ;  4  How.  590. 

Mr.  C.  Coxe  opposed  the  motion.  He  stated  that  the  writ  of 
error  had  been  allowed,  the  citation  signed,  and  bond  approved, 
all  by  a  Judge  of  the  Supreme  Court  of  the  Territory  of  Iowa.  He 
then  referred  to  the  acts  of  1792  and  1838,  and  contended  that 
there  was  no  irregularity. 

Mr.  Hastings  controverted  these  views,  and  sustained  the  motion 
to  dismiss. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  is  brought  up  by  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Iowa. 

A  motion  has  been  made  to  dismiss  it,  upon  the  ground  that  the 
writ  of  error  was  allowed,  the  citation  signed,  and  the  bond  ap- 
proved, by  the  chief  justice  of  the  Territorial  court,  and  not  by 
one  of  the  justices  of  a  Circuit  Court  of  the  United  States,  or  a 
justice  of  the  Supreme  Court,  as  required  by  the  act  of  1789,  ch. 
20,  §  22. 

The  act  of  1838,  ch.  96,  §  9,  under  which  this  writ  of  error 
is  brought,  provides  that  writs  of  error  and  appeals  from  the  final 
decision  of  the  Supreme  Court  of  the  Territory  shall  be  allowed 
and  taken  to  this  court  in  the  same  manner  and  under  the  same  reg- 
ulations as  from  the  Circuit  Courts  of  the  United  States,  where  the 
value  in  controversy  shall  exceed  one  thousand  dollars.  And  the 
act  of  1789,  which  regulates  writs  of  error  from  the  Circuit  Courts, 
requires  the  citation  to  be  signed  by  a  judge  of  the  Circuit  Court  in 
which  the  judgment  was  rendered,  or  by  a  justice  of  the  Supreme 
Court ;  and  that  the  judge  or  justice  signing  the  citation  shall  take 
good  and  sufBcient  security  for  the  prosecution  of  the  writ  of  error, 
and  the  payment  of  the  damages  and  costs  if  the  plaintiff  in  error 
shall  fail  to  make  his  plea  good.  And  the  act  of  May  8,  1792, 
ch.  36,  §9(1  Stat,  at  Large,  278),  authorizes  the  clerks  of  the  Circuit 
Courts  to  issue  writs  of  error  in  the  same  manner  as  the  clerk  of 
the  Supreme  Court  might  have  issued  them  under  the  act  of  1789. 

Under  these  two  last-mentioned  acts  of  Congress,  the  judgment 
of  a  Circuit  Court  may  be  brought  up  for  reexamination  to  the 
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Supreme  Court,  by  a  writ  of  error,  issued  by  the  clerk  of  the  court 
in  which  the  judgment  was  rendered,  and  the  citation  may  be  signed 
and  the  bond  approved  by  a  judge  of  the  said  court.  And  as  the 
district  judge  is  a  member  of  the  Circuit  Court  when  sitting  for  his 
district,  he  may  sign  the  citation  and  approve  the  bond.  The  act 
of  1838  having  declared  that  writs  of  error  may  be  prosecuted  from 
the  judgments  of  the  Supreme  Court  of  the  Territory  of  Iowa  to  tiiis 
court,  in  the  same  manner  and  under  the  same  regulations  afe  from 
Circuit  Courts  of  the  United  Slates,  it  would  seem  to  be  very  clear 
that  the  writ  of  error  may  be  issued  by  the  clerk  of  the  Territorial 
court,  and  the  citation  signed  and  the  bond  approved  by  one  of 
the  judges.  This  is  the  plain  import  of  the  words  of  the  law  ;  and 
we  think  they  cannot  justly  receive  any  other  interpretation.  There 
is  certainly  nothing  in  the  object  and  purpose  of  the  act  of  Congress 
calculated  to  create  any  doubt  upon  this  subject,  or  to  call  for  a 
different  construction.  For  it  can  hardly  be  supposed  that  Con- 
gress intended  to  deny  to  suitors  in  the  Territorial  courts  the  con- 
veniences and  facilities  which  it  had  provided  for  suitors  in  the 
courts  of  the  United  States  when  sitting  in  a  State,  and  to  require 
them  to  apply  to  the  clerk  of  the  Supreme  Court  for  a  writ  of  error, 
and  to  a  justice  of  the  Supreme  Court  to  sign  the  citation  and  ap-' 

!)rove  the  bond,  when  these  duties  could  be  more  conveniently  per- 
brmed  by  the  clerk  and  a  judge  of  the  court  of  the  Territory,  — 
and  indeed  far  better  and  more  safely  performed,  as  regards  the  ap- 
proval of  the  bond,  since  the  judge  of  the  Supreme  Court  would  have 
frequently  much  difficulty  in  deciding  upon  the  sufficiency  of  the 
sureties  in  a  bond  executed  in  a  remote  Territory.  The  construc- 
tion contended  for  would  in  its  results  be  very  nearly  equivalent  to  an 
absolute  denial  of  tlie  w^it  of  error.  We  think  it  cannot  be  main- 
tained, and  that  the  writ  of  error  in  this  case  was  lawfully  issued  by 
tlie  clerk  of  the  Supreme  Court  of  the  Territory,  and  the  citation  and 
bond  properly  signed  and  approved  by  the  chief  justice  of  the  court. 
Another  objection  was  taken  upon  the  motion  to  dismiss.  It 
was  insisted,  that,  Iowa  having  been  admitted  into  the  Union  as  a 
State  since  the  writ  of  error  was  brought,  the  act  of  1838,  regulat- 
ing its  judicial  proceedings  as  a  Territory,  is  necessarily  abrogated 
and  repealed  ;  and  consequently  there  is  no  law  now  in  force  au- 
thorizing this  court  to  reexamine  and  affirm  or  reverse  a  judgment 
rendered  by  the  Supreme  Court  of  the  Territory,  or  giving  this 
court  any  jurisdiction  over  it.  This*  difficulty  has,-  however,  been 
removed  by  an  act  of  Congress,  passed  during  the  present  session 
(and  since  this  motion  was  made),  which  authorizes  the  Supreme 
Court  to  proceed  to  hear  and  determine  cases  of  this  description.* 
And  as  this  objection  no  longer  exists,  and  the  writ  of  error,  cita- 
tion, and  bond  appear  to  have  been  regularly  issued,  signed,  and 
approved,  the  case  is  legally  and  properly  in  this  court,  and  the 

motion  to  dismiss  must  be  overruled. 

'  »  ■ 

**  This  is  an  error.    See  Appendix. 
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Order, 

On  consideration  of  the  motion  made  by  Mr.  Grants  on  a  prior 
day  of  the  present  terra,  to  dismiss  this  writ  of  error,  and  of  the  ar- 
guments of  counsel  thereupon,  had  as  well  against  as  in  support  of 
the  said  motion,  it  is  now  here  ordered  by  this  court,  that  the  said 
motion  be  and  the  same  is  hereby  overruled. 


Miners'  Bank  of  Dubuque,  Plaintiffs  in  error,  v.  The  United 
States  ex  rel.  James  Grant. 

A  judgment  of  a  court,  sustaining  a  demurrer  under  the  following  circumstancesi 

is  not  a  final  judgment  which  can  be  reviewed  by  this  court. 
Information  in  the  nature  of  a  quo  toarranto,  calling  upon  the  President,  Directors, 

and  Compan}^  of  the  Miners  Bank  of  Dubuque  to  show  by  what  warrant  they 

claimed  the  right  to  use  the  franchise. 
Plea,  referring  to  an  act  of  incorporation. 
Replication,  that  the  act  of  incorporation  had  been  repealed. 
Rejoinder,  that  the  repealing  law  was  passed  without  notice  to  the  parties,  and 

without  any  evidence  of  misuse  of  the  franchise. 
Demurrer  to  the  rejoinder. 
Joinder  in  demurrer. 

•Sustaining  the  demurrer,  without  any  further  judgment  of  the  court,  did  not  pre- 
*  vent  the  parties  irom  continuing  to  exercise  the  franchise,  and  therefore  is  not  a 

final  judffment. 
The  writ  of  error  must,  upon  motibn,  be  dismissed. 

A  MOTION  was  made  by  Mr,  Grant  and  Mr.  Hastings  to  dis- 
miss the  writ  of  error  in  this  case,  upon  the  same  grounds  as  in 
the  preceding  case  of  Sheppard  and  others  v.  Wilson,  and  upon 
the  additional  ground,  that  the  judgment  in  tliis  case  was  not  a 
final  judgment. 

Mr.  fVebster.  If  it  was  not  a  final  judgment,  the  court  below 
is  abolished,  and  the  counsel  on  the  other  side  may  make  whatever 
use  they  can  of  the  record. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  has  been  brought  here  by  a  writ  of  error  to  the  Su- 
preme Court  of  the  Territory  of  Iowa.  A  motion  has  been  made 
to  dismiss  the  writ  upon  several  grounds,  and  among  others,  upon 
the  ground  that  the  judgment  of  the  Territorial  court  is  not  a  final 
one  ;  and  therefore,  under  the  act  of  Jime  12,  1838,  ch.  96,  §  9 
(5  Statutes  at  Large,  238),  cannot  be  brought  here  for  revision  by 
writ  of  error. 

It  appears  that  an  information  in  the  nature  of  a  quo  ioarranto 
was  filed  by  the  United  States  in  tJie  District  Court  of  Iowa, 
against  certain  persons  named  in  tlie  information,  who  are  now  the 
pkintifis  in  error,  charging  them  with  having  used  the  Uberties  and 
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franchises  of  President,  Directors,  and  Company  of  the  Miners* 
Bank  of  Dubuque,  without  any  lawful  authority  ;  and  calling  upon 
them  to  show  by  what  waiTant  they  claim  the  right  to  use  the  liber- 
ties and  franchises  aforesaid. 

The  plaintiffs  in  error  appeared,  and  pleaded  that  the  privileges 
and  franchises  which  they  were  exercising  were  conferred  on  them 
by  a  charter  of  incorporation,  duly  passed  by  the  proper  authority, 
which  is  more  particularly  set  forth  in  the  plea,  but  need  not  be 
here  stated. 

To  this  plea,  the  defendant  in  error  replied,  that  the  act  of  incor- 

f)oralion  conferring  the  privileges  in  question  was  repealed  by  the 
egislature  of  Iowa ;  and  the  plaintiffs  in  error  rejoined,  averring 
that  the  repealing  law  was  passed  without  any  notice  to  them,  or  any 
opportunity  afforded  them  of  being  heard  in  their  defence,  and  with- 
out any  evidence  of  the  abuse  and  misuse  of  any  of  the  liberties  and 
franctuses  in  question.  To  (his  rejoinder  the  defendant  in  error 
demurred,  and  the  plaintiffs  joined  in  demurrer,  and  at  the  trial  of 
the  case,  the  following  judgment  was  given  by  the  court :  — 

"  It  appears  to  the  court  that  the  said  rejoinder,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to  bar  or  preclude  the 
said  plaintiffs  from  having  and  maintaining  their  aforesaid  informa- 
tion thereof  against  the  said  defendants,  and  that  said  demurrer 
ought  to  be  sustained. 

"  Therefore  it  is  ordered  by  the  court  here,  that  the  said  defend- 
ants take  nothing  by  their  said  rejoinder,  and  that  they  have  leave 
to  amend  or  answer  over  to  the  said  plaintiffs'  replication,  by  Mon- 
day morning  next,  at  the  meeting  of  the  court." 

No  amendment,  however,  appears  to  have  been  made,  nor  any 
further  proceeding  to  have  been  had  in  the  District  Court ;  but 
upon  the  judgment  above  stated  the  case  was  removed  to  the  Su- 
preme Court  of  the  Territory,  where  the  judgment  of  the  District 
Court  was  affirmed,  and  a  procedendo  awarded. 

It  is  evident  that  this  judgment  is  not  a  final  one  agamst  the  plain- 
tiffs in  error.  It  merely  decides,  that  the  rejoinder  and  the  mat- 
ters therein  contained  are  not  sufficient  to  bar  the  information,  and 
that  the  demurrer  ought  to  be  sustained,  and  that  the  plaintiffs  in 
error  take  nothing  by  their  rejoinder.  But  there  is  no  judgment 
of  ouster  against  them,  nor  any  thing  in  the  judgment  which  pr^ 
vents  them  from  continumg  to  exercise  the  liberties  and  privileges 
which  the  information  charges  them  to  have  usurped.  In  order  to 
make  the  decision  a  final  one,  the  court,  under  the  opinion  expressed 
by  them,  should  have  proceeded  to  adjudge  that  the  plaintiffs  in 
error  do  not  in  any  manner  use  the  privileges  and  franchises  \n 
question,  and  that  they  be  for  ever  absolutely  forejudged  and  ex- 
cluded from  exercising  or  using  the  same,  or  any  of  them,  in  future. 
And  we  presume  that  the  Supreme  Court  of  the  Territory  awarded 
the  procedendo  to  the  District  Court  in  order  to  enable  it  to  pro- 
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ceed  to  final  judgment,  the  Supreme  Court  havmg  no  power  to 
rive  a  judgment  of  ouster,  in  the  shape  in  which  the  case  came  be- 
fore it. 

Inasmuch,  therefore,  as  there  has  been  no  final  judgment,  the 
writ  of  error  from  this  court  must  be  dismissed  for  want  of  jurisdic- 
tion. And  being  dbmissed  on  this  ground,  it  is  unnecessary  to 
examine  the  .other  objections  which  have  been  taken  in  support  of 
the  motion. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
fi*om  the  Supreme  Court  of  the  Territory  of  Iowa,  and  was  argued 
by  counsel.  On  consideration  whereof,  and  it  appearing  to  the 
court  here  upon  an  inspection  of  said  transcript  that  the  judg- 
ment of  the  said  Supreme  Court  is  not  a  final  one  in  the  case,  it 
is  thereupon  now  here  ordered  and  adjudged  b^  this  court,  that  this 
writ  of  error  be  and  the  same  is  hereby  dbnussed  for  the  want  of 
jurisdiction. 


Whaeton  Jomes,  Plaintiff,  v.  John  Van  2Iandt. 

Under  the  fourth  section  of  the  act  of  12th  Fehruary,  1793^  respecting  fbgitives 
from  justice,  and  persons  escaping  from  the  service  of  their  master,  on  a  char^ 
for  harbouring  and  concealing  fugitives  from  labor,  the  notice  need  not  be  m 
writing  by  the  claimant  or  his  agent,  stating  that  such  person  is  a  fugitive  from 
labor  under  the  third  section  of  the  above  act,  and  servea  on  the  person  harbour- 
ins  or  concealing  such  fugitive,  to  make  him  liable  to  the  penalty  of  five  hundred 
dollars  under  the  act. 

Such  notice,  ^  not  in  writing  and  served  as  aforesaid,  may  be  given  verbally  by 
the  claimant  or  his  asent  to  the  person  who  harbours  or  conceals  the  fugitive ; 
and  to  charge  him  under  the  statute  a  general  notice  to  the  public  in  a  newspaper 
is  not  necessary. 

Clear  proof  of  the  knowledge  of  the  defendant,  by  his  own  confession  or  otherwise, 
that  he  knew  the  colored  person  was  a  slave  and  fugitive  from  labor,  though  he 
may  have  acquired  such  knowledge  fit>m  the  slave  himself,  or  otherwise,  is  suffi- 
cient to  charge  him  with  notice. 

Receiving  the  motive  from  labor  at  three  o'clock  in  the  momins,  at  a  place  in 
the  State  of  Ohio  about  twelve  miles  distant  from  the  place  in  Kentucky  where 
the  fugitive  was  held  to  labor,  from  a  certain  individual,  and  transporting  him  in 
a  closely  covered  wagon  twelve  or  fourteen  miles,  so  that  the  boy  thereby  es- 
caped pursuit,  and  his  services  were  thereby  lost  to  his  master,  is  a  harbouring  cr 
concealing  of  the  fugitive  within  the  statute. 

A  transportation  under  the  above  circumstances,  thoush  the  boy  should  be  recap* 
tured  by  his  master,  is  a  harbouring  or  concealing  of  him  within  the  statute. 

Such  a  transportation,  in  such  a  wqgon,  whereby  the  services  of  the  boy  were  en- 
tirely lost  to  his  master,  is  a  harbouring  of  him  within  the  statute. 

A  claim  of  the  fugitive  from  the  person  harbouring  or  concealing  him  need  not  pre- 
cede or  accompany  the  notice. 

Any  overt  act  so  marked  in  its  character  as  to  show  an  intention  to  elude  the  vigi- 
lance of  the  master  or  his  agent,  and  which  is  calculated  to  attain  such  an  object, 
is  a  harbouring  of  the  fugitive  within  the  statute. 

In  this  particular  case,  the  firit  and  second  counts  contain  the  necessary  averments, 
that  Andrew,  the  colored  man,  escaped  from  the  State  of  Kentucky  mto  the  State 
ofOhio. 
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Thej  also  contain  the  necessary  avennents  of  notice  that  said  Andrew  was  a  Aigi* 
tive  from  labor,  within  the  description  of  the  act  of  Conffress. 

The  averments  in  the  said  counts,  tnat  the  defendant  harboured  said  Andrew,  are 
sufficient. 

Said  counts  are  otherwise  sufficient. 

The  act  of  Congress,  approved  February  12, 1793,  is  not  repugnant  to  the  consti- 
tution of  the  United  States. 

The  said  act  is  not  repugnant  to  the  ordinance  of  Congress,  adopted  July,  1787. 
entitled,  "  An  Ordinance  for  the  Government  of  the  Territoiy  of  the  United 
States  northwest  of  the  River  Ohio." 

This  case  came  up  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Ohio,  on  a  certificate  of  division  in  opinion  be- 
tween the  judges  thereof. 

It  was  an  action  of  debt,  brought  by  Jones,  a  citizen  of  Ken- 
tucky, against  Van  Zandt,  a  citizen  of  Ohio,  for  a  penalty  of  five 
hundred  dollars,  under  the  act  of  Congress  passed  on  the  12th  of 
February,  1793,  for  concealing  and  harbouring  a  fugitive  slave  be- 
longing to  the  plaintiff.  The  act  is  found  in  1  Statutes  at  Large, 
302. 

The  3d  and  4th  sections,  which  were  the  only  ones  involved  in 
this  case,  are  as  follows  :  — 

^^  §  3.  Be  it  enacted,  that  when  a  person  held  to  labor  in  any 
of  the  United  States,  or  in  either  of  the  Territories  on  the  north- 
west or  south  of  the  river  Ohio,  under  the  laws  thereof,  shall  escape 
into  any  other  of  the  said  Stales  or  Territory,  the  person  to  whom 
such  labor  or  service  may  be  due,  his  agent  or  attorney,  is  hereby 
empowered  to  seize  or  arrest  such  fugitive  from  labor,  and  to  take 
him  or  her  before  any  judge  of  the  Circuit  or  District  Courts  of  the 
United  States,  residing  or  being  within  the  State,  or  before  any 
magistrate  of  a  county,  city,  or  town  corporate,  wherein  such  arrest 
or  seizure  shall  be  made  ;  and,  upon  proof  to  the  satisfaction  of  such 
judge  or  magistrate,  either  by  oral  testimony  or  affidavit  taken  before 
and  certified  by  a  magistrate  of  any  such  State  or  Territory,  that 
the  person  so  seized  or  arrested  doth,  under  the  laws  of  the  State 
or  Territory  from  which  he  or  she  fled,  owe  service  or  labor  to  the 
person  claiming  him  or  her,  it  shall  be  the  duty  of  such  judge  or 
magistrate  to  give  a  certificate  thereof  to  such  claimant,  his  agent  or 
attorney,  which  shall  be  a  sufficient  warrant  for  removing  the  said 
fugitive  from  labor  to  the  State  or  Territory  from  which  he  or  she 
fled. 

"  §  4.  That  any  person  who  shall  knowingly  and  willingly  ob- 
struct or  hinder  such  claimant,  his  agent  or  attorney,  in  so  seizing 
or  arresting  such  fugitive  from  labor,  or  shall  rescue  such  fugitive 
from  such  claimant,  his  agent  or  attorney,  when  so  arrested,  pur- 
suant to  tlie  authority  herein  given  or  declared,  or  shall  harbour 
or  conceal  such  person,  after  notice  that  he  or  she  was  a  fugi- 
tive from  labor  as  aforesaid,  shall,  for  eitli^r  of  the  said  oflfences, 
forfeit  and  pay  the  sum  of  five  hundred  dollars  ;  which  penalty  may 
be  recovered  by  and  for  the  benefit  of  such  claimant,  by  action  of 
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debt,  in  any  court  proper  to  try  the  same  ;  saving,  moreover,  to 
the  person  claunmg  such  labor  or  service  his  right  of  action  for  or 
on  account  of  the  said  injuries,  or  either  of  them." 

The  suit  was  brought  in  the  ^Circuit  Court  of  Ohio,  in  June, 
1842.  Tlie  declaration  consisted  of  four  counts,  the  two  last  of 
which  were  abandoned  in  the  progress  of  the  cause.  As  the  re- 
maining two  —  viz.  the  first  and  the  second  —  are  commented  upon 
by  the  court,  it  is  deemed  proper  to  insert  them.  They  are  as 
follows  :  — 

"  First  Count,  —  Concealing. 
*'  Wliarton  Jones,  a  citizen  of,  and  resident  in  Kentucky,  by 
Charles  Fox,  his  attorney,  complains  of  John  Van  Zandt,  a  citizen 
of,  and  resident  in  Ohio,  was  summoned  to  answer  unto  the  plain- 
tiff in  a  plea  of  debt  ;  for  that,  whereas,  a  certain  person,  to  wit, 
Andrew,  aged  about  thirty  years,  Letta,  aged  about  thirty  years,  on 
the  23d  day  of  May,  in  the  year  eighteen  hundred  and  forty-two, 
at  Boone  county,  in  the  State  of  Kentucky,  was  the  slave  of,  and 
in  possession  of  the  plaintiff,  and  his  property,  and  owed  service 
and  was  held  to  labor  to  the  plaintiff  by  the  laws  of  Kentucky,  un- 
lawfully, wTongfully,  and  unjustly,  without  the  license  or  consent 
and  against  the  will  of  the  plaintiff,  departed  and  went  away  from, 
and  out  of  the  service  of  the  plaintiff,  at  said  Boone  county,  and 
came  to  the  defendant  at  Hamilton  county,  in  the  State  and  district 
of  Ohio,  and  was  there  a  fugitive  from  labor  ;  and  the  defendant, 
well  knowing  that  said  Andrew  was  the  slave  of  the  plaintiff,  and  a 
fugitive  from  labor,  yet  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  said  district,  contriving,  and  unlawfully  and  unjustly  in- 
tending to  injure  the  plaintiff,  and  to  deprive  him  of  said  slave,  and 
of  his  service,  and  of  the  profits,  benefits,  and  advantages  that  might 
and  would  otherwise  have  arisen  and  accrued  to  him  from  said  slave 
and  his  service,  did  then  and  there,  and  there  knowingly  and  wil- 
lingly, wrongfully,  unjgsdy,  and  unlawfully  receive  the  said  slave  of 
the  plaintiff  into  his  service,  and  knowingly  and  willingly  harbour, 
detain,  conceal,  and  keep  the  said  slave,  in  consequence  of  which 
the  plaintiff  lost  said  slave,  and  was  deprived  of  liis  services  and  of 
all  benefits,  profits,  and  advantages  which  might  and  would  have 
arisen  and  accrued  to  him  from  such  slave  and  his  service,  con- 
trary to  the  statute  of  the  United  States  in  such  case  made  and 
provided,  whereby  the  defendant  forfeited  the  sum  of  five  hundred 
dollars  to  and  for  the  use  of  the  plaintiff ;  yet  the  defendant,  though 
often  requested,  has  not  paid  the  same,  nor  any  part  thereof." 

"  Second.  —  Concealing. 

"  And  also  for  that,  whereas,  on  the  day  and  year  aforesaid,  at 
said  Boone  county,  a  certain  person,  to  wit,  Andrew,  aged  about 
thirty  years,  was  the  slave  of,  and  in  the  possession  of  the  plaintiff, 
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aud  his  properly,  and  owed  service,  and  was  held  to  labor  to  the 
plaintiff  by  the  laws  of  the  State  of  Kentucky,  did  unlawfully, 
wrongfully,  and  unjustly,  without  the  license  or  consent  and  against 
the  will  of  the  plaintiff,  depart  and  go  away  from  and  out  of  his 
service,  to  wit,  at  Boone  countjr  aforesaid,  and  came  to  Han>ihon 
county  in  the  State  and  district  of  Ohio,  to  the  defendant ;  and  the 
defendant  had  notice  that  the  said  Andrew  was  the  slave  of  the 
plaintiff,  and  a  fugitive  from  labor ;  yet  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  district  aforesaid,  contriving,  and 
wrongfully  and  unjustly  mtending  to  injure  the  plaintiff,  and  deprive 
him  of  the  said  slave,  and  of  his  service,  then  and  there,  on  the  day 
and  year  aforesaid,  at  the  district  aforesaid,  knowingly  and  willingly, 
unjusdy,  wrongfully,  and  unlawfully  conceal  tlie  said  slave  from  the 
plaintiff,  in  consequence  of  which  the  plaintiff  lost  said  slave,  and 
was  deprived  of  his  service,  and  of  all  profits,  benefits,  and  advan- 
tages which  might  and  otherwise  would  have  arisen  and  accrued  to 
the  plaintiff  from  such  slave  and  his  service,  contrary  to  the  statute 
of  the  United  States  in  such  cases  made  and  provided,  whereby  the 
defendant  forfeited  the  sum  of  five  hundred  dollars,  to  and  for  the 
use  of  the  plaintiff.  Yet,  though  often  requested,  he  has  not  paid 
the  same,  nor  any  part  thereof." 

The  defendant  pleaded  the  general  issue,  and  in  July,  1843,  the 
cause  came  on  for  trial.  The  jury  found  a  verdict  for  the  plain- 
tiff. The  substance  of  the  evidence  given  upon  the  trial  was  agreed 
upon  by  the  counsel  who  argued  the  cause  in  this  court,  as  will  be 
seen  by  the  following,  viz.  :  — 

"  The  undersigned,  of  counsel  respectively  for  Jones  and  Van 
Zandt,  now  under  submission  to  the  court,  agree  that  the  statement 
of  the  evidence  as  contained  in  the  opinion  of  his  Honor,  the 
circuit  judge,  on  the  trial  below,  shall  be  taken  and  considered  by 
the  court  in  the  same  manner  as  if  it  were  a  part  of  the  record,  and 
certified  by  the  Circuit  Court. 

J.    H.    MOREHEAD, 

"26fA  February y  1847.  Of  counsel  for  Jones. 

William  H.  Seward, 
Of  counsel  for  defendant^  Fan  Zandt. 


»> 


The  evidence  thus  adopted  by  agreement  was  stated  by  Mr. 
Jusace  McLean,  in  the  trial  below,  as  follows.  See  2  McLean's 
Reports,  697. 

^^  Jones,  a  witness  called  by  the  plaintiff,  stated  that  the  plaintiff 
owned  nine  negroes  (naming  them),  and  resided  in  Boone  county, 
Kentucky.  That  the  greater  part  of  them  were  bom  his,  and  that 
he  purchased  the  others.  That  on  Saturday  evening,  the  23d  of 
April,  1842,  about  nine  o'clock,  he  was  at  the  house  of  the  plamtiff, 
and  saw  the  negroes  ;  the  next  day,  at  about  12  o'clock,  he  saw  the 
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same  negroes,  with  the  exception  of  two  of  them,  in  the  jail  at 
Covington.  The  plaintifflives  ten  miles  below  Covington.  Jack- 
son, one  of  the  absent  negroes,  returned  in  a  few  days ;  but  An- 
drew remained  absent,  and  has  not  been  reclaimed. 

''  The  plaintiff  paid  a  reward  to  the  persons  who  returned  the  ne- 
groes, of  four  hundred  and  fifty  dollars,  and  other  expenses  which 
were  incurred,  amounting  in  the  whole  to  about  the  sum  of  six  hun- 
dred dollars.  Andrew  was  about  thirty  years  old,  and  his  services 
were  worth  to  the  plaintiff  six  hundred  dollars.  That  he  could  be 
sold  in  Kentucky  for  that  sum. 

"  Several  other  witnesses  corroborated  the  statements  of  this  wit- 
ness, as  to  the  ownership  of  the  negroes,  tlie  reward  paid,  and  the 
value  of  the  services  of  Andrew. 

"  Hefferman,  a  witness,  staled,  that  he  lives  in  Sharon,  thirteeo 
miles  north  of  Cincinnati,  on  the  road  to  Lebanon.  That  on  Sun 
day  morning,  a  little  after  daylight,  he  saw  a  wagon  which  was  rap 
idly  passing  through  Sharon.  It  was  covered,  and  both  the  hind 
and  fore  part  of  the  wagon  were  closed  ;  a  colored  man  was  driving 
it.  He  knew  the  wagon  belonged  to  the  defendant,  and  his  suspi- 
cion was  excited.  The  witness,  and  one  Hargrave,  another  wit- 
ness, started,  in  a  short  time,  in  pursuit  of  the  wagon.  They  over- 
took it  near  Bates's,  about  six  miles  from  Sharon.  The  defendant 
lives  near  Sharon.  On  coming  up  with  the  wagon,  the  boy  driving 
it  was  ordered  by  Hargrave  to  stop  ;  he  checked  the  horses,  but  a 
voice  from  within  the  wagon  directed  the  boy  to  drive  over  him. 
The  wagon  horses  were  then  whipped,  running  against  Hargrave's 
horse,  which  tlirew  him  off.  The  horses  were  driven  in  a  run 
some  two  hundred  yards,  but  at  length  were  overtaken  by  the  wit- 
ness, who,  seizing  the  reins  of  the  horses,  drew  them  up  into  a 
corner  of  a  fence.  The  driver  jumped  off  and  ran  some  distance  ; 
Van  Zandt,  the  defendant,  then  came  out  of  the  wagon,  and  took 
the  lines,  but  the  witness  refused  to  let  the  horses  proceed.  Eight 
negroes  were  in  the  wagon  ;  one  of  them,  called  Jackson,  and  An- 
drew, the  driver,  escaped  ;  the  otlier  seven  were  brought  back  to 
Covington,  and  lodged  in  jail. 

"  Hargrave,  — accompanied  the  above  witness  in  pursuit  of  the 
wagon,  which  he  knew  to  belong  to  the  defendant.  Being  ac- 
quainted with  the  defendant,  he  knew  it  to  be  his  voice  which 
directed  the  colored  boy  to  drive  over  tlie  witness.  That  the  wag- 
on tongue  being  driven  against  the  horse  of  the  witness,  he  was 
thrown,  and  the  wagon  horses  were  driven  on  the  run,  until  over- 
taken and  stopped.  Seeing  the  defendant  in  the  wagon,  with  the 
negroes,  the  witness  asked  him  if  he  did  not  know  they  were  slaves. 
The  defendant  replied,  that  he  knew  they  were  slaves,  but  that  they 
were  bom  free.  H  »  said  he  was  going  to  Springboro',  a  village  in 
Warren  county.  This  witness,  and  also  Hefferman,  stated  the 
amount  paid  as  a  reward,  for  bringing  the  negroes  to  Covington,  as 
above. 
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**  Hume,  — very  early  on  Sunday  morning  saw  the  wagon  mov- 
ing very  rapidly,  and  two  men  on  horseback  pursuing  it,  near 
Bates's.  Looked  into  the  wagon,  after  it  was  stopped,  and  saw 
the  defendant  in  it,  with  the  negroes.  He  was  asked  if  he  did  not 
know  that  they  were  slaves,  and  he  replied,  that  by  nature  they 
were  as  free  as  any  one.  Witness  took  the  negroes  to  Covingion 
in  a  wagon.  Some  time  after  this,  he  saw  the  defendant,  who  said 
to  him,  '  If  you  had  let  me  alone,  the  negroes  would  have  been 
free,  but  now  they  are  in  bondage.'  And  the  defendant  said  it 
was  a  Christian  act  to  take  slaves  and  set  them  at  liberty. 

''  Bates,  a  witness,  states  that  he  went  to  the  wagon  after  it  had 
been  stopped,  looked  into  it,  and  saw  the  defendant  with  the  ne- 
groes. The  witness  said,  '  Van  Zandt,  is  that  you  ?  have  you 
a  load  of  runaways  ?'  The  defendant  rephed,  '  They  are,  by 
nature,  as  free  as  you  and  I.'  The  witness  heard  the  defendant 
say  that,  having  been  at  market  in  the  city  of  Cbcinnali,  he  re- 
turned to  Lane  Seminary,  a  distance  of  two  or  three  miles,  to  spend 
the  night  with  Mr.  Moore.  That  he  left  his  wagon  standing  in  the 
road,  and  when  he  came  to  it,  about  three  o'clock  the  next  morn- 
ing, he  found  the  negroes  standing  near  it  ;  that  he  did  not  know 
how  they  came  there,  or  where  they  wished  to  go.  He  had  no 
conversation  with  them.  He  geared  his  horses,  hitched  them  to 
the  wagon,  and  the  negroes  got  into  it.  He  afterwards  said  that 
he  had  received  the  blacks  from  Mr.  Alley* 

''  McDonald,  a  witness,  stated  that  he  heard  the  defendant  say 
he  received  the  negroes  on  Walnut  Hills,  the  same  place  as  Lane 
Seminary.  That,  at  three  o'clock  on  Sunday  morning,  he  found 
the  negroes  standing  near  his  wagon,  in  the  road  ;  they  got  into  it, 
and  he  started  for  home.  That  he  rose  early  to  have  the  cool  of 
the  morning.  Defendant  said  he  had  done  right.  That  he  would 
at  all  times  help  his  fellow-man  out  of  bondage  ;  and  that  what  he 
had  done  he  would  do  again. 

''  Thurman,  a  witness,  stated  that  he  saw  the  defendant  in*  the 
wagon  with  the  negroes,  the  cover  closed  behind  and  before,  'i'he 
defendant  said  to  Hefferman,  the  negroes  ought  to  be  free,  but  he 
knew  they  were  not.  The  defendant  lives  at  Sharon,  and  this  was 
six  or  seven  miles  beyond,  on  the  road  to  Lebanon." 

After  the  rendition  of  the  verdict  in  the  court  below,  the  counsel 
for  the  defendant  filed  reasons  in  support  of  a  motion  for  a  new  trial, 
and  also  reasons  in  support  of  a  motion  for  arrest  of  judgment, 
which  were,  respectively,  as  follows,  viz.  :  — 

John  Van  Zandt  ads.  Wharton  Jones. 

Circuit  Court  of  United  States^  7th  Circuit  and  District  of 
Ohio.  —  In  Debt.  —  Verdict  $500. 
The  defendant,  John  Van  Zandt,  by  his  counsel,  moves  the 
court  for  a  new  trial,  and  assigns  the  following  reasons  :  — 


JANUARY   TERM,  1847.  241 

Jones    V.   Van    Zandt 

1.  The  court  erred  in  charging  the  jury  that  it  was  not  necessary 
to  prove  that  the  defendant  intentionally  placed  the  colored  persons 
in  question  out  of  view,  for  the  purpose  of  eluding  the  search  of  the 
master  or  his  agent,  in  order  to  establish  the  fact  of  concealment,  or 
to  prove  tliat  he  received,  shehered,  and  placed  them  out  of  view 
for  said  purpose,  in  order  to  establish  the  fact  of  harbouring  ;  but 
charged  that  it  was  sufficient,  if  the  jury  believed,  from  the  evidence, 
that  the  defendant  received  the  colored  persons  into  his  wagon,  and 
transported  them  to  Bates's  from  Walnut  Hills,  with  intent  to  facil- 
itate their  escape  from  their  master. 

2.  The  court  erred  in  charging  the  jury  that  it  was  not  necessary, 
in  order  to  establish  the  plaintiff's  right  to  recover,  to  prove  actual 
notice  to  the  defendant  from  the  claimant^  or  some  one  acting  in  his 
behalf,  that  the  persons  alleged  to  be  harboured  or  concealed  by  him 
were  fugitives  from  labor,  within  tlie  meaning  of  the  act  of  Con- 
gress ;  but  charged,  that  it  was  sufficient  if  the  jury  should  be  satis- 
fied, from  the  evidence,  that  the  defendant  knew  that  such  persons 
were  fugitives  from  labor. 

3.  The  verdict  is  against  evidence. 

4.  The  verdict  is  against  law. 

Chase  &  Ball,  Attorneys  for  DefH. 

John  Van  Zandt  ads.  WnARtoN  Jones. 

Circuit  Court  of  United  States^  7th  Circuit  and  District  of 
Ohio,  —  In  Debt. 

The  defendant,  by  his  counsel,  moves  the  court  to  arrest  judgment 
on  the  verdict  rendered  in  this  cause  for  the  following  reasons  :  — 

I.  Because  the  plaintiff's  declaration,  and  the  allegations  there- 
in contained,  are  insufficient  in  law  to  warrant  said  judgment. 

1 .  In  this,  that  in  no  count  of  said  declaration  has  the  plaintiff 
averred  that  the  person  or  persons  therein  described  as  fugitives 
frdm  labor  were  held  to  service  under  the  laws  of  the  State  of 
Kentucky,  and,  being  so  held,  escaped  from  that  Stale  into  the 
State  of  Ohio. 

2.  In  this,  that  the  act  of  Congress  referred  to  in  said  declara- 
tion is  unwarranted  by,  or  repugnant  to,  the  constitution  of  the 
United  States,  and  therefore  null  and  void. 

3.  That  the  said  act,  so  far  as  it  applies  to  the  case  made  in  the 
plaintiff's  declaration,  is  repugnant  to  the  sixth  article  of  the  ordi- 
nance for  the  government  of  the  territorj'  of  the  United  States 
northwest  of  the  river  Ohio,  and  therefore,  so  far,  null  and  void. 

4.  In  other  respects. 

II.  Because  the  verdict  rendered  by  the  jury  is  general,  whereas 
it  ought  to  have  been  confined  to  the  good  count,  or  counts,  in  said 
declaration. 

Chase  Sl  Ball,  *Attomeysfor  DefH. 
19* 
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In  order  to  bring  these  questions  before  the  Supreme  Court, 
the  judges  below  differed  pro  formri^  and  a  certificate  was  made 
out,  showing  tliat  their  opinions  were  opposed  on  the  following 
points  :  — 

First.  Whether,  under  the  4th  section  of  the  act  of  1 2th  Feb- 
ruaiy,  1793,  "  respecting  fugitives  from  justice,  and  persons  es- 
caping from  the  service  of  their  masters,  on  a  charge  for  harbouring 
and  concealing  a  fugitive  from  labor,"  the  notice  must  be  in  writing 
by  the  claimant,  or  his  agent,  staling  that  such  person  is  a  fugitive 
from  labor,  under  the  3d  section  of  the  above  act,  and  served  on 
the  person  harbouring  or  concealing  such  fugitive,  to  make  him  liable 
to  the  penalty  of  five  hundred  dollars  under  the  act. 

Secondly.  Whether  such  notice,  if  not  in  writing  and  served  as 
aforesaid,  must  be  given  verbally  by  the  claimant  or  his  agent  to 
the  person  who  harbours  or  conceals  the  fugitive  ;  or  whether,  to 
charge  him  under  the  statute,  a  general  notice  to  the  public  m  a 
newspaper  is  necessary. 

Thirdly.  Whether  clear  proof  of  the  knowledge  of  the  defendant, 
by  his  own  confession  or  otherwise,  that  he  knew  the  colored  per- 
son was  a  slave  and  fugitive  from  labor,  though  he  may  have  ac- 
quired such  knowledge  from  the  slave  himself,  or  otherwise,  is  not 
sufficient  to  charge  him  with  notice. 

Fourthly.  Whether  receiving  the  fugitive  from  labor  at  three 
o'clock  in  the  morning,  at  a  place  in  the  State  of  Ohio  about  twelve 
miles  distant  from  the  place  in  Kentucky  where  the  fugitive  was 
held  to  labor,  from  a  certain  individual,  and  transporting  him  in  a 
closely  covered  wagon  twelve  or  fourteen  miles,  so  that  the  boy 
thereby  escaped  pursuit,  and  his  services  were  thereby  lost  to  his 
master,  is  not  a  harbouring  or  concealing  of  the  fugitive  within  the 
statute. 

Fifthly.  Whether  a  transportation,  under  the  above  circumstan- 
ces, though  the  boy  should  be  recaptured  by  his  master,  is  not  a 
harbouring  or  concealing  of  him  within  the  statute. 

Sixthly.  Whether  such  a  transportation,  in  an  open  wagon, 
whereby  the  services  of  the  boy  were  entirely  lost  to  his  master  is 
not  a  harbouring  of  him  within  the  statute. 

Seventhly.  Whether  a  claim  of  the  fugitive  from  the  person  har- 
bouring or  concealing  him  must  precede  or  accompany  the  notice. 

Eighthly.  Whether  any  overt  act,  so  marked  m  its  character  as 
to  show  an  intention  to  elude  the  vigilance  of  the  master  or  his 
agent,  and  which  is  calculated  to  attain  such  an  object,  is  a  har- 
bouring of  the  fugitive  within  the  statute. 

The  cause  having  progressed,  and  the  jury  brought  in  their  ver- 
dict, the  defendant  moved  in  arrest  of  judgment,  and  assigned  sun- 
dry reasons  in  support  of  his  motion,  on  some  of  which  points  the 
opinions  of  the  judges  were  opposed,  to  wit :  — 

First,  Whether  the  first  and  second  counts  contain  the  necessary 
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averments,  that  Andrew,  the  colored  man,  escaped  from  the  State 
of  Kentucky  into  the  State  of  Ohio. 

Secondly.  Whether  said  counts  contain  the  necessary  aver- 
ments of  notice  that  said  Andrew  was  a  fugitive  from  labor,  within 
the  description  of  the  act  of  Congress. 

Thirdly.  Whether  the  averments  in  said  counts,  that  the  defend- 
ant harboured,  said  Andrew,  are  sufficient. 

Fourthly.  Whether  said  counts  are  otherwise  sufficient. 

Fifthly.  Whether  the  act  of  Congress,  approved  February  12th, 
1793,  be  repugnant  to  the  constitution  of  the  United  States. 

Sixthly.  Whether  said  act  -be  repugnant  to  the  ordinance  of 
Congress,  adopted  July,  1787,  entitled,  "  An  ordinance  for  the 
government  of  the  territory  of  the  United  Slates  northwest  of  the 
river  Ohio.*' 

The  case  was  submitted  on  printed  argument,  by  Mr.  Moreheady 
for  the  plaintiff,  and  Mr.  Chase  and  Mr.  Seward^  for  the  defendant. 
It  is  impossible  to  insert  the  whole  of  these  arguments,  as  that  of 
Mr.  Chase  is  upwards  of  one  hundred  pages,  and  that  of  Mr.  Sew- 
ard forty  pages,  in  length. 

The  points  stated  and  argued  by  Mr.  Chase  were  the  follow- 
ing :  — 

1.  Whether  the  plaintiff 's  declaration  be  sufficient;  and,  under 
this  head,  what  are  the  requisites  of  notice  under  the  act  of  1793  ?  , 

2.  What  acts  constitute  the  offence  of  harbouring  or  concealing, 
under  the  statute  f 

3.  Wliether  the  act  of  1793  be  consistent  with  the  provisions  of 
the  ordinance  of  July  13,  1787  f 

4.  Whetlier  die  act  of  1793  be  not  repugnant  to  the  constitution 
of  the  United  States  ? 

Mr.  Seufard  stated  his  points  as  follows  :  — 

1 .  The  declaration  is  insufficient. 

2.  The  evidence  was  improper  and  insufficient. 

3.  The  act  of  1793,  so  far  as  the  present  subject  is  involved, 
is  void,  because  it  violates  the  ordinance  of  1787. 

4.  'i'he  act  of  1793  conflicts  with  the  constitution  of  the  United 
States,  and  is  therefore  void. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  case  comes  here  on  a  division  of  opinion  in  the  Circuit 
Court  of  Ohio. 

The  subject-matter  of  the  original  suit  was  debt  for  a  penalty  of 
$500,  under  the  act  of  Congress  of  February  12th,  1793,  for  con- 
cealing and  harbouring  a  fugitive  slave  belonging  to  the  plaintiff. 

The  certificate  of  the  division  of  opinion,  as  will  be  seen  in  the 
record,  relates  to  varictus  questions,  arising  under  two  beads. 
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First,  on  rulings  made  at  the  trial,  and,  secondly,  on  a  motion  in 
arrest  of  judgment. 

These  questions  extend  to  the  unusual  number  of  fourteeti.  Not, 
however,  that  the  presiding  judge  in  the  circuit  and  his  associ- 
ate entertained  strong  doubts  concerning  tlie  general  principles 
involved  in  them  all,  as  may  be  seen  in  the  report  of  the  case 
(2  McLean,  C  C.  615),  but  because  the  questions  involved  could 
not  oilieruise  be  brought  here  ;  and  they  possessed  so  wide  and 
deep  an  interest,  as  to  render  it  desirable  they  should  come  under 
the  revision  of  this  court. 

For  that  purpose,  in  conformity  to  w^hat  is  understood  to  have 
been  ihe  usage  in  the  circuits,  they  accommodated  the  parties  by 
letting  a  division  pro  forma  be  entered  on  all  the  points  presented. 

It  is  not  understood  that  any  of  them  embrace  things  urged  n merely 
as  reasons  for  a  a  new  trial.  For  if  they  did,  —  as  such  a  trial  rests 
in  the  discretion  of  the  court,  and  is  not  a  matter  of  strict  right,  —  a 
division  of  opinion  in  relation  to  it  furnishes  no  cause  for  bringing 
the  case  here  for  our  decision  on  questions  certified.  United  tS tales 
V.  Daniell,  6  Wheat.  542  ;  4  Wheat.  213;  5  Cranch,  11,  187  ; 
4  Wash.  C.  C.  333. 

Before  entering  on  the  examination  of  the  points,  it  will  make 
several  of  them  more  intelligible,  if  we  advert  to  the  clause  in  the 
constitution  bearing  on  this  subject,  and  the  act  of  Congress  under 
which  the  action  was  instituted. 
.  The  former  is,  that  "  No  person  held  to  service  or  labor  in  one 
Slate,  under  the  laws  thereof,  escaping  into  another,  shall,  in  con- 
sequence of  any  law  or  regulation  therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due."  —  Art.  IV.,  §  2. 

In  respect  to  the  statute,  it  will  not  be  necessary  to  repeat  here 
any  of  it,  except  portions  of  the  3d  and  4th  sections  :  — 

§  3.  "  And  be  it  also  enacted.  That  when  a  person,  held  to 
labor  in  any  of  the  United  Stales  or  in  either  of  the  territories  on 
the  northwest  or  south  of  the  river  Ohio,  under  the  laws  thereof, 
shall  escape  into  any  other  of  the  said  States  or  Territory,  the  per- 
son to  whom  such  labor  or  service  may  be  due,  his  agent  or  attor- 
ney, is  hereby  empowered  to  seize  or  arrest  such  fugitive  from 
labor." 

§  4.  "  And  be  it  further  enacted,  that  an}*  person  who  shall 
knowingly  and  willingly  obstruct  or  hinder  such  claimiiit,  his  agent 
or  attorney,  in  so  seizing  or  arresting  suclv  fugitive  from  labor,  or 
shall  rescue  such  fugitive  from  such  claimant,  his  agent  or  attorney, 
when  so  arrested  pursuant  to  the  authority  herein  given  or  declared, 
or  shall  harbour  or  conceal  such  person,  after  notice  that  he  or  she 
was  a  fugitive  from  labor,  as  aforesaid,  shall,  for  either  of  the  said 
offences,  forfeit  and  pay  the  sum  of  five  hundred  dollars." —  1 
Statutes  at  Large,  303,  305,  Act  of  Feb.  i2,  1793. 
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The  first  question  at  the  trial  on  which  a  division  arose  was,  in 
substance,  whether  the  ''notice"  referred  to  in  the  4th section  must 
be  in  writing. 

No  doubt  exists  with  this  court  that  it  may  be  otherwise  than  in 
writing,  if  it  only  bring  home  clearly  to  the  defendant  knowledge 
that  the  person  he  concealed  was  "  a  fugitive  from  labor." 

The  offence  consists  in  continuing  to  secrete  from  the  owner 
what  the  acts  of  Congress  and  the  constitution,  as  well  as  the  laws 
of  several  of  the  States,  treat,  for  certain  purposes,  as  property,  after 
knowing  that  claims  of  propefty  exist  in  respect  to  the  fugitive. 

Now  tlie  act  of  Congress  does  not,  in  terms,  require  the  notice 
to  be  in  writing,  nor  does  the  reason  of  the  provision,  nor  the  evil  to 
be  guarded  against,  nor  any  sound  analogy. 

The  reason  of  the  provision  is  merely,  that  the  party  shall  have 
notice  or  information  sufficient  to  put  him  on  inquiry,  whether  he 
is  not  intermeddling  with  what  belongs  to  another. 

If  the  information  given  to  him,  orally  or  in  writing,  is  such  as 
ought  to  satisfy  a  fair-minded  man  that  he  is  concealing  the  property 
of  another,  it  is  his  duty  under  the  constitution  and  laws  to  cease 
to  do  it  longer.  Eades  v.  Vandeput,  5  East,  39,  note  ;  Blake  v. 
Lanyon,  6  D.  &  E.  221. 

Such  a  notice  is  sufficient  also  by  way  of  analogy  ;  as,  for  in- 
stance, notice  in  relation  to  a  prior  claim  on  property  purchased. 
The  Ploughboy,  I  Gall.  41  ;  9  Jurist,  649  ;  1  Sumner,  C.  C  173  ; 
1  Cranch,  45.  Or  of  a  prior  defence  or  set-off  against  a  demand 
assigned  to  him.  Humphries  v.  Blight's  Assignees,  4  Dall.  370. 
Or  even  in  crimes,  that  the  notes  or  coin  one  is  passing  away  are 
counterfeit. 

Any  other  construction  would  go,  likewise,  beyond  the  evil  to  be 
avoided  by  the  notice,  which  was  the  punishment  of  an  individual 
for  harbouring  or  concealing  a  person,  without  having  reasonable 
grounds  to  believe  he  was  thereby  injuring  another. 

Any  other  construction,  too,  would  be  suicidal  to  the  law  itself, 
as  before  a  notice  in  writing  could  be  prepared  and  served  on  the 
defendant,  the  fugitives  would  be  carried  beyond  the  reach  of 
recovery  in  many  cases,  and  in  others  would  have  passed  into  un- 
known hands. 

This  is  not  a  case  like  some  cited  in  the  argument,  where  the 
party  prosecuted  was  not  concerned  in  getting  away  the  apprentice 
or  person  harboured,  but  merely  entertained  him  afterwards  from 
hospitality,  or  in  ignorance  of  his  true  character  and  condition. 

Then  a  more  formal  notice  and. demand  of  restoration  may  be 
proper,  before  suit,  in  order  to  remove  any  doubts  as  to  the  con- 
dition of  the  fugitive  who  is  thus  entertained,  or  the  intent  of  the 
master  to  enforce  his  rights  and  reclaim  his  property.  I  Chit.  Gen. 
Prac.  449.  But  verbal  notice  is  enough  then.  See  the  cases  in 
East  and  Dumford  &  East,  just  cited.    • 
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Besides  this,  the  present  is  a  case  where  the  defendant  was  a 
partaker  in  accomplishing  the  escape  itself,  Yike  a  particeps  criminisy 
and  where  the  concealment  and  harbouring  were  not  after  the  escape 
was  over,  but  during  its  progress,  while  the  slaves  were  in  transitu ; 
and  where  the  notice  is  not  exchisively  with  a  view  to  procure  their 
resioradon,  but  is  also  an  element  in  the  case  to  show  whether 
the  party  was,  knowingly  or  ignoi-anlly  as  to  iheir  condition,  ren- 
dering them  assistance  to  escape  by  temporarily  harbouring  or  se- 
creting them.  So  far  as  regards  this  point,  it  is  a  question  merely 
of  scienter.  No  matter  how  or  whence  the  knowledge  came,  if  it 
only  existed.  The  conceahnent  here  was  pracdsed  during  fresh  pur- 
suit to  retake  the  slaves  ;  and  hence,  without  any  formal  notice  or 
demand,  no  doubt  could  exist  as  to  the  wish  to  reclaim  them,  as 
well  as  the  fact  of  their  being  slaves.  See  Hart  v.  Aldridge, 
Cowp.  54. 

Furthermore,  that  the  defendant  has  not  suffered  by  the  charge 
to  the  jury  on  this  point  is  manifest  from  his  own  declarations  at 
the  time,  that  he  knew  the  fugidves  to  be  slaves  (Jones  v.  Van 
Zandt,  2  McLean,  C.  C.  599),  and  from  the  instruction  to  the  jury 
that  this  fact  must  be  clearly  proved  before  they  ought  to  convict 
him  (p.  607). 

This  view  of  the  subject  disposes  of  several  other  points  of  divis- 
ion connected  with  it.  Because  every  purpose  contemplated  by 
the  notice  is  accomplished,  without  a  publication  of  it  previously 
in  a  newspaper,  which  is  the  second  question. 

To  require  such  a  publication  would  be  entirely  arbitrary,  and 
would  still  more  surely  defeat  the  whole  law  than  to  hold  the  no- 
tice must  be  m  writing,  and  served  on  the  defendant,  before  he  is 
liable. 

So,  as  to  the  third  quesdon,  whether  the  information  be  sufficient 
if  acqufred  from  the  slave  himself,  —  it  is  manifest  that  such  a  source 
of  information  for  that  fact  is  one  of  the  most  satisfactory,  as  he  has 
good  means  of  knowing  it,  and  is  not  likely  to  admit  his  want  of 
freedom,  unless  it  actually  exist. 

The  next  quesdon  relates  to  what  constitutes  concealment  or 
harbouring  of  a  slave,  within  the  meaning  of  this  statute. 

It  seems  from  the  facts,  which  by  agreement  are  all  those  re- 
ported in  the  printed  case  as  tried  in  the  court  below  (2  McLean, 
696) ,  as  well  as  those  inserted  in  Uiis  record,  that  several  slaves, 
owned  by  the  plainuff  in  Kentucky,  escaped  from  him  and  fled 
to  Ohio,  adjoining,  and,  aided  by  some  person  not  named,  and 
when  about  twelve  miles  distant  from  their  master's  residence,  were 
taken  into  a  covered  wagon  hy  the  defendant  in  the  night,  and 
driven  with  speed  twelve  or  fourteen  miles,  so  that  one  was  never 
retaken,  though  fresh  suit  was  made  for  the  whole. 

Now,  whatever  technical  definidon  may  exist  of  the  word  con* 
ceal  or  harbour^  as  applied  to  apprentices  or  other  subjects,  no 
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doubt  can  exist,  that  these  words  and  their  derivatives  must  here  be 
construed  in  reference  to  the  matter  of  the  statute,  and  the  nature 
of  the  offence  to  be  punished. 

These  show  this  offence  to  consist  often  in  assistance  to  escape, 
and  reach  speedily  some  distant  place,  where  the  master  cannot 
find  or  reclaim  such  fugitives,  rather  than  in  detaining  them  long  in 
the  neighbourhood,  or  secreting  them  about  one's  premises. 

We  see  ntohing,  then,  in  the  facts  here,  or  m  the  instruction  of 
the  judge  on  them,  secundum  subjectam  materiamy  which  shows 
this  case  not  to  have  been,  as  the  jury  found  it  to  be,  one  within 
the  manifest  design  of  the  statute  against  harbouring  and  concealing 
persons  who  were  fugitives  from  labor,  after  notice,  or  full  knowl- 
edge of  their  character. 

Indeed,  the  general  definition  of  the  word  harbour  in  1  Bouvier, 
460,  as  quoted  by  the  defendant's  counsel,  —  saying  nothing  as  to 
the  authority  of  that  work,  —  is  such  as  to  be  fully  covered  by  the 
facts  in  this  case,  as  stated  in  the  record,  and  as  found  by  the  jury. 
It  is,  —  "  to  receive  clandestinely,  and  without  lawful  authority,  a 
person  for  the  purpose  of  concealing  him,  so  that  another,  having 
the  right  to  the  lawful  custody  of  such  person,  shall  be  deprived  of 
the  same." 

There  was  a  clandestine  reception  of  the  slaves,  and  without 
lawful  authority,  and  a  concealment  of  them  in  a  covered  wagon, 
and  carrying  them  onward  and  away,  so  as  to  deprive  the  owner  of 
their  custody.  "  To  harbour  "  is  also  admitted  in  the  argument 
often  to  mean  "  to  secrete."  Such  is  one  of  the  established  defi- 
nitions by  the  best  lexicographers.  Yet  here  they  were  secreted, 
not  only,  as  just  stated,  by  being  placed  in  a  covered  wagon,  and 
carried  to  a  greater  distance  from  their  master,,  but  it  was  done  rap- 
idly, and  in  part  under  the  shades  of  night. 

That  no  mistake  on  this  point  occurred  at  tlie  trial  is  likewise  man- 
ifest from  the  fact,  that  the  judge  charged  the  jur}*-,  the  defendant 
must  not  be  considered  as  harbouring  or  concealing  the  slaves,  un- 
less his  conduct  was  such,  ''as  not  only  to  show  an  intendon  to 
elude  the  vigilance  of  the  master,  but  such  as  is  calculated  to  attain 
that  object."    2  McLean,  C  C.  615. 

Nor  can  the  recovery  of  one  of  the  slaves  afterwards,  who  was 
thus  concealed  and  transported,  vaiy  the  previous  fact  of  secreting 
and  harbouring  him.  That  is  the  fifth  inquiry.  The  answer  to  the 
sixth  is  involved  in  that  to  the  fourth  and  fifth  ;  as  is  an  answer  to 
the  seventh  in  that  to  the  first  question.  Because,  if  the  notice 
need  not  come  from  the  claimant  himself,  nor  be  in  writing,  it  need 
not  be  preceded  or  accompanied  by  a  claim,  which  is  the  seventh 
mquiry.  A  claim  subsequently  made  must  be  equally  valid  with 
one  before  the  notice,  whethet  looking  to  the  reason  of  the  case,  or 
the  language  of  the  statute. 

The  gist  of  the  offence  consists  in  the  concealment  of  another's 
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property,  under  knowledge  that  it  belongs  to  another,  and  not  in  a 
claim  being  previously  made  and  refused.  That  refusal  might  con- 
stitute a  separate  wrong,  or  be  another  species  of  evidence  to  prove 
a  harbouring  of  the  slave,  but  it  is  not  the  offence  itself,  for  which 
the  penalty  now  sued  for  is  imposed. 

The  eighth  and  last  question  linder  this  head  seems  to  be  an  ab- 
stract proposition,  and  does  not  refer  to  any  particular  facts  in  the 
case.  But  if  it  was  laid  down  in  relation  to  some  of  them,  as  it  must 
be  presumed  to  have  been  in  order  to  make  it  a  proper  subject  for 
a  division  of  opinion,  to  be  reconsidered  here,  we  are  not  aware 
of  any  thing  objectionable  in  it.  The  "  overt  act "  spoken  of  was 
required  to  be  one  botli  intended  and  calculated  to  elude  the  master's 
vigilance.  If  so,  it  showed  acts  and  designs  of  the  defendant, 
which  in  the  words  and  spirit  of  the  statute  amount  or  tend  directly 
to  "  harbour  or  conceal "  the  fugitive  from  labor. 

We  shall  now  proceed  to  the  points  of  division  in  respect  to  the 
motion  in  arrest.  They  are,  firstly,  whether  the  counts  contain  the 
necessary  averments,  that  the  slave  Andrew  escaped  from  Ken- 
tucky to  Ohio. 

It  is  admitted  that,  this  prosecution  being  a  penal  one,  the  decla- 
ration must  bring  it  within  the  statute  clearly,  whether  looking  to  its  ^ 
language  or  spirit.    Dwarris  on  Statutes,  736  ;  6  Dane's  Abr.  244, 
§  8  ;  Simmons's  case,  4  Wash.  C.  C.  397.     It  is  not  necessary 
to  multiply  authorities  on  so  elementary  a  proposition. 

On  turning  to  the  counts,  however,  it  will  be  seen  that  they 
allege  the  residence  of  the  plaintiff  in  Kentucky,  —  the  ownership 
by  him  of  these  slaves,  held  to  labor  there,  —  and  their  "unlaw- 
fully," and  '*  without  his  consent,"  going  from  that  place  to  Ohio, 
as  "  fugitives  from  labor."  All  these  allegations  combined,  and 
not  merely  tlie  going  away,  are  a  clear  and  sufficient  averment  of 
an  escape  of  the  slave  Andrew  under  the  first  objection  in  arrest. 
If  they  contain  sufficient  matter  to  show  an  escape,  it  need  not  be 
alleged  in  the  very  words,  ipsissimis  verbis^  of  tlie  statute.  1  Chit. 
PI.  357  ;  The  King  v.  Stevens  et  ah,  5  East,  244. 

The  ungrammatical  use  of  the  word  "was"  for  "were,"  in 
speaking  of  both  slaves,  is  urged  as  an  uncertainty  which  vitiates 
this  part  of  the  declaration.  But  no  one  can  doubt  that  both  are 
referred  to,  and  the  more  especially  after  a  verdict.  As  to  what  is 
thus  covered  by  a  verdict,  see  Garland  t;.  Davies,  4  How.  131, 
and  the  cases  there  cited,  and  11  WencL  374. 

The  second  point  certified  under  the  motion  in  arrest  is,  whether 
the  "  counts  contain  the  necessary  averments  of  notice  that  said 
Andrew  was  a  fugitive  from  labor  widiin  the  description  of  the  act 
of  Congress." 

We  cannot  doubt  that  they  do,  when  the  first  count  alleges  that 
said  Andrew  was  in  Ohio,  "  a  fugitive  from  labor,  and  the  defend- 
ant, well  knowing  that  said  Andrew  was  the  slave  of  the  plaintiff, 
and  a  fugitive  from  labor,"  &c.,  did  harbour  and  conceal  hmi. 
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So  in  respect  to  the  third  question  connected  with  the  arrest  of 
judgment,  which  is,  whether  the  averments  are  sufficient  under  the 
statute  as  to  harbouring  the  slave  Andrew^,  the  answer  can  be  but 
one  way.  However  strict  the  construction  should  be,  yet  the  count 
jilleges,  in  so  many  words,  that  the  defendant  did  "  knowingly  and 
wilfully  harbour^  detain,  conceal^  and  keep  said  slave." 

Under  the  fourth  general  objection  of  insufficiency  in  the  declara- 
tion, no  specific  point,  not  otherwise  designated,  has  been  called  to 
our  attention,  except  that  all  the  acts  alleged  in  the  declaration  are 
not  said  to  be  "  contrary  to  the  statute."  This  last  expression 
follows  the  concluding  portion  of  the  count,  and  this  expression 
may  be  necessary  in  a  penal  declaration.  Lee  v.  Clark,  2  East, 
333  ;   1  Gall.  259,  265,  271  ;  1  Chit.  PI.  358. 

But  all  know,  that  where  it  is  inserted  at  the  end  of  a  declaration 
or  indictment,  it  does  not,  as  a  general  rule,  relate  to  the  last  pre- 
ceding averments  alone,  but  the  whole  subject-matter  before  alleged 
to  constitute  an  offence.  It  is  all  that  misconduct  which  is  contrary 
to  the  statute,  and  not  the  concluding  part  of  it  only. 

It  remains  to  consider  the  fifth  and  sixth  divisions  of  opmion  under 
this  head.  They  are,  whether  the  act  of  Congress,  under  wliich 
the  action  is  brought,  is  repugnant  either  to  the  constitution,  or  the 
ordinance  ''  for  the  government  of  the  territory  northwest  of  the 
river  Ohio." 

Tins  court  has  already,  after  much  deliberation,  decided  that  the 
act  of  February  12th,  1793,  was  not  repugnant  to  the  constitution. 
The  reasons  for  their  opinion  are  fully  explained  by  Justice  Story 
in  Prigg  v.  Pennsylvania,  16  Peters,  611. 

In  coming  to  that  conclusion  they  were  fortified  by  the  idea,  that 
the  constitution  itself,  in  the  clause  before  cited,  flung  its  shield,  for 
security,  over  such  property  as  is  in  controversy  in  the  present 
case,  and  the  right  to  pursue  and  reclaim  it  within  tlie  limits  of 
another  State. 

This  was  only  carrying  out,  in  our  confederate  form  of  govern- 
ment, the  clear  right  of  every  man  at  common  law  to  make  fresh 
suit  and  recapture  of  his  own  property  within  the  realm.  3  Black. 
Com.  4. 

But  the  power  by  national  law  to  pursue  and  regain  most  kinds 
of  property,  in  the  limits  of  a  foreign  government,  is  rather  an  act  of 
comity  than  strict  right ;  and  hence,  as  the  property  in  persons 
might  not  thus  be  recognized  in  some  of  the  States  in  the  Union, 
and  its  reclamation  not  be  allowed  through  either  courtesy  or  light, 
this  clause  was  undoubtedly  introduced  into  the  constitution,  as  one 
of  its  compromises,  for  the  safety  of  that  portion  of  the  Union  which 
did  permit  such  property,  and  which  otherwise  might  often  be  de- 
prived of  it  entirely  by  its  merely  crossing  the  line  of  an  adjoining 
State.     3  Madison  Papers,  1569,  1589. 

This  was  thought  to  be  too  harsh  a  doctrine  in  respect  to  any 
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title  to  properly,  —  of  a  friendly  neighbour,  not  brought  nor  placed 
in  another  State,  under  its  laws,  by  the  owner  himself^  but  escaping 
there  against  his  consent,  and  often  forthwith  pursued  in  order  to  be 
reclaimed. 

The  act  of  Congress,  passed  only  four  years  after  the  constitution 
was  adopted,  was  therefore  designed  merely  to  render  effective 
the  guaranty  of  the  constitution  itself;  and  a  course  of  decisions 
since,  in  the  courts  of  the  States  and  general  government,  has  for 
half  a  century  exhibited  great  uniformity  in  favor  of  the  validity  as 
well  as  expediency  of  the  act.  5  Serg.  &  R.  62  ;  9  Johns.  67  ; 
12  Wend.  311,  607  ;  2  Pick.  11 ;  Baldw.  C.  C.  326  ;  4  Wash. 
C.  C.  326  ;  18  Pick.  215. 

While  the  compromises  of  the  constitution  exist,  it  is  impossible 
to  do  justice  to  their  requirements,  or  fulfil  the  duty  incumbent  on 
us  towards  all  the  members  of  the  Union,  under  its  provisions,  with- 
out sustaining  such  enactments  as  those  of  the  statute  of  1793. 

We  do  not  now  propose  to  review  at  length  the  reasoning  on 
which  this  act  has  been  pronounced  constitutional.  All  of  its  pro- 
visions have  been  found  necessary  to  protect  private  rights,  under 
the  clause  in  the  constitution  relating  to  this  subject,  and  to  execute 
the  duties  imposed  on  the  general  government  to  aid  by  legisla- 
tion in  enforcing  every  constitutional  provision,  whether  in  favor  of 
itself  or  others.  This  grows  out  of  the  position  and  nature  of  such 
a  government,  and  is  as  imperative  on  it  in  cases  not  enumerated 
specially,  in  respect  to  such  legislation,  as  in  others. 

That  this  act  of  Congress,  then,  is  not  repugnant  to  the  constitu- 
tion, must  be  considered  as  among  the  settled  adjudications  of  this 
court. 

The  last  question  on  which  a  division  is  certified  relates  to  the 
ordinance  of  1787,  and  the  supposed  repugnancy  to  it  of  the  act  of 
Congress  of  1793. 

The  ordinance  prohibited  the  existence  of  slavery  in  the  territory 
northwest  of  the  river  Ohio  among  only  its  own  people.  Similar 
prohibitions  have  from  time  to  time  been  introduced  into  many  of 
the  old  States.  But  this  circumstance  does  not  affect  the  domes- 
tic institution  of  slavery,  as  other  States  may  choose  to  allow  it 
among  their  people,  nor  impair  their  rights  of  property  under  it, 
when  their  slaves  happen  to  escape  to  other  States.  These  other 
States,  whether  northwest  of  the  river  Ohio,  or  on  the  eastern  side 
of  tlie  AUeghanies,  if  out  of  the  Union,  would  not  be  bound  to  sur- 
render fugitives,  even  for  crimes,  it  being,  as  before  remarked,  an  act 
of  comity,  or  imperfect  obligation.  Holmes  r.  Jennison  et  al.,  14 
Pet.  640.  But  while  within  the  Union,  and  under  the  obligations 
of  the  constitution  and  laws  of  the  Union,  requiring  that  this  kind 
of  property  in  citizens  of  other  States  —  the  right  to  '*  service  or 
labor  "  —  be  not  discharged  or  destroyed,  they  must  not  interfere 
to  impair  or  destroy  it,  but,  if  one  so  held  to  labor  escape  into 
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their  limits,  should  allow  him  to  be  retaken  and  returned  to  the 
place  where  he  belongs.  In  all  this  there  is  no  repugnance  to  the 
ordinance.  Wherever  that  existed,  States  still  maintain  their  own 
laws,  as  well  as  the  ordinance,  by  not  allowing  slavery  to  exist 
among  their  own  citizens  (4  Martin's  R.  385).  But  in  relation 
to  inhabitants  of  other  States,  if  they  escape  into  the  limits  of 
States  within  the  ordinance,  and  if  the  constitution  allow  them, 
when  fugitives  from  labor,  to  be  reclaimed,  this  does  not  interfere 
with  their  own  laws  as  to  their  own  people^  nor  do  acts  of  Congress 
interfere  with  them,  which  are  rightfully  passed  to  carry  these  con- 
stitutional rights  into  effect  there,  as  fully  as  in  other  portions  of  the 
Union. 

»  Before  concluding,  it  may  be  expected  by  the  defendant  that 
some  notice  should  be  taken  of  the  argument,  urging  on  us  a  dis- 
regard of  the  constitution  and  the  act  of  Congress  m  respect  to  this 
subject,  on  account  of  the  supposed  inexpediency  and  invalidity  of 
all  laws  recognizing  slavery  or  any  right  of  property  in  man.  But 
that  is  a  political  question,  settled  by  each  State  for  itself;  and  the 
federal  power  over  it  is  limited  and  regulated  by  the  people  of  the 
States  in  the  constitution  itself,  as  one  of  its  sacred  compromises, 
and  which  we  possess  no  authority  as  a  judicial  body  to  modify  or 
overrule. 

Whatever  may  be  the  theoretical  opinions  of  any  as  to  the  expe- 
diency of  some  of  those  compromises,  or  of  the  right  of  property  in 
persons  which  they  recognize,  this  court  has  no  alternative,  while 
they  exist,  but  to  stand  by  the  consthution  and  laws  with  fidelity 
to  their  duties  and  their  oaths.  Their  path  is  a  strait  and  narrow 
•one,  to  go  where  that  constitution  and  the  laws  lead,  and  not  to 
break  both,  by  travelling  without  or  beyond  them. 

Let  our  opinion  on  the  several  points  raised  be  certified  to  the 
Circuit  Court  of  Ohio  in  conformity  to  these  views. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Ohio,  and  on  the  points  and  questions  on  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  were  certi- 
fied to  this  court  for  its  opinion,  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided,  and  was  argued  by  counsel ;  on 
consideration  whereof,  it  is  the  opinion  of  this  cotirt,  — 

1st.  That,  imder  the  fourth  section  of  the  act  of  12th  February, 
1793,  respecting  fugitives  from  justice,  and  persons  escaping  from 
the  service  of  their  master,  on  a  charge  for  harbouring  and  conceal- 
ing fugitives  from  labor,  the  notice  need  not  be  in  writing  by  the 
claimant  or  his  agent,  stating  that  such  person  is  a  fugitive  from 
labor,  under  the  third  section  of  the  above  act,  and  served  on  the 
person  harbouring  or  concealing  such  fugitive,  to  make  him  liable  to 
#Ko  -«»,oUv  of  five  hundred  dollars  under  the  act. 
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2d.  That  such  notice,  if  not  in  writing  and  served  as  aforesaid, 
may  be  given  verbally  by  tlie  claimant  or  his  agent,  to  tlie  person 
who  harbours  or  conceals  the  fugitive,  and  that  to  charge  him  under 
the  statute,  a  general  notice  to  the  public  in  a  newspaper  is  not 
necessary. 

3d.  That  clear  proof  of  tlie  knowledge  of  the  defendant,  by  his 
own  confession  or  otherwise,  that  he  knew  die  colored  person  was  a 
slave  and  fugitive  from  labor,  though  he  may  have  acquired  such 
knowledge  from  the  slave  himself,  or  otherwise,  is  sufficient  to 
charge  him  with  notice. 

4th.  That  receiving  the  fugitive  from  labor  at  three  o'clock  in  the 
morning,  at  a  place  in  the  State  of  Ohio,  about  twelve  miles  distant 
from  tlie  place  in  Kentucky  where  the  fugitive  was  held  to  labor 
from  a  certain  individual,  and  transporting  him  in  a  closely  covered 
wagon  twelve  or  fourteen  miles,  so  that  the  boy  thereby  escaped 
pursuit,  and  his  services  were  thereby  lost  to  his  master,  is  a  har- 
bouring or  concealing  of  the  fugitive  within  the  statute. 

5th.  That  a  transportation  under  the  above  circumstances,  though 
the  boy  should  be  recaptured  by  his  master,  is  a  harbouring  or  con- 
cealing of  him  within  the  statute. 

6th.  That  such  a  transportation,  in  such  a  wagon,  whereby  the 
services  of  the  boy  were  entirely  lost  to  his  master,  is  a  harbouring 
of  him  within  the  statute. 

7th.  That  a  claim  of  the  fugitive  from  the  person  harbouring  or 
concealing  him  need  not  precede  or  accompany  the  notice. 

8th.  I'hat  any  overt  act,  so  marked  in  its  character  as  to  show 
an  intention  to  elude  the  vigilance  of  the  master  or  his  agent,  and 
which  is  calculated  to  attain  such  an  object,  is  a  harbouring  of  the. 
fugitive  within  the  statute. 

9lh.  That  the  first  and  second  counts  contain  die  necessary 
averments,  that  Andrew,  the  colored  man,  escaped  from  the  State 
of  Kentucky  into  the  State  of  Ohio. 

10th.  Tliat  said  counts  contain  the  necessary  averments  of  notice 
that  said  Andrew  was  a  fugitive  from  labor  whhin  the  descripdon 
of  the  act  of  Congress. 

11th.  That  the  averments  in  said  counts,  that  the  defendant 
harboured  said  Andrew,  are  sufficient. 

12th.  That  said  counts  are  otherwise  sufficient. 

13th  That  the  act  of  Congress  approved  February  12th,  1793, 
is  not  repugnant  to  the  constitution  of  the  United  States.     And, 

Lastly.  That  the  said  act  is  not  repugnant  to  the  ordinance  of 
Congress  adopted  July,  1787,  entided,  '*  An  ordinance  for  the 
government  ot  the  territory  of  the  United  States  northwest  of  the 
river  Ohio.'* 

It  is  thereupon  now  here  ordered  and  adjudged  by  this  court, 
that  it  be  so  certified  to  the  said  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio. 
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William  Taylor,  George  Taylor,  Willlaji  Primrose,  and  Eliza, 
HIS  Wife,  George  Porter,  and  Elspet,  his  Wife,  William 
Rainey,  Alexander  Rainey,  and  Elizabeth  Rainey,  Complain- 
ants AND  Appellants,  v,  Vincent  M.  Benilam,  Administrator  de 
bonis  non,  with  the  Will  annexed,  of  Samuel  Savage,  deceasld, 
Respondent  and  Appellee. 

Vincent  M.  Benham,  dtc,  v.  George  Taylor,  &c. 

By  the  laws  of  Alabama,  an  administrator  de  bonis  non,  with  the  will  annexed,  ia 
liaole  tor  a^dets  in  the  hands  ul'a  former  execuior. 

Wiiero  an  executor  has  settled  what  appears  to  be  a  final  account,  it  must  be  a  very 
sirong  case  of  fraud  proved  in  sucfi  a  settlement,  or  of  clear  accident  or  muitake, 
to  uiuiie  It  just  to  reopen  and  revise  the  account  afler  the  lapse  of  twenty  years 
and  the  death  of  the  parties  concerned. 

Wiiere  a  person  who  held  land  as  trustee  directed  by  his  will  that  the  whole  of 
the  property  that  he  may  die  seized  and  possessed  of,  or  may  be  in  any  wise  be- 
longing to  him,  should  be  sold,  the  executors  had  power  to  sell  the  land  held  in 
trust,  as  well  as  that  belongmg  to  the  testator  in  his  own  right. 

The  trustee,  by  his  will,  havifig  appointed  residuary  legatees,  must  be  considered 
as  devising  tfie  trust  as  well  as  tlie  lands  to  these  residuary  legatees,  who  thus 
became  themselves  trustees  for  the  original  cestui  que  trust. 

The  power  in  the  executors  to  sell  was  a  power  coupled  with  a  trust 

It  might  also  be  considered  as  a  power  coupled  witli  an  interest. 

The  distinction  between  these  powers  adverted  to. 

In  order  to  avoid  an  escheat,  and  carry  out  the  wishes  of  the  testator,  a  court  of 
equity  will,  if  necessary,  consider  land  as  money,  where  a  testator,  who  is  a  trus- 
tee, has  directed  the  land  to  be  sold,  and  will  direct  the  proceeds  to  be  given  to 
the  cestui  que  trust. 

Whether  the  executor  had  a  power  to  sell  coupled  with  a  trust,  or  a  power  coupled 
with  an  interest,  the  residuary  legatees  tooK  by  devise  and  not  by  descent,  al- 
though they  were  supposed  to  be  also  the  ctstai  que  trusts 

If,  therefore,  they  were  aliens,  the  land  did  not  escheat  on  the  death  of  the  trustee, 
because  land  taken  by  devise  does  not  escheat  until  office  found,  although  land 
cast  by  descent  does. 

The  testator,  who  held  the  lands  as  trustee,  having  died  in  South  Carolina,  the 
executor  took  out  letters  testamentary  in  that  dtate,  sold  the  lands  which  were  in 
Kentucky,  and  then  removed  his  residence  to  Alabama  He  can  be  sued  in 
Alabama  for  the  proceeds  of  the  lands,  because  his  transactions  in  reference  to 
tlietn  Were  not  necessarily  connected  with  the  settlement  of  the  estate  und**r  his 
letters  testamentary. 

Having  sold  the  lancls  and  received  the  consideration,  he  must  be  responsible  co  the 
residuary  lesaiees. 

An  obje<-tion  that  only  one  executor  sold  (there  having  originally  been  four)  cannot 
be  sustained.  Where  a  power  is  coupled  with  a  trust,  it  is  only  necessary  to 
show  such  a  case  as  may,  in  a  court  of  equity,  make  an  agent  or  trustee  liable  to 
those  for  whom  he  acts  As  much  strictness  is  not  required  as  there  would  be 
if  the  power  to  sell  were  a  naked  one,  and  not  coupled  with  an  interest  or  trust. 

A  power  to  sell,  coupled  either  with  an  interest  or  trust,  survives  to  the  surviving 
executor.  So  also,  if  all  the  trustees  or  executors  in  such  a  case  decline  to  act, 
except  one. 

When  a  sale  is  made  under  a  will,  the  omission  to  record  the  will  does  not  vitiate 
the  sale,  unless  recording  is  made  necessary  by  a  local  statute. 

The  land  being  in  fact  sold  by  the  executor,  claiming  a  right  to  do  so  under  the 
will,  and  the  purchase  money  being  received  by  him,  ho  is  responsible  to  the 
cestui  que  trusts  for  the  money  thus  received.  The  reception  of  an  additional 
sum,  as  purchase  money,  by  tliem,  witli  a  reservation  of  the  right  to  sue  the  ex- 
ecutor, is  not  an  avoidance  of  the  first  sale  by  the  execut<»r. 

Rut  the  executor  is  not  responsible  for  more  monev  thi^n  he  received,  with  interest, 
unless  in  case  of  very  supine  negligence  or  wilfnl  default.     A  claim  for  damages 
would  also  be  subject  to  the  operation  of  the  statute  of  limitations. 
20* 
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If  the  executor  himself  did  not  set  up  a  claim,  as  an  oflket,  for  his  peruonol  expenses, 
his  representative  cannot  do  it,  under  the  circumstances  of  this  case. 

The  ceaitu  que  trusts  residing  in  a  foreign  country,  the  statute  of  limitations  did  not 
hegtn  to  run  until  a  demand  was  made  upon  the  executor  for  the  money.  His 
reluming  it  during  that  time  is  no  evidence  that  he  did  not  intend  to  account 
for  il. 

Althoui^h  the  bill  made  no  distinction  between  the  two  characters  in  which  tlic 
executor  acted,  namely,  as  executor  proper,  and  as  executor  having  a  power 
coupled  with  a  trust,  yet  as  no  objection  was  taken  in  the  court  below  upon  tliis 
ground,  this  court  does  not  think  that  an  amendment  is  imperatively  nucebsary. 
The  material  facts  are  alleged  upon  which  the  claim  rests. 

These  cases  were  twice  before  partially  brought  to  the  notice 
of  the  court,  and  are  reported  in  1  How.  282,  and  2  How.  395. 

They  were  cross  appeals  from  the  District  Court  of  tlie  United 
States  for  die  iNorthern  District  of  Alabama,  sitting  as  a  court  of 
equity. 

I'he  bill  was  originally  filed  by  Samuel  Taylor,  the  father  of 
William,  George,  Kliza,  and  Elspet,  together  with  his  nephews, 
William  Rainey,  Alexander  Rainey,  and  his  niece,  Ehzabelh 
Rainey,  against  George  M.  Savage,  executor  of  Samuel  Savage, 
deceased.  The  object  of  the  bill  was  to  hold  the  estate  of  Samuel 
Savage  responsible  for  certain  moneys  which,  it  was  alleged,  he  had 
received  during  his  lifetime,  in  his  capacity  of  executor  of  William 
F.  Taylor,  a  citizen  of  the  State  of  South  Carolina,  and  also  for 
his  alleged  neglect  of  lands  in  Kentucky,  by  which  they  were  lost. 

The  record  was  very  voluminous,  as  a  great  mass  of  evidence 
was  filed  in  the  court  below,  all  of  which  was  brought  up  to  this 
court. 

The  claim  divided  itself  into  two  distinct  branches,  one  arising 
from  transactions  in  South  Carohna,  where  William  F.  Taylor,  ihe 
testator,  died,  and  where  letters  testamentary  were  taken  out  by 
Samuel  Savage ;  and  the  other  from  transactions  in  the  State  of 
Kentucky.     Each  of  these  branches  will  be  stated  separately. 

William  F.  Taylor  resided  in  South  Carolina,  where  he  had  been 
naturalized  in  1796.  Savage  lived  with  him  for  some  time,  and 
afterwards  continued  to  reside  in  the  vicinity.  In  1811,  Taylor 
died,  leaving  a  will,  which  was  admhted  to  probate  on  the  11th  of 
August,  1811. 

At  the  time  of  his  death,  the  brother  and  sister  of  the  testator, 
namely,  Samuel  Taylor  and  Mary  Taylor,  were  both  alive,  married, 
and  had  issue.  Their  children  ultimately  became  parties  to  this 
suit,  and  their  names  are  in  the  title  of  the  case.  Samuel  Taylor 
had  two  sons,  namely,  William  and  George,  and  two  daughters, 
namely,  Eliza,  who  intermarried  with  William  Primrose,  and  Ebpet, 
who  intermarried  with  George  Porter.  Mary  Taylor  intermarried 
with  William  Rainey,  and  her  issue  were  two  sons  and  a  daughter, 
namely,  William,  Alexander,  and  Elizabeth. 

'i'he  first  section  of  William  F.  Taylor's  will  was  as  follows, 
namely  :  — 
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''  First.  1  do  hereby  order,  will,  and  direct,  that  [on]  the  first  day 
of  January,  first  after  my  decease,  or  as  near  that  day  as  can  con- 
venienily  be,  that  the  whole  of  the  property  that  I  may  die  seized 
and  possessed  of,  or  may  in  any  wise  belong  to  me,  be  sold  on  the 
following  terms  and  conditions,  that  is  to  say  :  All  the  personal 
properly  on  a  credit  of  twelve  months  from  the  day  of  sale,  pur- 
chasers giving  notes  of  hand  or  bonds,  with  security,  to  the  satisfac- 
tion of  my  executors  ;  and  all  landed  or  real  property  belonging,  or 
in  any  wise  appertaining  to  me,  shall  be  sold  on  a  credit  of  one,  two, 
and  tliree  years,  by  equal  instalments,  purchasers  to  give  bond, 
bearing  interest  from  the  date,  with  securities  to  the  satisfaction  of 
my  executors,  and,  moreover,  a  mortgage  on  the  premises." 

The  second  section  gave  a  legacy  to  his  negro  woman  Sylvia. 

The  third  ^nd  fourth  sections  also  bequeathed  legacies  to  partic- 
ular individuals. 

The  fifth  and  sixth  sections  were  as  follows  :  — 

"  Fifthly.  I  do  hereby  will,  order,  give,  grant,  and  devise  all  the 
remainder  or  residue  of  my  estate  which  shall  be  remaining,  after 
paying  the  before-mentioned  legacies,  to  my  dearly  beloved  brother, 
Samuel  Taylor,  of  the  parish  of  Drumblait  and  shire  of  Aberdeen, 
in  Scotland,  and  to  my  beloved  sister,  Mary  Taylor,  of  the  same 
place,  share  and  share  alike,  provided  they  shall  both  be  alive  at 
the  time  of  my  decease,  and  have  issue,  which  issue,  after  their 
respective  deaths,  shall  share  the  same  equally  ;  but  if  either  the 
said  Samuel  Taylor  or  said  Mary  Taylor  shall  die  without  issue, 
then  the  survivor,  or,  if  both  shall  be  dead,  the  issue  of  the  said 
Samuel  Taylor  or  Mary  Taylor,  whichsoever  shall  leave  the  same, 
sfiall  be  entitled  to  the  whole  of  the  said  remainder  or  residue  of 
my  said  estate,  share  and  share  alike. 

''  And  sixthly  and  lastly.  I  do  hereby  nominate,  constitute,  and 
appoint  my  friends,  Samuel  Savage,  Esquire,  of  the  district  of  Ab- 
beville and  Slate  of  South  Carolina,  Patrick  McDowell,  of  the 
city  of  Savannah  and  Slate  of  Georgia,  merchant,  Duncan  Mathe- 
son  and  William  Ross,  of  the  city  of  Augusta  and  State  of 
Georgia,  merchants,  executors  of  this  my  last  will  and  testament ; 
hereby  revoking  and  making  void  all  former  wills  and  testaments,  at 
any  time  by  me  heretofore  made,  and  do  declare  this  to  be  my  last 
will  and  testament." 

'I'he  executors  all  qualified  as  such.  No  bond  was  given,  as 
neither  the  laws  of  the  State  nor  the  practice  of  the  court  requu*ed 
a  bond  from  an  executor  under  a  will.     This  narrative  will  treat, 

1st.  Of  the  transactions  in  South  Carolina  where  all  the  execu- 
tors acted. 

2d.  Of  the  Kentucky  lands,  where  Savage  acted  alone. 

1 .   With  respect  to  what  was  done  in  South  Carolina. 

On  the  30ih  of  September,  J 81 1,  an  inventory  and  appraisement 
wore  made  of  the  goods  and  chattels  of  the  deceased.     But  as  the 
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amount  was  not  added  up,  it  cannot  properly  be  staled  ;  and  on  the 
18th  of  January,  1812,  an  additional  inventory  and  appraisement 
were  made,  which  latter  amounted  to  $808.12.  A  hst  of  notes 
and  accounts  due  to  tlie  estate  was  also  handed  in  by  Savage,  as 
one  of  die  executors.  Ross  also  61ed  a  Hst  of  notes,  bonds,  and 
open  accounts  belonging  to  the  estate,  in  his  possession. 

In  January,  1812,  the  four  executors  made  sales  of  the  real  and 
personal  property,  amounting  to  $24,011.46,  and  returned  a  list 
tliereof  to  the  Court  of  Ordinary.  The  law  at  tliat  time  did  not  re- 
quire an  account  of  sales  to  be  recorded.  After  this,  McDowell 
did  not  appear,  by  the  record,  to  have  any  further  participation  in 
tlie  settlement  of  the  estate. 

Savage,  Matheson,  and  Ross,  each  filed  separate  accounts. 
Those  of  Matheson  and  Ross  will  be  disposed  of  before  taking  up 
those  of  Savage. 

Matheson  filed  but  one  account,  namely,  on  the  30th  March, 
1813,  by  which  a  balance  was  due  to  the  executor  of  $281.76. 

Ross  filed  three  accounts,  namely  :  — 

1813,  March  30lh.     Balance  due  the  estate,      $4,034.80 

1814,  April  4th.  '*  "  "  6,093.63 

1815,  April  4th.  '*  ''  ''  6,299.77 

Ross  does  not  appear  to  have  filed  any  further  accounts,  and 
what  became  of  this  balance  the  record  does  not  show.  It  does 
not  appear  to  have  been  paid  over  to  Savage  ;  but  the  complain- 
ants, in  their  bill,  disavowed  all  claim  against  Ross. 

Savage  filed  ten  accounts,  one  in  each  year  till  1818,  April  22. 

The  last-mentioned  account  was  as  follows  :  — 

Dr.    The  Estate  of  Wm.  F.  Taylor^  deceased^  with  Samuel    Cr. 
Savage^  Executor, 
1618. 

March  11,  V  To  cash  paid  ordinary,           -         -  "  $  1-75 

V  ''    cash  paid  Butler  &  Brooks,     -  -  23. 62 J 

V  ''    cash  paid  Butler  &  Hammond,  -  16.00 
14,  V  "    cash  paid  James  Day,     -         -  -  2.50 

'*   expenses  to  Edgefield  court-house, 

and  to  Augusta,          -         -         -  25.25 
22,  V  *'   cash    paid    M.  Mims,  clerk,  &c., 

for  cost, 17.18} 

V  "    cash  paid  die  clerk,         .         -         -  1.56 J 

87. 87  J 
My  commissions  on  $  10,393.421,  at  2 J,  -      259.82 
"  "  87.87 J,  -         -  2.18 

$349.87i 
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March  22,  V  Cash  paid  the  ordinary,         -         -         -  l.lSj 

Expenses  at  Edgefield  court-house,        -  5.00 

April  22,   V  Cash  paid  Adam  Hutchinson,  attorney 

for  the  parties  interested,  -         -  10,037.364 

$10,043.55 

1818.  

March   14,    By  balance  due  the  estate,  as  per  last 

return, 9,966. 97i 

''    cash  received  of  adm'r  L.  Hammond,  -      180.00 
'*    cash  received  of  adm'r  Wm.  Hall,  it 
being  the  balance  of  his  bond  and 
interest,  after  deducting  $  200,  under 
a  compromise  of  a  land  case,     -         -      246.45 

$  10,393.42i 
Deduct  amount  from  the  other  side,         -      349. 87| 


$10,043.55 


Amount  balanced,         $  10,043.55 
The  account  current,  received  in  the  ordinary's  office  on  the 
oath  of  Samuel  Savage,  executor,  the  22d  April,  1818,  and  find 
vouchers  for  every  item  marked  with  the  letter  V  on  the  left  hand 
mfrgin.  Jno.  Simkins,  O.  E,  D. 

At  the  time  of  filling  this  account,  there  was  filed  also  the  fol- 
lowing receipt :  — 

"  Received  of  Samuel  Savage,  executor  of  the  estate  of  Wm.  F. 
Taylor,  deceased,  the  sum  of  ten  thousand  and  thirty-seven  dollars 
and  thirty-six  and  one  quarter  cents,  in  full  of  his  actings  and  doings 
on  the  said  estate  up  to  this  date,  as  per  his  account  current  this 
day  rendered  to  the  ordinary  of  Edgefield  district.  I  say,  received 
by  me  this  twenty-second  of  April,  anno  Domini  1818. 

Samuel  Taylor, 
William  Rainet,  and 
Mart  Rainey,  his  wife. 
Per  Adam  Hutchinson, 

Their  Mornty.^^ 

These  accounts  of  Savage  have  been  stated  together,  in  order 
not  to  make  a  break  in  the  narrative.  It  will  be  necessary  now  to 
go  back  in  the  order  of  time. 

On  the  14th  of  February,  1815,  Savage  applied,  by  petition,  to 
one  of  the  judges  of  the  Court  of  Equity  in  South  Carolina  for  au- 
thority to  loan  out  the  funds  of  the  estate,  praying  the  court  to  make 
such  order  as  might  seem  equitable  and  just.     Whereupon  the 
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court  passed  an  order  timt  the  petitioner  should  lend  out  the  money 
on  a  credit  of  twelve  montlis,  on  such  good  security  as  he  might 
approve  of. 

At  some  time  in  the  year  1815,  Samuel  Taylor  came  to  the 
United  States. 

On  the  9th  of  February,  1816,  he  executed  the  following  pa- 
per :  — 

*'  Georgia,  City  of  Jlugusta  . 

"  Whereas,  Samuel  Savage,  one  of  the  executors  of  the  last  will 
and  testament  of  William  F.  Taylor,  late  of  Ldgefield  district, 
South  Carolina,  deceased,  and  Samuel  Taylor,  brother  of  the  said 
William  F.  Taylor,  deceased,  for  himself,  and  in  behalf  of  his  sis- 
ter, Mary  Rainey,  and  her  husband,  William  Rainey,  of  Scotland, 
being  desirous  of  adjusting  tlie  afiairs  of  said  estate,  so  far  as  have 
come  to  the  hands  of  the  said  Sanmel  Savage,  consent  and  agree 
tliat  the  said  executor  shall  pay  ov'er  to  the  said  Samuel  Taylor,  at 
this  time,  as  much  money  as  he  can  spare,  and  on  or  before  the  first 
of  April  ensuing,  to  pay  over  all  the  money  that  may  be  collected 
on  account  of  said  estate.  The  said  Samuel  Taylor,  for  himself, 
and  in  behalf  of  his  said  sister  Mary  and  her  said  husband,  doth 
hereby  consent  and  agree,  on  receiving  from  the  said  executor  all 
the  moneys  that  can  be  collected  by  the  first  of  April  next,  to  allow 
the  said  executor  two  years  from  this  time  to  close  the  remaining 
business  of  said  estate  ;  and  for  the  money  heretofore  deposited  in 
the  Bank  of  Augusta,  and  which  has  since  been  put  out  at  inter^t, 
no  interest  will  be  required  of  the  sard  executor  for  said  money  dur- 
ing the  time  the  same  remained  in  bank  ;  and  [on]  all  moneys  which 
may  be  collected  hereafter  by  the  said  executor,  no  interest  will  be 
required,  provided  the  same  shall  be  paid  over  to  the  said  Samuel 
Taylor,  or  his  lawful  agent,  in  a  reasonable  time  after  the  sanje  shall 
have  been  collected.  The  said  executor  hath  permission  to  com- 
promise all  doubtful  claims  or  debts  due  to  the  said  William  F. 
Taylor  in  his  lifetime,  or  any  litigated  cases  relating  to  the  recovery 
of  lands  in  South  Carolina. 

"  Given  under  my  hand,  this  9th  of  February,  1816. 

Samuel  Taylor, 

For  himself,  and  for  my  sister, 
Mary  Rainey,  and 
William  Rainey,  her  husband. 
"Test:  Nicholas  Ware." 

On  the  day  of  the  execution  of  the  above,  namely,  the  9ih  of 
February,  1816,  Savage  paid  to  Taylor  $5,300,  and  on  the  26th 
of  March  following,  the  further  sum  of  $4,700,  both  of  which  are 
entered  in  the  account  settled  on  the  3d  of  February,  1817,  with 
the  Court  of  Ordinary. 

On  the  2d  of  April,  1816,  Samuel  Taylor  executed  a  power  of 
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attorney  to  Adam  Hutchinson  and  Peter  Bennock,  or  either  of 
them,  authorizing  them  to  receive  on  behalf  of  his  sister,  Mary 
Rainey,  and  her  husband,  William  Rainey,  all  sums  of  money  which 
were,  are,  or  may  become  due  and  owing  to  the  estate  of  the  late 
William  F.  Taylor,  and  to  sue  for  or  prosecute  all  actions  neces- 
sary for  the  recovery  of  a  real  estate  in  the  State  of  Kentucky 
belonging  to  him,  the  said  Taylor,  and  his  sister. 

On  the  26ih  of  September,  1817,  Savage  addressed  a  letter  to 
Taylor,  representing  that  there  was  great  difficulty  in  collecting 
money  due  to  the  estate,  his  anxiety  to  bring  the  matter  to  a  settle- 
ment, that  during  the  winter  he  would  be  able  to  pay  three  or  four 
thousand  dollars,  but  that  he  must  advance  it  out  of  money  arising 
from  the  sale  of  a  tract  of  land  of  his  own,  &c.,  &c.,  &c. 

On  the  22d  of  April,  1818,  Savage  paid  to  Hutchinson  the  sum 
of  $  10,037.36,  as  already  mentioned. 

In  1818,  Savage  went  to  Kentucky,  and  we  pass  on  to  the  other 
branch  of  the  complainants*  claim  ;  namely, 

2.  Transactions  respecting  Kentucky  lands. 

In  order  to  understand  the  position  of  William  Forbes  Taylor, 
the  testator,  with  regard  to  tliese  lands,  it  will  be  necessary  to  recur 
to  the  original  and  subsequent  titles. 

On  the  25th -of  May,  1786,  Patrick  Henry,  governor  of  Virginia, 
in  consideration  of  six  land-office  treasury-warrants,  as  well  as  by 
virtue  and  in  consideration  of  a  military  warrant  under  the  king  of 
Great  Britain's  proclamation  of  1763,  granted  to  Daniel  Broadhead, 
junior,  a  tract  of  land  containing  four  thousand  four  hundred  acres, 
beginning,  &c.,  &c.,  &c. 

On  the  30th  of  September,  1786,  Broadhead  conveyed  the  land 
to  William  Forbes,  of  the  city  of  Philadelphia,  in  consideration  of 
the  sum  of  £  183,  Pennsylvania  currency. 

On  the  19th  of  Februarjr,  1794,  Forbes  conveyed  the  land  to 
John  Phillips,  for  the  consideration  of  X37  10s. 

On  the  3d  of  June,  1802,  John  Phillips  conveyed  the  same  land 
to  Mary  Forbes,  widow  and  administratrix  of  William  Forbes,  de- 
ceased, in  trust  for  the  right  heir  or  heirs  of  the  above-named  Wil- 
liam Forbes.     The  consideration  was  one  dollar.  ' 

On  the  17th  of  September,  1805,  Mary  Forbes,  widow  and  ad- 
ministratrix, conveyed  the  land  to  William  Forbes  Taylor,  of  South 
Carolina,  in  trust  for  die  right  heir  of  William  Forbes,  deceased. 
The  consideration  was  one  dollar. 

In  1808,  Taylor  went  to  Kentucky  and  caused  about  thirty 
ejectments  to  be  brought  against  the  occupants  of  the  land. 

In  181 1,  William  F.  Taylor  died. 

On  the  14th  of  September,  1815,  Mary  Taylor,  otherwise 
Rainey,  and  her  husband,  William  Rainey,  executed  a  power  of 
Attorney  to  Patrick  McDowell  and  Samuel  Taylor,  authorizing 
ihem  to  sue  for,  &c.,  all  houses  and  lands  which  belonged  to  Wil- 
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liam  Forbes.  The  power  contained  the  recital  of  a  pedigree,  by 
which  Mary  Taylor  claimed  to  be  the  niece  and  one  of  the  heirs 
of  William  Forbes,  deceased,  and  of  his  intestate  son,  Nathaniel 
Forbes. 

In  1818,  Samuel  Savage,  the  executor  of  Taylor,  went  to  Ken- 
tucky, and  whilst  there  executed  two  deeds,  one  to  Alexander 
McDonald  and  others,  and  one  to  Zachariah  Peters  and  others,  for 
poitions  of  the  land  in  question.  The  sums  which  he  is  stated  in 
the  deeds  to  have  received  are  |i800  in  one  case,  and  $  1,318  in 
the  other. 

In  1818,  Savage  removed  from  South  Carolina  to  Tennessee, 
and  afterwards  to  Alabama. 

In  1836,  William  Primrose,  who  had  married  Eliza  Taylor,  the 
daughter  of  Samuel  Taylor,  went  to  Kentucky  and  made  a  com- 
promise with  many  of  the  settlers  on  the  land. 

In  June,  1837,  Primrose  visited  Savage  in  Alabama  and  in- 
quired what  had  become  of  the  Kentucky  lands,  to  which  Savage 
replied  that  they  had  never  been  sold  ;  but  upon  the  production  of 
the  two  deeds  above  mentioned,  admitted  that  he  had  executed 
them,  but  denied  that  he  had  ever  received  any  money  for  them. 

In  December,  1837,  Savage  died,  and  George  M.  Savage  be- 
came his  executor. 

On  the  1st  September,  1838,  the  bill  in  this  case  was  filed  by 
Samuel  Taylor,  William  Rainey,  Alexander  Rainey,  and  Elizabeth 
Rainey  (all  of  whom  were  aliens,  residing  in  Scotland),  against 
George  M .  Savage,  tlie  executor  of  Samuel  Savage,  deceased. 

The  bill  states  that  William  F.  Taylor,  who  was  a  native  of 
Scotland,  but  a  naturalized  citizen  of  the  United  States,  died  in  the 
Edgefield  district,  in  South  Carolina,  about  the  year  1811,  having 
first  made  his  last  will,  which  was  duly  proved  and  admitted  to 
record  before  the  Court  of  Ordinary  in  the  Edgefield  district,  on  the 
11th  day  of  August,  1811,  and  appointed  Patrick  McDowell, 
Duncan  Matheson,  William  Ross,  and  Samuel  Savage  his  execu- 
tors, who,  on  the  said  lllh  August,  1811,  were  duly  qualified  as 
such,  and  took  upon  themselves  die  trust  reposed  in  them. 

By  the  provisions  of  the  will,  the  bill  fiirther  states,  after  the 
payment  of  sundry  legacies,  all  of  which  it  is  suggested  were  paid, 
the  testator  gave,  granted,  and  devised  all  the  remainder  or  residue 
of  his  estate,  remaining  after  the  payment  of  said  legacies,  to  his 
brother,  Samuel  Taylor,  of  the  parish  of  Drumblait,  and  shire  of 
Aberdeen,  in  Scotland,  and  to  his  sister,  Mary  Taylor,  of  the  same 
place,  share  and  share  alike  ;  provided,  that  both  of  them  were  alive 
at  the  time  of  the  testator's  death,  and  have  issue,  which  issue,  after 
the  respective  deaths  of  his  brother  and  sister,  were  to  share  the 
same  equally  ;  but  if  either  of  them  should  die  without  issue,  then 
the  survivor,  or,  if  both  should  be  dead,  the  issue  of  said  Samuel  and 
Mary,  were  to  be  entided  to  the  whole  of  the  remainder  or  residue 
of  said  estate,  share  and  share  alike. 
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The  bill  further  states,  that  ilie  residuary  legatees  were  alive  at 
the  time  of  the  testator's  death  ;  that  they  were  both  legally  mar- 
ried, and  respectively  had  issue  ;  that  the  sister,  Mary  Taylor,  is 
dead,  and  that  the  complainanis,  William,  Alexander,  and  Elizabeth 
Itainey,  are  her  issue. 

The  bill  further  states,  that  the  executors  executed  their  trusts 
severally  ;  that  Matheson  and  Ross  departed  tliis  life,  the  first  in 
1812,  and  the  last  in  1816  ;  that  the  principal  part  of  the  business 
appertaining  to  tlie  estate  in  Georgia  was  under  the  management  of 
McDowell,  and  that  in  Soudi  Carolina  under  that  of  Savage  ;  that 
Matheson  and  Ross  fully  setded  their  accounts  m  their  lifetime,  and 
that  the  balances  due  from  them  have  been  fully  paid  to  the  com- 
plainants. 

The  bill  further  states,  that  the  bulk  of  the  testator's  estate  was 
in  South  Carolina,  and  was  managed,  as  before  mentioned,  by  Sav- 
age, and  that  an  amount  of  property  belonging  to  the  estate,  equal 
in  value  to  $  1 00,000,  went  into  Savage's  hands,  of  which  the  sum 
of  fifty  thousand  dollars  has  never  been  accounted  for. 

The  bill  further  slates,  that,  at  the  time  of  the  testator's  death, 
Savage  was  justly  indebted  to  him,  on  open  account,  as  stated  on 
the  testator's  books,  in  the  sum  of  $  789.70,  which  was  never  no- 
ticed in  the  inventory  of  Savage  as  returned  to  the  ordinary  ;  that 
he  received,  in  cash  on  hand  at  the  time  of  the  testator's  death,  the 
sum  of  $681.75,  of  which  no  return  was  ever  made  by  Savage  ; 
and  that  Savage  fraudulenUy  concealed  his  indebtedness,  and  the 
receipt  of  the  last-mentioned  sum  of  money.  In  proof  of  these 
statements,  an  inventory  and  appraisement  of  the  effects  of  the  tes- 
tator in  South  Carolina  are  exhibited,  from  which,  it  is  alleged,  it 
will  appear  that  no  returns  were  made  of  the  last-mentioned  liabili- 
ties, and  from  which  it  will  also  appear,  as  it  is  furtlier  alleged,  no 
returns  were  made  of  debts  due  to  the  estate,  although  a  large 
amount  of  debts  due  by  bond,  note,  and  account  came  to  Savage's 
hands. 

The  complainants  charge,  that  there  is  no  account  of  sales  re- 
turned to  the  Court  of  Ordinary  by  Savage  ;  that  a  large  quantity  of 
valuable  land  in  South  Carolina  was  sold  by  the  executors,  the  pro- 
ceeds of  which,  to  the  amount  of  several  thousand  dollars,  went  into 
Savage's  hands,  and  have  never  been  accounted  for  ;  that  they  have 
examined  the  records  of  the  said  Court  of  Ordinary,  and  cannot  find 
that  any  final  settlement  was  ever  made  therem  by  Savage  ;  that 
only  partial  accounts  were  rendered  by  him,  of  which  they  file 
transcripts  as  exhibits,  marked  from  1  to  10  ;  that  an  item  of 
$10,037.55,  in  exhibit  10,  which  is  alleged  to  have  been  paid  to 
the  attorney  in  fact  of  die  complainants,  is  untrue  ;  and  they  require 
proof,  not  only  of  the  payment,  but  of  the  authority  of  Hutchinson 
(the  person  to  whom  it  purports  to  have  been  paid),  to  receive  it ; 
that  the  exhibit  10  appears  to  be  the  last  attempt,  on  the  part  of 
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Savage,  to  render  an  account ;  and  they  charge  the  fact  to  be,  that 
Savage  retained  $3,232.81,  for  commissions  and  travelling  ex- 
penses, without  charging  himself  with  any  interest  on  the  amount 
of  money  received  by  him,  which  alone  would  amount  to  the  sum 
of  $  6,000,  up  to  the  time  that  Savage  alleges  it  to  have  been  paid 
over  by  him  to  the  legatees  ;  and  that  amount,  at  least,  with  interest 
to  the  time  of  filing  the  bill,  the  complainants  claim  as  their  undis- 
puted right. 

The  complainants  further  charge,  that  in  the  year  1818  Savage 
removed  to  Tennessee ;  that,  in  the  same  year,  he  went  to  Ken- 
tucky, where  the  testator  had  lands  to  a  large  amount  and  of  great 
value  ;  that  he  then  fraudulently  represented  himself  to  be  the  only 
surviving  executor  of  the  said  estate,  although  McDowell  was  still 
living  ;  and  that,  regardless  of  the  provisions  of  the  will  requiring 
the  lands  to  be  sold  on  a  credit  of  one,  two,  and  three  years,  with 
securities  and  a  mortgage  on  the  premises  sold.  Savage  sold  for 
cash  1,059  acres  of  the  land  for  the  sum  of  $2,118  ;  in  proof  of 
which  they  refer  to  exhibits  D  and  C,  which  are  copies  of  deeds 
executed  by  Savage  to  Alexander  McDonald  and  others,  to  Zacha- 
riah  Peters  and  others,  of  record  in  Kentucky^. 

They  charge  these  lands  to  have  been  then  worth  eight  dollars 
per  acre,  and  would  have  sold  for  that,  if  the  terms  of  the  will  had 
been  complied  with  ;  and  that  the  lands  were  worth  at  the  time  of 
filing  the  bill  forty  dollars  an  acre. 

They  further  state  that  Savage,  shortly  after  these  sales,  removed 
to  Lauderdale  county,  Alabama,  where  he  resided  until  his  death, 
which  occurred  about  the  month  of  December,  1 837  ;  that  he  never 
made  any  return  of  said  sales,  but  fraudulently  concealed  them  from 
the  complainants  ;  that  Primrose,  the  attorney  in  fact  of  the  com- 
plainants, inquired  of  Savage,  a  few  months  before  his  death,  if  any 
thing  had  ever  been  done  with  the  Kentucky  lands,  and  that  he 
fraudulently  answered  that  they  were  unavailable,  and  had  never 
been  sold  ;  which  statement  he  continued  to  make  until  the,  deeds 
were  shouTi  to  him,  and  he  then  acknowledged  he  had  sold  them. 

They  further  state,  that  the  quantity  of  lands  actually  embraced 
in  the  deeds  C  and  D  was  at  least  two  hundred  acres  more  than 
the  quantity  mentioned  therein  ;  that  besides  the  lands  above  re- 
ferred to,  the  testator  hadj  in  Kentucky,  other  lands  to  the  amount 
of  thirty  thousand  acres,  more  or  less,  of  the  value  of  $  500,000,  all 
of  which  could  have  been  sold  by  Savage,  or  by  proper  diligence 
secured  to  the  estate  ;  that  he  neglected  to  attend  to  the  last-men- 
tioned lands  ;  that  after  they  were  secured  to  the  testator  by  judg- 
ments at  law,  bills  in  chancery  were  filed  by  the  setders  thereon,  in 
the  Kentucky  courts,  and  through  the  gross  neglect  of  Savage,  de- 
crees were  permitted  to  go  in  their  favor,  and  the  lands  were  lost. 

They  further  state,  that  George  M.  Savage  had  become  the  per- 
sonal representative  of  Samuel  Savage,  and  they  make  him  a  de- 
fendant to  the  bill. 
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Finally.  They  pray  for  an  account,  and  that  the  defendant,  the 
executor,  be  decreed  to  pay  the  amount  due  from  Samuel  Savage  ; 
that  he  be  decreed  to  pay  either  the  actual  value  of  the  Kentucky 
lands  sold  by  Samuel  Savage,  or  their  present  value,  with  interest ; 
together  with  the  value  of  the  lands  lost  by  Samuel  Savage's 
negligence. 

On  the  25th  March,  1839,  George  M.  Savage,  the  defendant, 
filed  his  answer. 

The  answer  denies  that  Samuel  Savage  undertook  the  execution 
of  the  will  or  the  trusts  therein,  as  regarded  any  property  or  effects 
whatever  of  the  testator,  or  otlier  duty,  beyond  the  limits  of  South 
Carolina.  On  the  contrary,  as  far  as  he  had  knowledge  or  belief, 
the  will  was  never  admitted  to  record  or  proven  in  any  other  State 
than  South  Carolina,  nor  did  the  executors  qualify  in  any  odier 
State  ;  and  he  expressly  states,  that  they  did  not  qualify,  nor  was 
the  will  ever  proven  or  recorded,  in  Kentucky,  to  the  defendant's 
knowledge  ;  nor  was  it  the  right  or  duty  of  the  executors  to  inter- 
fere with  the  testator's  property  situated  in  any  foreign  jurisdiction, 
beyond  the  limits  of  South  Carolina,  where  the  testator  was  domi- 
ciled at  the  time  of  his  death. 

The  answer  declines  admitting  that  Samuel  or  Mary  Taylor,  or 
either,  look  any  estate  or  interest  in  the  property  X)f  the  testator 
undfcr  the  will,  or  that  they  are  in  any  manner  entitled  under  the 
same.  On  the  contrary,  he  charges  that  the  bequests  in  the  will 
are  void,  and  vest  no  interest  or  estate  either  in  the  said  Samuel  or 
Mary,  eidier  as  legatees  or  otherwise,  or  in  the  complainants.  Nor 
is  it  admitted  that  the  complainants  are  the  next  of  kin,  having  right 
to  prosecute  this  suit ;  but,  on  the  contrary,  the  supposed  claim  of 
Mary  Taylor  could  only  be  prosecuted  through  the  authority  of  her 

fersonal  representative,  legally  appointed  in  the  courts  of  the 
Inited  States. 

The  defendant  further  states,  that  it  is  not  true  that  the  principal 
part  of  the  business  of  tlie  estate  in  South  Carohna  was  under  the 
management  of  Samuel  Savage,  exclusively  ;  on  the  contrary,  the 
four  executors  jointly  executed  and  filed  in  the  Court  of  Ordinary 
of  tlie  Edgefield  district  a  true  and  perfect  inventory  of  the  estate, 
togetlier  with  an  account  qf  sales  of  both  real  and  personal  estate, 
as  appears  by  the  exhibits  L  and  M. 

The  defendant  further  stales,  that  Samuel  Savage  had  nothing  to 
do  with  the  estate  in  Georgia  ;  that  the  properly  both  real  and  per- 
sonal in  South  Carolina,  which  came  or  ought  to  have  come  to  the 
bands  of  the  said  Savage,  was  truly  accounted  for,  as  also  appears 
by  exhibits  L  and  M,  and  the  various  setdements  made  by  bavage 
from  time  to  time  in  the  Court  of  Ordinary,  which  are  contained  in 
exhibit  N. 

The  defendant  denies  that  there  was  any  property  or  estate,  or 
other  effects  of  the  testator,  in  South  Carolina,  which  was  not  ac- 
counted for  in  the  said  court. 
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The  defendant  denies  thai  $100,000  of  the  testator's  estate  went 
into  Savage's  hands,  full  fifty  thousand  of  which  was  never  ac- 
counted for.  On  the  contrary,  the  before-mentioned  records  ex- 
hibit a  full  and  complete  account  of  all  property  or  eflects  which 
came  or  ought  to  have  come  into  Savage's  hands  ;  all  of  which 
has  been  truly  accounted  for,  and  paid  over  to  Samuel  and  Mary 
Taylor,  or  their  agent. 

The  defendant  denies  the  indebtedness  of  Savage  for  the  account 
of  $  7b9.70. 

The  defendant  also  denies  the  allegation  in  the  bill,  that  Savage 
received  $681.75,  cash  on  hand,  at  the  testator's  death. 

The  defendant  also  denies  the  charge  of  fraudulently  concealing 
the  before-mentioned  items  of  indebtedness  from  complainants. 

'J'he  defendant,  further  answering,  states  that  the  exhibit  L  cor- 
responds with  exhibit  B  in  the  complainant's  bill,  and  denies  that 
no  return  of  debts  due  to  the  estate  was  made  to  the  court  by  the 
executors  ;  on  the  contrary,  he  avers  that  Samuel  Savage  and  Ross, 
in  .January  and  February,  1812,  severally  returned  and  filed  in  the 
said  court  an  inventory  of  the  bonds,  notes,  accounts,  and  otlier 
claims  due  to  the  estate,  as  appears  by  exliibits  O  and  P  in  the 
answer,  which  include  all  that  was  due  from  all  sources,  as  far  as 
the  defendant  h^s  heard,  knows,  or  believes. 

The  defendant,  further  answering,  denies  the  allegation  in  the 
bill,  that  no  account  of  sales  was  ever  returned  to  the  ordinary  by 
Samuel  Savage  ;  on  the  contrary,  the  records  show  a  complete  and 
full  return  of  sales,  of  both  real  and  personal  estate,  made  by  Sav- 
age and  the  other  executors. 

The  defendant  also  denies  that  a  large  quantity  of  valuable 
land  in  South  Carolina  was  sold  by  the  executors,  and  that  the 
proceeds,  to  the  amount  of  several  thousand  dollars,  went  into 
the  hands  of  Samuel  Savage  ;  on  the  contrary,  the  executors  sold 
no  lands  in  South  Carolina  but  what  are  fully  accounted  for  to  the 
said  court. 

The  defendant  insists  that  Samuel  Savage,  as  the  executor  in 
South  Carolina,  on  the  22d  April,  1818,  made  a  full,  fair,  and  final 
settlement  of  all  his  transactions  with  said  estate  in  the  said  Court 
of  Ordinary,  in  presence  of  Adam  Hutchinson,  the  attorney  of  the 
said  Samuel  and  Mary  Taylor  ;  the  accounts  of  the  said  Samuel 
Savage  were  then  balanced,  and  the  sum  due  from  him  paid  over 
in  said  court  to  the  said  Hutchinson,  as  the  attorney  and  agent 
aforesaid,  as  will  appear  by  tlie  exhibit  N  ;  and  also  by  a  copy  of  a 
receipt  of  Samuel  Taylor  and  William  Rainey  and  wife,  by  the  said 
Hutchinson,  as  their  attorney,  executed  in  their  name  to  Samuel 
Savage,  on  the  22d  April,  1818,  for  the  sura  of  $10,037.36J, 
filed  as  exhibit  T. 

The  defendant  denies  that  Samuel  Savage  ever  applied  the 
money  of  the  estate  to  his  private  use. 
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The  defendant  alleges,  that  the  said  Samuel  Savage  stated  to  hira 
that  he  had  never  made  any  interest  out  of  the  funds  of  the  estate  ; 
and  the  defendant  asserts  that  he  believes  the  statement  to  be  true. 

The  defendant  further  states,  that  the  complainants  can  set  up  no 
claim  for  interest,  because,  on  the  9th  of  Febiuary,  1818,  .Samuel 
Taylor,  for  himself  and  his  sister,  the  said  Mary  Rainey,  and  her 
husband,  William  Hainey,  executed  the  exhibit  6  to  the  said  Sam- 
uel Savage,  which  is  an  agreement,  made  under  circumstances 
mentioned  in  detail  by  the  defendant,  in  substance  as  follows  :  — 
The  said  Samuel  Taylor,  and  the  said  William  and  Mary,  agreed 
that  Samuel  Savage  should  pay  over  to  tlie  said  Samuel  Taylor,  at 
that  time,  as  much  money  as  he  could  spare,  and  in  the  ensuing 
April  to  pay  over  such  other  moneys  as  might  be  collected  on  ac- 
count of  the  estate  ;  and  the  said  parlies  agreed,  on  receiving  all 
moneys  that  could  be  collected  by  the  first  of  April  ensuing,  to 
allow  the  said  Samuel  Savage  two  years  from  that  date  to  close  the 
remaining  business  of  the  estate  ;  that  for  the  money  theretofore 
deposited  in  the  Augusta  Bank,  no  interest  was  to  be  required  for 
tl)c  time  the  same  remained  in  bank  ;  and  that,  on  all  moneys  that 
might  be  collected  by  the  said  Samuel  Savage,  no  interest  was  to  be 
required,  provided  ihe  same  should  be  paid  over  to  the  said  Samuel 
Taylor,  or  his  agent,  in  a  reasonable  time  after  it  was  collected. 

The  defendant  further  states,  that  on  the  very  day  of  the  agree- 
ment Samuel  Savage  paid  to  Taylor,  for  himself  and  his  sister,  the 
sura  of  $  5,300,  as  appears  by  Taylor's  receipt.  And  on  the  26th 
March,  1816,  he  again  paid  the  sum  of  $4,700,  as  per  Taylor's 
receipt  ;  that  Samuel  Savage  proceeded  with  all  despatch  to  close 
tlie  remaining  business,  and  in  April,  IBIS,  as  before  stated,  made 
the  final  settlement  of  the  estate  ;  all  which,  it  is  insisted,  is  a  com- 
plete bar  to  interest. 

The  defendant  further  states,  that  Samuel  Savage  did  not  retain 
the  sum  of  $3,232.31  for  commission  and  travelling  expenses; 
but  the  exhibit  N  will  show  what  he  did  retain,  which  the  defendant 
insists  was  a  reasonable  sum,  and  came  before  the  ordinary  for  ex- 
amination. 

'I'he  defendant  further  states,  that  as  late  as  March,  1816,  Sam- 
uel Taylor  was  satisfied  with  the  manner  in  which  Savage  conducted 
the  business  of  the  estate,  as  appears  by  a  copy  of  a  letter  dated 
26th  March,  1816,  exhibit  Z  ;  that,  shoriljr  after  the  date  of  this 
letter,  Taylor  left  the  United  States,  having  first  constituted  the 
said  Adam  Hutchinson  the  agent  of  the  legatees  to  supervise  the 
management  of  the  estate,  and  finally  to  settle  it,  and  receive  the 
moneys.  And  a  copy  of  the  power  of  attorney  to  Hutchinson  is  . 
exhibited,  G,  the  original  being  destroyed. 

From  that  time  no  further  claim  is  set  up,  and  the  whole  business 
sleeps  for  more  than  twenty  years,  when  this  attempt  is  made  to 
oveihaul  the  accounts  and  settlements  before  the  ordinary. 
21* 
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The  defendant,  therefore,  insists,  — 

1.  That  the  settlements  are  absolutely  conclusive,  and  that  it  is 
not  competent  for  any  oiher  court  to  open  and  inquire  into  the  cor- 
rectness or  regularity  of  the  proceedings  before  the  ordinary. 

2.  That,  if  not  conclusive,  they  are  prima  facie  evidence  of  the 
correctness  of  the  settlements. 

3.  Upon  the  statute  of  linjitations  and  lapse  of  time,  as  evidence 
that  I  he  estate  has  been  settled,  and  all  the  moneys  paid  over. 

As  to  the  Kentucky  lands,  the  defendant  states  he  is  informed, 
and  believes,  that  the  testator  was  not  the  owner  of  any  lands  in  that 
State  at  the  time  of  his  death,  or  since  ;  that  a  suit  was  there  pend- 
ing many  years  before  his  death  for  4,000  or  5,000  acres  of  land, 
and  prosecuted  till  the  8ih  of  January,  1818,  when  judgments  were 
recovered,  &c.,  is  not  denied  ;  and  llie  defendant  has  been  informed 
that  Primrose,  the  pretended  agent  of  the  complainants,  in  the  year 
1836,  made  a  compromise  with  the  tenants  in  possession  of  the  said 
lands,  by  which,  for  an  inconsiderable  sum,  he  agreed  to  release  the 
claims  of  the  complainants.  But  if,  on  investigation,  it  should  be 
that  the  testator  had  title,  then  the  defendant  insists,  — 

1.  That  that,  title,  upon  his  death,  escheated  to  Kentucky  ;  and 
tliat  if  the  lands  were  ever  subject  to  tnists,  such  as  those  in  the 
will,  the  same  were  lost  when  the  lands  escheated,  and  could  not  be 
enforced,  either  in  law  or  equity. 

2.  'I'hat  the  power  to  sell  being  a  naked  power,  and  having  been 
conferred  on  four  executors,  could  not  be  executed  by  one,  so  as 
to  convey  the  title. 

'J'he  defendant  admits  that  Samuel  Savage,  in  the  year  1818,  did 
go  to  Kentucky,  and  that  he  executed  the  papers  D  and  C,  ex- 
hibited in  the  bill  ;  but  he  denies  that  he  fraudulently  represented 
himself  as  the  only  surviving  executor  ;  and  he  also  denies  that  the 
execution  of  the  deeds  violated  the  provisions  of  the  will,  or  that  he 
had  authority,  however  he  may  have  thought*  so  himself,  to  convey 
the  lands  under  the  will. 

The  defendant  further  insists,  that  the  sales  were  merely  void, 
and  did  not  affect  the  rights  of  the  complainants,  on  another 
ground,  —  that  McDoweD,  another  executor,  was  alive  at  the  date 
of  the  deeds,  and  did  not  join  in  the  conveyance. 

The  defendant  further  denies  that  the  lands  in  Kentucky  were 
sold  for  cash,  but  for  an  inconsiderable  amount  in  property. 

And,  if  it  shall  be  material,  he  pleads,  as  to  the  consideration  for 
the  sale  of  those  lands,  the  statute  of  limitation  and  lapse  of  lime. 

The  defendant  admits  that  Samuel  Savage  died  in  Noveni- 
ber,  1837,  in  Lauderdale  county,  Alabama,  where  he  was  dtjmi- 
ciled  ;  that  the  defendant  is  the  executor  of  his  will,  and  is  a  citizen 
of  Alabama. 

\  inally,  the  defendant  pleads  to  the  jurisdiction  of  the  court. 

On  the  31st  May,  1839,  the  complainants  filed  an  amended  bill. 
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They  admit  therein,  that  the  domicil  of  the  testator  was  in  South 
Carolina. 

'i'hat  his  father  and  mother  died  before  his  death. 

Thai  Samuel  Taylor  was  his  only  brother,  and  Mary  Taylor  his 
only  sister. 

That  she  intermarried  with  William  Rainey,  and  had  issue  the 
three  other  complainants. 

That  the  testator  had  no  kindred  in  the  United  States  at  the  time 
of  his  death. 

And  that  the  said  Samuel  and  Mary  were,  at  that  time,  his  only 
heirs  at  law. 

The  complainants  further  state,  that  Samuel  Taylor  visited  South 
Carolma  in  1815,  for  the  purpose  of  settling  with  the  executors  ; 
and  that  he  received,  in  February  and  March,  1816,  from  Samuel 
Savage,  the  sum  of  $  10,000,  as  part  of  the  estate  ;  but  no  interest 
was  paid,  for  the  reasons  assigned  by  him. 

That  Savage  wrote  to  Taylor,  in  September,  1817,  a  letter, 
which  is  exhibited,  and  the  substance  of  which  is  set  forth.  Ex- 
hibit I. 

That  the  legatees  never  received  any  moneys  afterwards. 

That  Savage  never  made  a  final  settlement  of  his  account*;. 

That,  after  his  removal  from  South  Carolina,  he  received  at  least 
$  10,000  of  the  money  of  the  estate. 

That,  since  filing  their  bill,  they  have  received  the  testator's  cash- 
book,  from  which  it  appears  that  Savage  was  indebted,  as  is  alleged 
in  the  original  bill,  at  the  time  of  the  testator's  death. 

That  the  executors  did  not  execute  any  bond  for  the  faithful  exe- 
cution of  their  trusts,  &c. 

The  answer  of  the  defendants  was  filed  on  the  19th  day  of  r»ep- 
tember,  1S39,  and  in  almost  every  particular  traverses  the  allegations 
of  the  amended  bill.  .  It  need  not,  therefore,  be  set  forth  at  length. 

These  were  the  issues  between  the  parties. 

The  District  Court,  after  a  careful  review  of  aU  the  points  in  the 
cause,  decreed,  that  the  complainants  recover  of  the  defendant  the 
sum  of  $5,212.92,  to  be  levied  of  the  goods  and  chattels,  lands 
and  tenements,  of  the  said  Samuel  Savage  ;  and  that  the  defendant 
pay  the  costs  of  the  suit. 

The  above  sum  of  $5,212.92  was  made  up  of  the  principal  sum 
of  $2,118  received  by  Savage  on  the  21st  July,  1818,  from  the 
sale  of  the  Kentucky  lands,  and  interest  on  that  amount  from  the 
said  21st  July,  1818,  to  the  commencement  of  the  term  of  the 
court  when  the  decree  was  rendered,  amounting  to  the  sum  of 
$3,094.92. 

On  the  day  before  the  decree  was  rendered,  George  M.  Savage, 
the  executor  of  the  last  will  of  Samuel  Savage,  was  removed  from 
his  office  of  executor  by  the  court  in  Alabama  having  jurisdiction 
to  make  the  removal,  and  Vincent  M.  Benham  was  appointed  the 
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administrator  de  bonis  nofij  with  the  will  annexed,  of  the  said 
Samuel  iSavage. 

The  complainants  appealed  from  the  decree,  and  executed  bond 
to  prosecute  the  appeal.  They  complained  that  the  District  Court 
erred  in  not  decreeing  the  whole  amount  claimed  by  them  in  their 
bill  and  amended  bills.  But  they  ordered  execution  to  issue  for  the 
amount  for  which  the  decree  was  rendered,  which  was  levied  on  a 
large  number  of  slaves,  which  were  claimed  as  belonging  to  the 
estate  of  :>amuel  Savage. 

An  order  granting  an  appeal  to  the  defendant  George  M.  Savage 
was  also  made  by  the  court,  and  bond  was  ordered  to  be  given 
within  a  stipulated  time  ;  but  in  consequence  of  tlie  removal  of 
George  M.  Savage  the  order  could  not  be  executed,  and  no  bond 
was  executed  in  conformity  with  the  order. 

Upon  a  motion  made  to  this  coiut  by  Benham,  at  the  January 
term,  1843,  the  execution  tiiat  issued  on  tlie  decree  was  held  to  be 
a  nullity,  and  an  intimation  given  that  the  decree  was  not  rendered 
against  the  proper  party  in  the  District  Court. 

On  the  4th  October,  1844,  a  bill  of  revivor  was  filed  by  the 
complainants  against  Vincent  M.  Benliam,  the  administrator  de 
bonis  non  of  Saiuuel  Savage,  and  he  was  brought  before  the  court 
by  process. 

Iji  November  foDowing,  Benham  filed  his  answer  to  the  biU  of 
revivor,  and  a  demurrer  at  the  same  time. 

The  causes  of  die  demurrer  were,  — 

1.  That  the  bill  of  revivor  did  not  state  the  proceedings  and 
relief  prayed  by  the  original  biU. 

2.  That  it  did  not  show  or  allege  that  the  defendant  ever  had  any 
assets  belonging  to  the  estate  of  Samuel  Savage. 

3.  That  the  defendant,  as  administrator  de  bonis  non^  with  the 
will  annexed,  of  Samuel  Savage,  could  not  be  made  a  party  to  the 
original  bill  by  bill  of  revivor. 

4.  That  the  defendant,  as  such  administrator,  was  not  in  privity 
with  George  M.  Savage,  against  whom  die  decree  was  rendered  ; 
and  for  want  of  that  privity,  a  bill  of  revivor  would  not  lie. 

6.  ThSt  the  bill  of  revivor  did  not  show  whether  the  decree  was 
rendered  before  the  removal  of  George  M.  Savage  as  executor. 

The  court  overruled  the  demurrer. 

The  answer  stated,  tliat  the  defendant  had  no  personal  knowledge 
of  the  original  suit,  or  of  the  proceedings  and  decree  therein.  It 
admitted  the  removal  of  George  M.  Savage  from  his  office  of  ex- 
ecutor, on  the  28th  November,  1842,  and  that  the  defendant,  on  the 
same  dny,  within  a  few  hours  afterwards,  was  appointed  administra- 
tor de  bonis  non^  with  the  will  annexed,  of  Samuel  Savage,  by  the 
same  court.  It  alleged,  that  at  the  time  the  original  decree  was 
rendered  '>gainst  George  M.  Savage,  the  defendant  Benham  was 
the  administrator  de  bonis  non. 
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On  the  29th  November,  of  the  same  term,  the  defendant  Ben- 
ham  moved  the  court  to  dismiss  the  suit  for  want  of  prosecution  ; 
which  motion  was  overruled. 

The  District  Court,  notwithstanding  the  defendant's  answer,  or- 
dered that  the  decree  against  George  M.  Savage,  as  executor  of 
Samuel  Savage,  be  revived  against  said  Benham,  administrator  de 
bonis  non^  with  the  will  annexed,  of  Samuel  Savage,  and  the  de- 
fendant lienham  prayed  an  appeal. 

Upon  these  cross  appeals  the  cause  came  up  to  this  court. 

It  was  argued  by  Mr,  Morehead  and  Mr,  Sergeant^  for  Savage's 
administrator,  and  by  Mr.  Crittenden  and  Mr.  Berrien,  for  Tay- 
lor, &c. 

Mr.  Morehead.  I.  For  the  reasons  alleged  in  the  defendant's 
demurrer  to  the  complainants'  bill  of  revivor,  the  demurrer  otight  to 
have  been  sustained,  particularly  because  it  was  erroneous  to  revive 
a  decree  against  the  administrator  de  bonis  non,  which  had  been 
rendered  against  the  executor  of  Samuel  Savage.  Grout  v.  Cham- 
berlin,  4  Mass.  611  ;  Allen  v.  Irwin,  1  Serg.  &  Rawle,  554; 
Alsop  V.  Mather,  8  Conn.  584  ;  Carrol  v.  Connett,  2  .1.  .1.  Marsh. 
199,  206;  Bradshaw  v.  Commonwealth,  3  J.  .1.  Marsh.  133; 
Graves  v.  Downey,  3  Mon.  353  ;  Slaughter  v.  Froman,  5  Mon. 
20;  Potts  V.  Smith,  3  Rawle,  361  ;  Bank  of  Pennsylvania  v. 
Haldeman,  1  Penn.  161  ;  Kendall  v.  Lee,  2  ib.  482;  Hagthorp 
V.  Hook's  Admitiistrators,  1  Gill  &  .Tohns.  270. 

On  the  merits  :  —  1.  The  bill  having  been  filed  with  the  obvious 
design  of  making  the  executor  of  Samuel  Savage  liable  for  the 
fiduciary  delinquencies  of  the  said  Samuel,  as  one  of  the  executors 
of  Taylor,  it  was  erroneous  to  decree  against  him  for  the  personal 
acts  and  misconduct  of  the  said  Samuel.  Dance  v.  McGregor,  5 
Humph.  428. 

2.  The  letters  testamentary  granted  in  South  Carolina  conferred 
no  power  or  authority  on  the  executors  of  Taylor  to  act  without 
the  jurisdiction  of  that  State.  Carmichael  v.  Ray,  1  Richardson's 
S.  C.  R.  1 16  ;  Kerr  v.  Moon,  9  Wheat.  565  ;  Doolitde  v.  Lewis,  . 
7  .Johns.  Ch.  R.  45,  47  ;  Attorney-General  v.  Bouwers,  4  Mees. 
&  Wclsby,  171,  190,  191,  192  ;  Story  on  Conflict  of  Laws,  p. 
425,  §  51*4. 

3.  The  sale  of  the  Kentucky  lands,  therefore,  by  Samuel  Sav- 
age, did  not  divest  the  residuary  legatees  of  Taylor  of  any  title  they 
may  have  had  to  those  lands,  or  of  any  interest  in  the  same. 

First.  Because  the  authority  conferred  by  the  will  on  the  execu- 
tors to  sell  the  real  estate  must  have  been  stricdy  pursued.  Wil- 
liams V.  Peyton's  Lessee,  4  Wheat.  77  ;  Wiley  ».  White,  3  Stew- 
art &  Porter,  355  ;  4  Johns.  Ch.  R.  368  ;  6  Conn.  387  ;  2 
Swinburne,  730,  note  ;  10  Pet.  161. 

Secondly.  Because  the  authority,  being  joint,  could  not  be  exe- 
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culed  and  performed  by  one  only.  Halberl  v.  Grant,  4  Mon.  582  ; 
Smith  V,  Shackelford,  9  Dana,  472  ;  Johnston  r.  Thompson,  5 
Call,  248  ;  Carmichael  v.  Elmendorff,  4  Bibb,  484  ;  14  Jolrns. 
553  ;  Co.  Litt.  112,  6. 

4.  The  devise  of  the  testator's  real  estate  to  be  sold  conferred 
an  authority  by  implication  on  the  executors  to  sell.  Anderson  t;. 
Turner,  3  A.  K.  Marsh.  131.  But  it  was  a  naked  authority,  un- 
coupled with  an  interest ;  and  the  lands,  until  the  sale  was  made, 
descended  to  the  heirs  at  law  of  the  testator.     Ferebee  v.  Procter, 

2  Dev.  &  Bat.  439  ;  King  v.  Ferguson,  2  Nott  &  McCord, 
588  ;  Shaw  v,  Clements,  1  Call,  429  ;  Warneford  r.  Thompson, 

3  Ves.  jr.  513  ;  Hilton  v.  Kenworthy,  3  East,  557  ;  Co.  Litt. 
236,  112,  113,  181  ;  2  Sugden  on  Powers,  173,  174. 

5..  The  will  of  William  F.  Taylor  was  never  offered  for  probate, 
or  proven  in  Kentucky  by  Samuel  Savage,  or  by  eidier  of  the  exec- 
utors. As  to  the  real  estate,  therefore,  uhich  was  in  Kentucky, 
William  F.  Taylor  died  intestate.  Kerr  v.  Moon,  9  Wheat.  565  ; 
McCormick  v,  Sullivant,  10  Wheat.  202  ;  Carmichael  v.  Ray,  1 
Rich.  S.  C.  R.  116  ;  Smith  v.  Shackelford,  9  Dana,  472.  And 
the  lands  descended,  of  course,  to  liis  heirs  at  law. 

The  complainants  were  his  heirs  at  law,  as  well  as  residuary  lega- 
tees, and  they  were,  at  the  time  of  the  testator's  death,  aliens.  It 
follows,  that  they  could  not  take  the  Kentucky  lands,  which  fell  by 
escheat  to  that  commonwealth  vdihoui  office  found.  Montgomery 
V.  Dorion,  7  N.  Hamp.  475  ;  Mooers  v.  White,  6  Johns.  Ch.  R. 
360 ;  Doe  v.  Jones,  4  T.  R.  300  ;  Doe  v.  Acklam,  2  Bam.  & 
Cres.  779  ;  Doe  v,  Mulcaster,  5  Barn.  &  Cres.  771  ;  Sudiff 
V,  Forgey,  1  Cow.  89  ;  Dawson's  Lessee  v,  Godfrey,  4  Crancb, 
321  ;  Co.  Litt.  2,  b. 

6.  That  the  complainants  liave  disaffirmed  the  sale  made  by 
Samuel  Savage  of  the  Kentucky  lands,  by  having  since  sold  and 
conveyed  the  same  lands.  This  they  could  not  do  and  still  insist 
on  Savage's  liability  for  the  sale  made  by  him.  If  he  sold  the  lands 
in  Kentucky  in  violation  of  his  trust,  the  beneficiaries  of  Taylor 
cannot  demand  to  have  the  lands  and  also  the  purchase-money  re- 
ceived for  them.  By  following  the  title  to  the  lands  they  repudiate 
the  sale  made  by  Savage.  Murray  v.  Ballou,  1  Johns.  Ch.  R. 
581  ;  2  Johns.  Ch.  R.  445  ;  Story  on  Eq.  Jurisp.  505-507  ;  5 
Ves.  jr.  800. 

7.  That  in  April,  1818,  a  final  settlement  was  made  in  the 
proper  court  in  South  Carolina  of  all  the  official  transactions  of 
Samuel  Savage,  as  executor  of  Taylor,  and  that  such  settlement 
could  only  be  impeached  or  disturbed  by  surcharging  and  falsifying 
the  same  by  specific  allegations  and  proofs  of  error  or  omission. 
Wooldridge's  Heirs  v.  Watkin's  Executor,  3  Bibb,  352  ;  Quinn 
V,  Stockton,  2  Litt.  R.  346  ;  Vance's  Administrators  v  Vance's 
Distributees,  5  Mon.  521  ;  Preston,  Executor,  v,  Gressom's  Dis- 
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tributees,  '4  Munford,  110  ;  Owens  v.  Collinson,  3  Gill  &  John- 
son, 25. 

8.  That  WiDiam  F.  Taylor  had  no  title  which  he  could  trans- 
mit by  will  to  the  lands  devised  to  be  sold,  he  being  a  trustee  only, 
holding  the  legal  tide  for  the  use  and  benefit  of  otliers,  not  parties 
to  this  suit. 

9.  That  the  District  Court  of  Alabama  had  no  jurisdiction  to 
adjudicate  upon  the  matters  contained  in  the  bill  and  amended  bill 
of  the  complainants.  It  was  manifestly  a  suit  against  the  executor 
of  Samuel  Savage,  for  a  final  settlement  of  the  fiduciary  accounts 
and  transactions  of  the  latter  as  executor  of  Taylor.  The  courts  of 
South  Carolina  alone  had  jurisdiction  of  the  matters  in  controversy 
between  the  parties,  and  the  District  Court  ought  to  have  dismissed 
the  complainant's  suit.  Vaughan  v,  Northup's  Administrators,  15 
Pel.  1  ;  Story  on  Conflict  of  Laws,  §§  513,  514,  to  the  end,  pp. 
422-426. 

Mr,  Crittenden^  for  Taylor,  &c.,  relied  upon  the  following  points 
and  authorities. 

1.  That  the  peremptory  direction  given  in  the  will  of  William 
F.  Taylor,  to  sell  his  lands,  &c.,  is  equivalent,  in  every  equitable 
sense,  to  a  devise  to  his  executors  and  the  survivor  of  them,  with 
authority  to  sell,  and  will  equally  prevent  an  escheating  of  the  land. 
7  Dana,  1-12,  &c. 

2.  That  although  it  was  a  prerequisite  to  his  legal  authority  to 
sell  the  Kentucky  lands,  that  he  (Samuel  Savage)  should  have  ob- 
tained letters  testamentary  in  Kentucky  ;  yet,  if  without  it  he  took 
upon  himself  to  act  under  the  will  of  his  testator,  to  make  sales  and 
receive  money  on  them,  as  executor,  he  cannot,  because  of  that  ir- 
regularity, excuse  himself  from  his  responsibility  to  the  complain- 
ants, the  legatees,  for  that  money  so  received  ;  as  executor  he  re- 
ceived it,  and  as  executor  he  must  account  for  it.  7  Dana,  349. 
Their  authority  was  from  the  will.     7  Dana,  351  -  355. 

3.  That  the  least  measure  of  his  responsibility  is  the  amount  of 
money  he  received,  as  executor,  on  the  sales  of  Kentucky  lands 
made  by  him  as  executor,  and  that  he  cannot  be  allowed  to  evade 

.  that  by  any  impeachment  of  the  sales  made  by  himself. 

4.  That  having  undertaken  to  act  in  reference  to  said  lands  in 
Kentucky,  he  was  bound  to  fulfil  his  undertaking  and  tlie  trust  as- 
sumed by  him,  and  is  responsible  for  the  damage  or  loss  of  land 
occasioned  by  his  failure  so  to  do,  and  by  his  inattention  and  negli- 
gence.    7  Dana,  349. 

5.  That,  in  respect  to  the  land  in  Kentucky  which  he  did  sell, 
he  is  liable  for  the  fair  value  of  it,  or  the  price  at  which  he  could 
have  sold  it  at  the  time,  which  was  much  greater  than  the  price  at 
which  he  did  sell. 

6.  That  the  removal  of  Samuel  Savage  from  the  State  of  South 
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Carolina  ;  the  residence  of  the  complainants  in  a  foreign  and  distant 
land,  and  the  coverture 'and  infancy  of  some  of  them  ;  the  misstate- 
ments, equivocations,  and  fraud  of  tlie  said  Savage,  and  his  conceal- 
ments from  the  complainants  of  his  transactions  in  respect  to  said 
lands,  especially,  exclude  him  from  all  benefit  or  advantage  from 
lapse  of  time  or  the  statute  of  limitations.  1  Madd.  Chan.  98,  99  ; 
2  ibid.  308  -310  ;  10  Wheat.  152  ;  1  Sch.  &  Lef.  309,  310,  428 
-431,  413-442  ;  2  ibid.  629,  &c. 

The  money  received  by  Savage,  as  executor  of  Taylor,  for  land 
sold  by  him  as  executor,  ought  to  be  accounted  for  by  him  as  other 
moneys  arising  from  the  estate  of  his  testator.  He  did  so  account 
for  the  proceeds  of  the  land  sold  in  Carolina.  And  why  should  he 
not  for  the  proceeds  of  the  Kentucky  lands  ?  He  charged  the  es- 
tate for  going  to  Kentucky  to  attend  to  those  lands,  &c.  He  did 
give  some  attention  to,  and  did  sell  a  portion  of,  them.  And  what, 
now,  are  the  objections  made  to  his  responsibility  ?  They  are,  in 
substance,  — 

1st.  That  he  was  not  bound  to  attend  to  them,  as  executor  only 
in  South  Carolina 

2d.  That  complainants  were  aliens,  and  that  the  land  escheated 
on  the  death  of  the  testator,  Taylor. 

3d.  That  complainants  have  lost  or  waived  all  right  by  the  statute 
of  limitations  and  lapse  of  time. 

4th.  That  they  have  lost  or  waived  all  right  of  recovery  against 
him  by  the  compromises  and  sales  made  by  iheu*  agent.  Primrose. 

To  the  first,  it  is  deemed  a  sufficient  answer  to  say,  that  he  did 
assume  and  undertake  to  attend  to  those  lands,  and  was  paid  for  it. 
And  that  was  enough  to  charge  him  for  a  due  responsibility  for  his 
performance  of  his  undertaking,  —  to  charge  him  as  agent  or  exec- 
utor de  son  tort^  if  not  otherwise.     7  Dana,  349,  351  -  355. 

But,  moreover,  he  was  in  the  nature  of  a  trustee  under  the  will, 
and  having  undertaken  the  trust  by  assuming  the  office  of  executor 
in  South  Carolina,  he  was  bound  to  fulfil  the  whole  trust  by  proving 
the  will  in  Kentucky,  or  by  doing  whatever  else  was  necessary  to  a 
complete  and  faithful  performance  of  it. 

The  testator  contemplated  this,  as  is  clearly  inferable  from  his 
will.  Savage  was  not  merely  an  executor,  in  the  ordinary  sense, 
but  as  to  the  lands  of  the  testator  he  was  in  the  condition  of  a 
trustee.  And,  accepting  the  trust,  he  must  perform  the  whole  of  it, 
as  much  as  if  he  had  accepted  the  same  trust  created  by  deed  in- 
stead of  will.  The  power  given  by  the  will,  in  respect  to  the  lands, 
is  different  from  and  collateral  to  the  mere  official  power  of  an  ex- 
ecutor, and  constitutes  him  in  effect  a  trustee  whose  powers  and 
duties  are  not  governed  by  the  rules  or  laws  which  regulate  mere 
executorial  duties.  His  duties  in  the  one  case  depend  on  the  laws 
which  regulate  his  office  ;  in  the  other,  on  the  nature  of  his  contract 
or  undertaking. 
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As  to  the  second  objection,  that  the  lands  escheated,  &C.5  the 
answer  is,  that  it  is  too  late  to  urge  that  defence  against  his  own  act 
in  seUing  them  and  receiving  money  for  them. 

Bm  it  is,  moreover,  insisted  that  the  lands  did  not  escheat.  It 
is  settled  that  lands  devised  to  be  sold  and  the  money  paid  to  aliens 
do  not  escheat.  Craig  v.  Leslie,  3  Wheat.  563  ;  Craig  v.  Rad- 
ford, 3  Wheat.  594. 

The  direction  given  in  this  case  to  sell  is  a  trust  in  the  contem- 
plation of  a  court  of  equity,  and  will  be  enforced  as  such,  just  as 
if  the  land  had  been  devised  on  trust  for  the  same  purposes. 
1  Madd.  Chan.  55  (56)  ;  Harding  v.  Glyn,  1  Atk.  469 ;  Clay 
&  Craig  V.  Hart,  7  Dana,  •1-12,  &c.  ;  Co.  Litt.  113  a,  and 
note  (2),  which  see  ;  3  Co.  Litt.  146,  note,  113  a  ;  2  Sugden, 
173. 

And  even  the  non-execution  of  the  powers  would  not  defeat  the 
trust ;  the  general  ride  b  equity  is,  "  that  a  trust  shall  never  fail  of 
execution  for  want  of  a  trustee,"  &c.  1  Madd.  Chan.  455-458  ; 
Co.  Litt.,  and  note,  as  above  referred  to  ;  2  Atk.  223. 

As  to  the  third  objection,  neither  the  statute  of  limitations  nor 
lapse  of  time  apply  to  this  case.  The  circumstances  of  the  case, 
and  the  fraud  and  concealment,  exclude  them  from  any  operation  on 
the  case.  The  suit  was  brought  immediately  on  the  discovery  of 
the  cause  of  action.  1  Madd.  Chan.  98,  99  ;  2  ibid.  308,  310 ; 
Elmendorf  v,  Taylor,  10  Wheat.  152;  1  Sch.  &  Lef.  309,  310, 
428,  431,  413-442  ;  2  ibid.  629,  &c. 

Fourth  objection.  The  facts  answer  this,  and  it  seems  but  a 
mockery  to  insist  on  the  last  desperate  effort  at  compromise  as  re- 
leasing defendant. 

Mr,  Berrien^  on  the  same  side  with  Mr.  Crittenden. 

It  is  objected  by  the  opposing  counsel,  that  this  decree  cannot 
be  revived  against  defendant,  because,  as  administrator  de  bonis  non^ 
he  has  no  privit}^  with  George  M.  Savage,  the  executor  of  Samuel. 
But  what  are  the  facts  in  the  case  ? 

(Mr.  Berrien  here  reviewed  the  facts,  and  then  proceeded.) 

The  privity  which  is  necessary  in  this  case  is  privity  with  Samuel 
Savage,  against  whose  estate  the  decree  was  rendered,  and  out  of 
whose  assets  it  was  payable. 

If  a  decree  is  obtained  against  an  executor,  for  the  payment  of  a 
debt  of  his  testator,  and  his  representative  does  not  become  the 
representative  of  the  testator,  the  suit  may  be  revived  against  the 
representative  of  the  testator,  and  the  assets  may  be  pursued  in  his 
hands,  without  reviving  against  the  representative  of  the  original  de- 
fendant. 

If  George  M.  Savage  had  died  intestate,  his  administrator  would 
not  have  been  the  representative  of  Samuel  Taylor,  ^n  this  event, 
this  suit  might  have  been  revived  against  the  administrator  de  bonis 
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non  of  Samuel  Taylor.  Story's  Eq.  PI.  §  370  ;  Mitf.  Eq.  PI.  by 
Jeremy,  78  ;  Johnson  v.  Peek,  2  Ves.  465. 

Then  having  been  removed  from  office,  under  the  statute  of  Al- 
abama, —  having  no  representative  who  can  represent  the  estate  of 
Samuel  Taylor,  —  it  is  only  against  his  administrator  de  bonis  non 
that  this  proceeding  can  be  had  ;  or  there  is  a  right  judicially  ascer- 
tained, without  a  remedy. 

As  to  the  Kentucky  lands. 

The  first  objection  is,  that  the  District  Court  of  Alabama,  acting 
as  a  Circuit  Court,  had  not  jurisdiction  of  this  case.  When  I  en- 
counter an  argument,  leading  to  a  conclusion  from  which  the  intelli- 
gence of  professional  men  must,  in  my  judgment,  revolt,  however  it 
may  seem  to  be  supported  by  authority,  1  am  disposed  rather  to 
distrust  my  own  capacity  to  detect  its  fallacy,  than  to  yield  to  the 
conclusion  to  which  it  would  lead  me.  I  am  sure  I  am  not  singular 
in  this  feeling.  Let  us  examine  the  conclusion  to  which  the  argu- 
ment would  lead. 

Samuel  Savage  left  the  State  of  South  Carolina  in  1818,  re- 
moved first  to  Tennessee,  and  afterwards  to  Alabama,  where  he  set- 
tled permanently,  and  died. 

After  1818,  he  was  not  suable  in  South  Carolina. 

Not  in  the  State  courts.  It  does  not  appear  that  he  was  ever 
there  after  that  time  ;  and  if  he  had  been  transiently  there,  com- 
plainants, aliens,  residents  in  a  foreign  country,  were  not  required 
to  be  on  the  watch  to  catch  him  there.  No  original  process  issued 
by  the  State  courts  of  South  Carolina,  which  was  not  personally 
served,  could  have  rendered  a  citizen  of  Alabama  amenable  to  their 
jurisdiction. 

Not  in  the  courts  of  the  United  States  in  .the  District  of  South 
Carolina,  for  the  words  of  the  Judiciaiy  Act  of  1789  are,  —  "  No 
civil  suit  shall  be  brought  in  the  courts  of  the  United  States  against 
a  defendant,  by  any  original  process,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ." 

The  conclusion,  from  the  proposition  of  defendants,  then,  is  this, 
—  that  until  Samuel  Savage  chose  to  go  to  South  Carolina,  and 
subject  himself  to  the  service  of  process,  he  was  not  liable  to  suit 
anywhere  ;  that  complainants  were  remediless,  or  that  their  right 
to  a  remedy  depended  upon  the  will  of  their  adversary.  Is  the  ju- 
risprudence of  the  United  States  subject  to  this  reproach  f  Has 
this  court  pronounced  any  decision  which  may,  by  fair  construction, 
lead  to  such  a  consequence  ?  This  is  said  to  be  the  age  ofpro- 
gress  ;  but  is  it  a  progress  in  intelligence,  or  its  opposite  ?  What 
is  the  reference  to  auQiority  on  this  point  ? 

{Mr,  Berrien  here  examined  and  commented  on  14  Peters,  166  ; 
Story's  Confliit  of'  Laws,  §§  513,  514  ;  15  Peters,  l.J 

We  are  seeking  to  obtain  from  this  defendant,  as  adramistrator  de 
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bonis  nofiy  the  balance  which  was  in  the  hands  of  Samuel  Savage 
of  the  estate  of  W.  F.  Taylor,  of  which  we  are  legatees.  We 
charge  him,  and  we  prove  our  charges,  with  fraudulent  concealment 
of  the  assets  which  came  to  his  hands  ;  and  we  seek  to  make  his 
estate,  in  the  hands  of  defendant,  liable  for  his  individual  personal 
default ;  and  this  right,  with  the  aid  of  a  court  of  equity,  we  can 
enforce  wherever  we  find  him. 

If  he  had  remained  in  South  Carolina,  we  would  of  course  have 
sought  redress  there,  and  in  its  courts.  But  he  voluntarily  withdrew 
from  the  protection  of  those  courts.  He  was  a  fugitive  from  jus- 
tice, liable  to  arrest  wherever  he  was  found. 

The  bill,  it  is  said,  seeks  an  account ;  but  not  that  merely.  It 
alleges  fraud  and  concealment  ;  it  charges  Samuel  Savage  with  of- 
ficial misconduct,  for  which  it  holds  him  to  individual  responsibility  ; 
it  does  not  ask  him  to  pay  for  these  frauds  out  of  the  assets  of  W. 
F.  Taylor,  which  he  has  wasted,  but  out  of  his  own  estate,  into 
which  those  assets  have  been  converted. 

The  proposition,  that  the  courts  of  South  Carolina  have  exclu- 
sive jurisdiction,  cannot  be  urged  as  an  objection  to  the  jurisdiction 
of  the  Circuit  Court  of  Alabama.  Their  exclusive  jurisdiction  is 
over  the  subject-matter,  —  the  administration.  The  .  executor  is 
personally  amenable  to  the  forum  of  his  domicile.  There  he  may 
rely  on  a  settlement  and  discharge  by  the  courts  of  South  Carolina, 
as  having  exclusive  jurisdiction  of  the  subject-matter,  and.  the  acts 
of  the  court  of  South  Carolina  should  have  like  eflfect  in  the  court 
of  Alabama  as  they  would  have  had  in  the  State  in  which  they  were 
rendered  ;  but  this  is  the  extent  of  the  exclusive  jurisdiction  which 
can  be  claimed  for  them,  in  behalf  of  an  executor  who  is  a  fugitive 
from  their  borders. 

The  third,  fourth,  and  fifth  points  of  the  respondent's  statements 
will  be  considered  jointly. 

1 .  The  order  of  testator,  that  his  lands  should  be  sold,  —  especial- 
ly that  they  should  be  sold  on  "  securities  to  the  satisfaction  of  his 
executors,"  —  gave  to  them  a  power,  an  authority  to  sell,  by  impli- 
cation, but  as  ample  as  if  it  had  been  given  by  express  words. 

The  appointment  of  his  executors,  and  the  appropriation  of  the 
proceeds  of  the  sales,  so  to  be  made  by  them,  to  purposes  within 
the  scope  of  their  duties  as  executors,  which  he  did  by  die  devise 
of  all  the  remainder  or  residue  of  his  estate,  after  payment  of  cer- 
tain legacies,  imposed  upon  them  an  obligation,  and  charged  them 
with  a  trust,  —  that  of  so  appropriating  them. 

The  executors  were  the  agents  of  the  testator,  his  attorneys,  if 
you  will,  but  more  properly  donees  of  the  power  conferred  on  them 
by  him  for  the  sale  of  these  lands.  But  they  were  also  trustees  of 
the  devisees,  in  relation  to  the  fund  thus  acquired.  They  had  no 
interest  in  that  fund  ;  but  the  authority  conferred  on  them  was  not, 
therefore,  a  mere  naked  power.     It  was  a  power  coupled  with  a 
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trust,  which  it  is  the  peculiar  province  of  a  court  of  equity  to 
guard  and  to  enforce.  2  Story's  Eq.  Jurisp.  §§  1059-1061. 
And  a  court  of  equity  will  construe  the  will  to  give  them  such  an 
interest  as  is  necessary  to  the  execution  of  the  trust. 

But  we  are  seeking  to  make  Samuel  Savage,  who  was  only  one 
of  these  trustees,  alone  liable  for  the  faithless  execution  of  his  trust, 
and  we  are  met  with  the  objection,  — 

1.  That  the  authority  and  the  trust,  being  joint,  could  not  be  ex- 
ecuted by  one  only.  There  are  numerous  decisions  on  this  ques- 
tion. 2  Stor}''s  Eq.  Jurisp.  §  1062.  The  whole  doctrine  is 
summed  up  by  Mr.  Sugden.  Sugden  on  Powers,  ch.  3,  §  2,  art.  I, 
pp.  165,  166  (3d  edit.)  ;  2  Story's  Eq.  Jurisp.  p.  399,  in  note. 

A  power  coupled  with  a  trust  will  survive,  and  may  be  executed 
by  a  surviving  trustee.    Osgood  v.  Franklin,  2  Johns.  Ch.  R.  1  -21 . 

Power  to  executors  to  sell,  not  by  name,  but  as  executors,  may 
be  executed  by  one.     Clay  &,  Craig  v.  Hart,  7  Dana,  1. 

Where  one  of  several  trustees  refuses  to  accept,  the  power  vests 
in  the  others.     King  v,  Donnelly,  5  Paige,  46. 

2.  It  IS  objected,  that  as  this  was  a  naked  power  (that  is,  as 
there  was  no  express  devise  to  trustees),  the  land  must  have  de- 
ficended  to  the  heirs,  to  await  the  exercise  of  the  power  ;  that  as 
the  will  was  not  proved  in  Kentucky,  and  therefore  quoad  testator's 
property  in  that  State  he  died  intestate,  it  must  for  that  cause  also 
have  descended  to  the  heirs  ;  and  as  these  heirs  were  aliens,  it 
vested  by  escheat  in  the  State  of  Kentucky. 

The  answer  is,  tliat  a  court  of  equity  will  carry  out  the  manifest 
intention  of  a  testator,  will  see  that  this  trust  is  executed  according 
to  such  intention,  and  will  raise  such  an  estate  by  implication  in  the 
trustee  as  is  necessary  to  accomplish  this  object.  The  court  will 
imply  a  power  to  sell  in  executors  not  expressly  designated  for  this 
purpose.  2  Story's  Eq.  Jurisp.  §  1060.  They  will  imply  such  a 
power,  from  an  authority  to  "  raise  money  "  out  of  lands.  Ibid. 
§  1063.  Nay,  they  will  imply  a  power  to  sell,  from  a  power  to 
raise  money  out  of  "  rents  and  profits."  Ibid.  §  1064.  As  a  power 
to  sell  will  be  raised  by  implication,  not  only  without  but  against  the 
words  of  the  will,  as  in  the  case  cited,  "  rents  and  profits."  As  a 
trust  to  appropriate  proceeds  will  in  like  manner  be  miplied,  in  both 
cases,  to  effectuate  the  intention  of  testator,  so  also  where  there  is 
no  express  devise,  implication  will  not  stop  short  of  a  fee  where 
there  are  trusts  to  be  executed  which  require  it.  Markham  v, 
Cooke,  3  Burr.  1686.  In  Trent  v.  Henning,  4  Bos.  &  Pull. 
1 1 6,  the  devise  to  trustees,  as  well  as  the  trust  for  sale,  was 
Implied,  and  yet  they  took  a  fee.    Fletcher  on  Est.  Trust.  1-4,19. 

I  am  aware  of  the  cases  which  decide  that  a  mere  naked  power 
to  executors  to  sell  will  not  give  an  interest  ;  but,  — 

1 .  This  is  not  a  mere  naked  power  ;  taken  in  connection  with  the 
devise  of  the  residue,  it  is  a  power  coupled  with  a  trust. 
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2.  It  is  indispensable,  to  effectuate  tlie  intention  of  the  testator, 
that  such  an  interest  should  pass. 

In  the  cases  referred  to,  the  question  was  between  heir  and  dis- 
tributee, or  devisee,  or  creditors,  'i'he  land  descended  to  the  heir, 
subject  to  the  exercise  of  the  power,  and  the  intention  of  the  testator 
was  accomplished.  According  to  the  argument  of  respondent's 
counsel,  that  cannot  be  in  this  case,  unless  such  an  interest  is  held 
to  pass. 

Yes,  there  is  another  mode.  Land  directed  to  be  sold  and  con- 
verted into  money  loses  the  quality  of  real,  and  is  converted  into 
personal  estate,  and  c  convtrso  of  money  directed  to  be  laid  out  in 
land.  2  Story's  Eq.  Jurisp.  §  790.  In  this  latter  case,  anterior 
to  the  sale,  and  by  the  mere  force  of  the  will,  the  money  so 
fully  becomes  land  as,  1 .  not  to  be  personal  assets  ;  2.  nor  to 
be  subject  to  the  courtesy  of  the  husband ;  3.  nor  to  pass  as 
land  by  will,  and  other  consequences.  So  of  land  directed  to  be 
sold.  2  Story's  Eq.  Jurisp.  §  109,  in  note ;  Hawley  v,  James, 
5  Paige,  318. 

As  to  the  time  when  the  conversion  shall  be  supposed.  Hutch- 
eon  V.  Mannington,  1  Ves.  jr.  365  ;  Clay  &  Craig  v.  Hart,  7 
Dana,  1. 

It  is  objected,  that  the  will  was  not  proved  in  Kentucky.  But 
probate  was  not  necessary  to  tlie  execution  of  the  power,  and  adds 
no  force  to  it,  for  the  probate  has  no  concern  with  the  power,  and 
relates  only  to  the  jurisdiction  over  the  goods  and  chattels.  Doo- 
little  V,  Lewis,  7  Johns.  Ch.  R.  48  ;  Lessee  of  Lewis  and  wife  v, 
M'Farland  et  al.,  9  Cranch,  151. 

'i'he  intention  of  the  testator  can  be  effected,  then,  in  one  of  twe 
ways  :  — 

1 .  By  construing  the  will  so  as  to  imply  a  devise  to  the  execu 
tors  for  the  purpose  of  effectuating  the  trust. 

2.  By  considering  the  land  as  money  from  the  death  of  the  testa- 
tor, when  his  will  became  operative. 

The  testator  was  a  naturalized  citizen.  All  his  relatives  were 
aliens,  and  incapable  of  holding  real  estate.  Aware  of  this  disabil- 
ity, he  directs  his  property,  real  and  personal,  to  be  converted  into 
money,  and  bequeathes  it  to  them.  There  can  be  no  doubt  of  his 
intention  to  give  to  his  executors  such  power  as  was  necessary  to 
effecUtate  his  will.  That  will  became  operative  upon  his  death,  and 
did  not  depend  upon  the  probate.  The  court  will  imply  a  power  to 
sell.  They  will  imply  a  trust  to  distribute.  Will  they  not  consum- 
mate the  intention  of  the  testator,  either  by  considering  the  land  as 
money  at  the  time  of  his  death,  or  by  giving  to  the  trustees  such  an 
estate  as  is  necessary  to  protect  the  land  from  escheat  ?  Craig  v. 
Leslie,  3  Wheat.  577.  The  lands  in  the  possession  of  the  heir 
are  held  subject  to  the  exercise  of  the  power.  Why  should  it  not 
be  in  the  hands  of  the  State  ?  Or  is  the  lord,  who  takes  by  es- 
22* 
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cheat,    more   favored   than   tlie   heir,  who  takes  by  inheritance  ? 
Pawlett  V.  Attorney-General,  Hardres,  465,  469  ;  2  Atk.  223. 

But  however  these  questions  may  be  decided,  defendant  cannot 
evade  the  equitable  demand  of  comphinants.  Wliether  this  power 
was  capable  of  being  executed  separately  by  Samuel  8avage,  or 
whether,  for  want  of  an  express  devisee,  it  was  incapable  of  being 
executed  at  all,  the  defendant  cannot  escape. 

An  affirmance  of  the  positions  for  which  we  contend  will  increase 
the  amount  for  which  he  is  answerable  ;  a  denial  of  them  will  not 
release  him  from  responsibility.  He  can  only  escape  by  maintain- 
ing, tiiat  the  fraudulent  assumption  of  the  character  of  the  trustee 
of  these  complainants,  the  concealment  from  them  of  his  actings 
and  doings  while  professing  to  act  as  their  trustee,  the  receipt  of 
money  in  tliat  character,  tlie  denial  of  such  receipt,  and  the  conver- 
sion of  it  to  his  own  use,  are  wrongs  which  a  court  of  equity  is  in- 
competent to  redress. 

{Mr,  Berrien  here  stated  and  commented  on  the  facts  respecting 
the  Kentucky  lands.) 

In  every  event,  complainants  are  entided  to  a  decree  for  the 
amount  actually  received  by  Samuel  Savage,  and  that  with  com- 
pound interest.  It  may  be  admitted  that  complainants  had  no  title 
to  tlie  land  which  they  could  have  enforced,  that  they  have  ob- 
tained by  compromise  what  they  could  for  the  land  ;  still,  the  money 
received  by  him  was  their  money  ;  it  diminishes  the  amount  which 
they  obtained  by  the  compromise  ,  it  was  paid  by  the  tenants  of  the 
land  to  him,  professing  to 'act  as  their  trustee  ;  it  was  received  by 
him  in  that  character,  and  has  been  converted  by  him  to  his  own 
use,  and  fraudulently  withheld  from  them.  A  court  of  equity  will 
not  permit  him  thus  to  abuse  the  trust  which  he  assumed. 

An  executor  is  liable  for  the  value  of  an  estate  sold  by  him  with- 
out authority.  Smith  et  al.  v.  Smith's  Executor,  1  Desauss.  304  ; 
1  Paige's  R.  147  ;  6  ibid.  355.  He  is  liable  to  compound  interest 
in  case  of  fraud  or  wilful  neglect.  Schiefflin  v.  Stewart,  1  Johns. 
Ch.  R.  620  ;  Myers  v.  Myers,  2  McCord's  Ch.  R.  266  ;  1  Hopk. 
R.  423  ;  2  Johns.  Ch.  R.  1 . 

Defendant  cannot  be  protected  by  the  statute  of  limitations  from 
a  decree  for  this  amount.  The  bill  charges,  and  the  evidence 
proves,  that  this  transaction  was  fraudulently  concealed  from  com- 
plainants, and  there  is  evidence  to  sustain  it.  Fraud  and  trust  are 
not  within  the  statute  of  limitations,  as  it  does  not  begin  to  run  until 
the  fraud  is  discovered.  Kane  r.  Bloodgood,  7  Johns.  Ch.  R.  122. 
There  is  an  express  allegation  of  the  bill  as  to  the  time  when  the 
fraud  was  discovered. 

Nor  can  the  question  of  jurisdiction  ever  arise,  as  to  this  part  of 
the  case.  Savage  never  acted  under  tlie  authority  of  any  court  of 
Kentucky,  which  may  be  supposed  to  have  had  exclusive  jurisdic- 
tion of  this  matter. 
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It  is  submitted,  then,  that  on  this  part  of  the  case  we  are  entitled 
at  least  to  $2,118  00,  with  interest  thereon  at  six  per  cent,  from 
21st  July,  1818,  compounding  the  same. 

As  to  the  estate  m  South  Carolina. 

{JMr.  Berrien  here  went  into  a  minute  examination  of  the  ac- 
counts, which  is  omitted,  as  the  opinion  of  the  court  did  not  con- 
sider the  question  open.) 

To  protect  himself  from  this  claim,  defendant  relies  on  several 
•grounds  :  — 

J .  That  he  was  not  liable  to  suit  in  Alabama. 

2.  That  he  made  a  final  settlement. 

3.  The  statute  of  limitations,  and  lapse  of  time. 

The  argument  against  the  jurisdiction  of  the  Circuit  Court  of 
Alabama  has  been  already  considered. 

The  final  settlement.  A  bare  inspection  of  the  accounts  will 
show  that  it  was  not  final.  It  was  not  so  recognized  by  the  ordi- 
nary, but  styled  an  "  account  current,"  and  so  recorded  by  the 
ordinary.  The  payment  of  the  balance  due  to  Hutchinson,  if  he 
had  had  power  to  receive  it,  would  not  make  it  a  final  setdement. 
Hutchinson  did  not  so  receive  it.  His  receipt  is  merely  for  the 
actings  and  doings  of  Savage  up  to  the  date,  as  per  his  "  account 
current,"  not  ''final  seulement."  To  make  it  a  final  settlement 
he  should  have  charged  himself  with  the  amount  of  sales,  and  inter- 
est on  each  note  until  it  was  paid,  for  the  notes  given  at  the  sale 
bore  interest. 

2.  The  amount  of  the  notes  and  open  accounts  found  at  the  time 
of  Taylor's  death,  and  interest  on  the  former,  which  came  to  Sav- 
age's possession. 

3.  If  any  of  these  were  desperate,  this  should  have  been  stated. 

4.  He  should  have  charged  himself  with  interest  on  the  annual 
balances  remaining  in  his  hands. 

Instead  of  this,  it  was  a  mere  annual  account  current,  crediting 
such  receipts  as  Savage  chose  to  acknowledge,  and  charging  such 
payments  as  he  alleged  to  have  made.  All  that  the  ordinary  did 
was  to  examine  the  vouchers  for  the  payments.  He  could  make 
no  final  settlement,  because  there  was  no  exhibit  of  the  assets. 

As  to  the  statute  of  limitations.  Fraud  and  trust  are  not  within 
the  statute  ;  it  does  not  begin  to  run  until  the  fraud  is  discovered. 
Kane  v,  Bloodgood,  7  Johns.  Ch.  R.  122  ;  3  P.  Wms.  144, 145  ; 
2  Story's  Eq.  .furisp.  §  1521.  The  circumstances  must  be  for- 
cible to  induce  the  court  to  make  lapse  of  time  a  bar  to  the  claims 
of  heirs  and  legatees  for  an  account  and  settlement  of  the  estate. 
Gist  V.  Cattel,  2  Desauss.  53.  Infancy  and  coverture  will  prevent 
the  statute  from  running.  The  children  of  Samuel  Taylor  were 
infants  ;  Mary  Taylor  (Rainey)  was  a  feme  covert.  Respondents 
urge,  that  complainants  are  barred  by  the  statute  of  limitations  of  Al- 
abama, because  they  did  not  sue  there  within  six  years,  and  deny  the 
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right  lo  sue  there  at  all.  Specific  allegations  in  the  bill  of  fraud, 
showing  when  they  were  discovered,  are  equivalent  to  a  general 
allegation  that  they  were  only  discovered  within  six  years. 

As  to  interest.  An  executor  is  chargeable  with  interest  on  the 
annual  balances  kept  in  his  hands,  unless  they  are  necessarily  kept 
for  the  purposes  of  the  estate.  David  r.  Eden,  3  Desauss.  241  ; 
Benson  v,  Bruce,  4  ibid.  46 J  ;  Walker  v.  Bynum,  4  ibid.  555  ; 
Jenkins  v.  Ficklin,  4  ibid.  369  ;  2  Hill,  561,  in  note. 

Jl/r.  Sergeant^  for  Savage's  administrator,  replied  to  Mr.  Berrien. 
He  commented  upon  the  long  time  that  had  elapsed  since  the  final 
settlement  of  the  estate,  upon  the  cases  before  referred  to  in  14  and 
15  Reters,  and  contended  that  before  the  complainants  below  could 
recover  any  thing  on  account  of  the  Kentucky  lands,  they  must 
establish  three  propositions  ; —  1st.  That  Taylor  owned  the  land  ; 
2d.  That  he  devised  it ;  and,  3d.  That  the  executors  had  power  to 
seil  and  did  sell.  Each  one  of  these  propositions  he  denied,  and 
argued  upon  at  great  length.  The  deed  to  Taylor,  he  contended, 
contained  a  use  which  was  immediately  executed  and  vested  the 
title  in  the  heir  of  Forbes,  who  was  some  person  in  Germantown. 
The  land  must  therefore  have  escheated.  2.  Taylor  did  not  de- 
vise the  land.  He  might  have  done  so  specifically,  but  did  not. 
3.  The  executor  had  no  power  to  sell.  The  case  of  Northup,  in 
1 5  Peters,  is  an  exposition  of  the  law  upon  this  subject.  The  court 
in  Alabama  had  no  jurisdiction  over  a  foreign  executor.  An  ex- 
ecutor can  neither  sue  nor  be  sued  in  another  Slate. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

The  original  proceeding  in  this  case  was  a  bill  in  equity.  The 
complainants  are  heirs  and  devisees  of  William  F.  Taylor,  being 
aliens  and  resident  in  Scotland.  He  was  a  naturalized  citizen  of 
South  Carolina.  The  respondent  was  George  M.  Savage  of  Ala- 
bama, prosecuted  there  as  executor  of  Samuel  Savage  of  that  State. 
The  claim  set  up  in  the  bill  was,  that  William  F.  Taylor,  before 
his  death  in  A.  D.  1811,  made  a  will,  devising  the  residue  of  his 
estate,  after  the  payment  of  a  few  legacies,  to  the  complainants, 
directing  all  his  property  to  be  first  sold  and  converted  into  njoney, 
and  making  the  said  Samuel  Savage  one  of  his  executors,  asso- 
ciated with  three  others.  It  was  further  alleged,  that  the  business 
was  divided  between  them,  and  each  had  settled  for  what  he  took  in 
charge,  except  Savage,  who  had  not  accounted  fully  for  the  prop- 
erty received  by  him  in  South  Carolina,  or  the  proceeds  of  certain 
lands  of  William  F.  Taylor  in  Kentucky  sold  by  Savage,  and  that 
by  his  negligence  large  quantities  of  other  lands  situated  there  had 
been  lost. 

The  original  answer  denied  that  the  executors  took  out  letters 
testamentary,  except  in  South  Carolina,  or  assumed  any  trusts  as  to 
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the  property  of  the  testator  beyond  the  limits  of  that  State,  or  ever 
proved  the  wilJ  in  Kentucky.  It  also  denied  that  any  part  of  Wil- 
liam F.  Taylor's  property  in  South  Carolina  had  not  been  duly 
accounted  for.  As  to  lands  in  Kentucky,  it  averred  that  the  tes- 
tator owned  none,  and,  though  he  set  up  some  tide  to  about  4,400 
acres,  that  it  was  invalid,  and  was  compromised  and  released  by  an 
agent  of  the  complainants  in  A.  D.  1836.  That,  as  the  latter  were 
aliens,  the  title  in  the  mean  time  had  escheated  to  the  State  ;  the 
executors  having,  as  alleged,  only  a  bare  power  to  sell,  and  some 
of  them  dying  before  A.  D.  1818,  this  power  could  not  be  exer- 
cised by  the  others.  And  though  it  admitted,  that  Samuel  Savage 
in  that  year  executed  deeds  of  about  one  fourth  of  the  land  claimed 
by  the  testator,  receiving  a  small  consideration  therefor,  yet  it  con- 
tended that  no  title  passed  thereby,  and  that  no  court  out  of  the 
State  of  South  Carolina  had  any  jurisdiction  over  the  matter.  The 
statute  of  limitations  was  also  pleaded  to  all  the  claims. 

Some  other  particulars,  and  some  amendments  of  the  answer, 
which  may  be  found  material  in  the  progress  of  the  inquiry,  will  be 
noticed  as  occasion  shall  require. 

A  preliminary  question  has  been  raised  in  this  court,  in  conse- 
quence of  what  had  taken  place  in  the  progress  of  the  cause,  w  hich 
it  may  be  proper  to  dispose  of  first.  After  judgment  had  been  ren- 
dered in  the  Circuit  Court  in  favor  of  the  complainants  for  a  portion 
of  their  claims,  and  before  an  appeal  was  taken,  George  M.  Sav- 
age, the  executor  of  Samuel,  was  removed,  and  Vincent  M.  Ben- 
ham  appointed  administrator  de  bonis  non  of  Samuel  Savage,  with 
the  will  annexed.  The  cause  wae  then  entered  in  this  court,  and 
attempted  to  be  proceeded  in,  but  was  directed  to  be  remitted  to 
the  Circuit  Court  in  order  first  to  make  Benham  a  party  ( 1  How- 
ard, 282,  and  2  Howard,  395).  This  having  been  done,  tlie  case 
came  here  again,  and  now  it  is  objected,  at  the  threshold,  to  any 
examination  of  the  original  questions  in  the  case,  that  an  adminis- 
trator de  bonis  non  is  not  liable  for  assets  in  the  hands  of  the  de 
ceased  executor.  See  Grant  v.  Chambers,  4  Mass.  R.  611  ; 
Alsop  r.  Marrow,  8  Conn.  R.  584  ;  1  Serg.  &  R.  549  ;  1  Gill 
&  .Johns.  207  ;  and  other  cases  cited. 

But  if  the  correctness  of  these  decisions  be  not  doubtful  at  law, 
they  may  require  several  exceptions  and  limitations  in  equity.  See 
Blower  v.  xMassetts,  3  Atkins,  773  ;  2  Ves.  sen.  465  ;  Mitford's 
Pleadings,  64,  78  ;  2  Vem.  237  ;  Fletcher's  Administrator  v. 
Wise,  7  Dana,  347  ;  1  Howard,  S.  C.  284,  in  this  case.  And  it 
is  clear,  that  under  a  statute  of  Alabama,  which  must,  by  the  thirty- 
fourth  section  of  the  Judiciary  Act,  govern  this  case,  the  objection 
cannot  be  sustained.  This  statute  provides,  that  "  where  any 
suit  may  have  been  commenced,  on  behalf  of  or  against  the  personal 
representative  or  representatives  of  any  testator  or  intestate,  the 
same  may  be  prosecuted  by  or  against  any  person  or  peicsons  who 
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may  afierward  succeed  to  the  administration  or  executorship  ;  such 
person  or  persons  may,  at  any  time,  be  made  parties,  on  motion, 
and  the  cause  siiall  proceed  in  the  same  manner,  and  judgment 
therein  be  in  all  respects  as  effectual,  as  if  tlie  same  were  prosecuted 
by  or  against  the  parties  originally  named."  Passed  {September 
4th,  1821.     See  Clay's  Digest,  227. 

The  grounds  or  causes  for  relief  presented  in  the  bill  are  next  to 
be  examined,  and  are  two.  One  is  the  claim  on  account  of  an  al- 
leged failure  by  Samuel  Savage  to  setde,  as  executor  in  South 
Carolina,  for  a  debt  due  from  himself  to  William  F.  Taylor,  and 
some  other  debts  collected  there,  with  proper  interest  thereon. 
This  is  the  first  ground  on  the  merits  ;  and  it  may  be  better  consid- 
ered separate  from  the  second  one,  which  is  the  amount  demanded 
for  alleged  neglects  and  receipts  of  money  by  Savage  in  relation  to 
the  lands  situated  in  Kentucky.  The  property  left  by  the  testator 
in  South  Carolina  w^as  held  in  his  own  right,  and  the  proceeds  of  it 
were  collected  by  the  executor  by  virtue  of  his  letters  testamentary. 
The  first  objection  interposed  to  the  claim  respecting  that  is,  tliat 
In  point  of  fact  nothing  is  shown  to  have  been  due  or  collected 
tliere  which  the  executor  did  not  account  for,  and  finally  settle  and 
pay  over  the  balance,  April  22d,  1818.  Another  is,  that  if  any 
tiling  collected  tliere  and  then  omitted,  or  not  since  paid  over, 
should  now  be  accounted  for,  it  ought  to  be  in  the  State  of  South 
Carolina,  where  the  letters  issued,  and  not  in  Alabama.  Or,  at  all 
events,  that  some  action  must  first  be  had  in  South  Carolina,  and  the 
account  reopened,  and  the  new  matters  examined  and  charged 
there  upon  Samuel  Savage,  one  of  the  original  executors,  before  he 
or  George  M.  Savage,  his  executor,  can  be  prosecuted  elsewhere  for 
the  amoimt.  The  following  cases  may  be  referred  to  in  support  of 
such  a  position.  Vaughan  et  al.  v,  Northup  et  al.,  15  Peters,  1  ; 
14  Peters,  33  ;  Story's  Confl.  of  Laws,  .513  ;  Aspden  et  al.  v. 
Nixon,  4  Howard,  467  ;  Carmichael  v.  Ray,  1  Richardson,  116. 
While  others  may  be  seen  against  it  in  14  Peters,  116  ;  16  Peters, 
119  ;  2  Wash.  C.  C.  338. 

But  it  is  to  be  recollected,  that  the  statute  of  limitations  is 
pleaded  against  this  no  less  than  the  otlier  claim  ;  and  hence,  if,  on 
examination,  that  statute,  or  the  great  length  of  time  which  has 
elapsed  since  1818,  should  be  found,  under  all  the  circumstances  of 
tlie  case,  to  render  a  recovery  of  any  part  of  this  claim  ille^il  or 
inequitable,  a  decisive  opinion  on  the  other  points  just  mentioned 
will  become  unnecessary. 

We  dierefore  proceed  to  inquire  into  this  first. 

The  settlement  in  IS  1 8  seems  to  have  been  a  final  one  ;  the 
balance  was  paid  over  to  an  agent  of  the  plaintiff  then  present ; 
and  the  executor,  Samuel  Savage,  soon  after  left  the  State,  and,  for 
aught  which  appears,  never  returned  again.  The  statute,  if  running 
at  all  as  to  the  matters  in  South  Carolina,  should,  therefore,  as  a 
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general  principle,  begin  in  1818  ;  and  any  special  excuse  for  not 
suing  the  executor  within  six  years  for  any  thing  not  then  accounted 
for,  such  as  coverture,  minority,  or  residence  abroad,  ought  in  equity 
as  well  as  law  to  have  been  set  up  in  the  bill  originally  (7  Johns. 
Ch.  R  74)  ;  or  by  an  amendment  of  it,  allowed  after  the  answer, 
instead  of  a  special  replication,  as  provided  by  the  45th  rule  of  this 
court.  See  Marstaller  et  al.  t;.  M'Clean,  7  Cranch,  156,  and  Mil- 
ler V.  Mclntyre,  6  Peters,  64. 

But,  notwithstanding  this  omission,  as  some  doubts  exist  whether 
the  statute  of  limitations  can  technically  apply  to  a  claim  situated 
like  this,  we  have  looked  further,  —  to  the  circumstances  of  laches 
and  long  neglect  by  the  complainants,  independent  of  the  statute. 
And  they  seem  to  us  to  operate  in  equity  very  conclusively  against 
going  back  of  an  executor's  account,  thus  formally  and  finally  setded, 
after  the  lapse  of  twenty  years  and  the  death  of  the  parties  con- 
cerned. Gardner  v.  Wagner,  1  Baldwin,  394,  454.  It  must  be 
a  very  strong  case  of  fraud,  proved  in  such  a  settlement,  or  of  clear 
accident  or  mistake,  which  could  ever  make  it  just,  under  such  cir- 
cumstances, to  reopen  and  revise  it.     9  Leigh,  393. 

Considering,  then,  that  the  agent  of  the  complainants,  present  at 
the  final  settlement  of  the  account  and  receiving  the  balance,  had, 
for  aught  which  appears,  a  full  opportunity  to  know  all  the  circum- 
stances, and  make  objections  if  he  pleased,  and  that  no  fraud  or 
mistake  is  shown  in  the  settlement,  whatever  error  in  law  may  have 
happened  in  computing  interest,  we  consider  it  as  a  very  proper 
case  for  length  of  dme  to  bring  repose.  In  support  of  this  may  be 
seen  the  following  cases.  1  Sch.  &  Lef.  428  ;  2  ibid.  309  ;  10 
Wheat.  152  ;  1  Madd.  Ch.  R.  99  ;  2  ibid.  308  ;  Miller  v. 
Mclntyre,  6  Peters,  66 ^  67  ;  Cholmondely  v,  Clinton,  2  Jac.  & 
Walk.  1  ;  9  Peters,  62  ;  6  John.  Ch.  R.  266  ;  7  ibid.  90. 

The  other  claim  for  the  money  received  by  Samuel  Savage,  on 
account  of  his  conveyance  of  a  portion  of  the  lands  situated  in  Ken- 
tucky, and  to  which  William  F.  Taylor  set  up  an  interest,  rests  on 
principles  entirely  diflferent,  both  as  regards  the  title  of  Taylor  and 
the  responsibility  of  Savage.  It  does  not  seem  to  have  been  con- 
sidered fully,  heretofore,  that  those  lands  did  not  belong  to  William 
F.  Taylor,  like  the  rest  of  his  property  in  South  Carolina,  abso- 
lutely as  his  own  in  fee.  They  came  to  him  by  a  deed  in  trust  for 
others,  from  Mary  Forbes,  administratrix  of  William  Forbes,  who 
was  uncle  of  William  Forbes  Taylor,  and  a  naturalized  citizen  of 
Pennsylvania,  dying  without  issue  except  a  son,  Nathaniel,  who  also 
died  without  issue  after  William  F.  Taylor's  death  in  A.  D.  181 1, 
and  before  September,  1815.  The  facts  in  the  case  do  not  seem  to 
fix  the  time  with  any  greater  certainty.  These  lands,  amounting  to 
about  4,400  acres,  had  been  conveyed  to  William  Forbes  in  fee,  in 
A.  D.  1786,  by  one  Daniel  Broadhead,  and  by  Forbes  to  John 
Philips,  in  A.  D.  1794.     They  seem  to  have  remained  in  Philips's 
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hands  till  June  3d,  A.  D.  1802,  when  he  conveyed  them  to  the 
said  Mary,  the  administratrix  of  William  Forbes,  with  the  following 
limitation  in  the  deed,  viz.  :  —  ''in  trust,  nevertlieless,  to  and  for  the 
only  proper  use  and  behoof  of  the  right  heir  or  heirs  of  the  above- 
named  William  Forbes,  deceased,  m  such  way  and  manner  as  such 
heir  or  heirs  may  order,  direct,  and. appoint." 

On  the  17th  day  of  September,  1805,  she,  as  before  mentioned, 
conveyed  them  to  William  Forbes  Taylor,  the  nephew  of  her  hus- 
band, and  his  only  heir  or  relative  naturalized  in  this  country,  ex- 
cept the  son  Nathaniel,  the  rest  being  aliens  in  Scotland,  and  the 
son  in  such  health  as  not  likely  long  to  survive.  The  lands  were, 
therefore,  in  danger  of  escheating  to  the  State  of  Kentucky,  or  a 
part  of  them  at  least,  unless  so  conveyed  as  to  pass  an  interest  to 
son)e  person  here,  which  could  be  held  in  behalf  of  those  heirs  who 
might  reside  abroad,  so  that  their  shares  might  not  be  lost  or  for- 
feited. The  limitation  in  the  deed  to  William  F.  Taylor  from 
Mary  Forbes  was  the  same  in  form  as  that  in  the  conveyance  to 
her,  except  the  clause  creating  the  trust  begins  "  in  witness  never- 
theless,'* instead  of  "  in  trust  nevertheless."  Whether  this  is 
an  error  of  the  press,  or  in  copying,  or  an  intended  alteration,  is 
not  stated,  but  it  seems  not  to  have  been  contended  in  argument, 
that  any  different  meaning  was  designed  to  be  attached  to  the 
expression.  After  receiving  such  a  conveyance  for  such  a  pur- 
pose, it  appears  that  in  1808,  William  F.  Taylor  instituted  thirty- 
three  suits  in  ejectment  in  the  State  of  Kentucky  against  settlers  on 
these  lands,  which  were  pending  at  his  death  in  A.  D.  181 1 .  But, 
as  the  actions  were  in  the  name  of  nominal  lessees,  they  did  not 
abate  by  his  death,  but  continued  on  the  docket  till  a  recovery  was 
had  in  all  of  them,  in  January,  1818. 

Prior  to  this  recovery,  and  subsequent  to  the  death  of  William 
F.  Taylor  in  181 1,  it  does  not  appear  that  any  of  his  executors,  or 
any  of  the  heirs  of  William  Forbes,  or  any  of  the  devisees  of  Wil- 
liam F.  Taylor,  did  any  thing  respecting  these  lands,  except  this. 
Samuel  Savage,  in  his  administration  account  rendered  in  Decem- 
ber, 1812,  charged  for  a  journey  to  Kentucky  in  relation  to  them. 
And  on  the  14th  of  September,  1815,  Mary  Taylor  and  her  hus- 
band gave  a  power  of  attorney  to  Patrick  McDowell  and  Samuel 
Taylor,  to  collect  her  share  not  only  in  the  estate  of  William  F. 
Taylor,  but  in  the  lands  in  Kentucky  of  which  she  claimed  to  be 
one  of  the  heirs,  in  conjunction  with  Samuel  Taylor,  from  Nathaniel, 
the  son  of  William  Forbes,  and  their  mother  Elizabeth.  Samuel 
Taylor  soon  after,  in  1316,  visited  this  country,  and  on  the  2d  of 
April  in  that  year  appointed  Adam  Hutchinson  and  Peter  Bennock 
attorneys  for  himself  and  sister,  not  only  to  collect  and  receive  what 
was  due  to  them  from  the  estate  of  William  F.  Taylor,  but  to  pros- 
ecute all  actions  necessar}'^  to  recover  the  real  estate  in  Kentucky 
belonging  to  him  and  his  sister.     But  notwithstanding  this,  and  not 
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exactly  in  keeping  with  it,  on  the  26th  of  September,  1817,  Sam- 
uel Savage,  rather  than  these  attorneys,  writes  a  letter  to  Samuel 
Taylor  about  the  Kentucky  lands,  as  well  as  the  estate  of  William 
F.  Taylor  in  South  Carolina,  tlien  unsettled.  And  to  show  the 
further  progress  as  to  these  lands  after  the  recoveries  in  1818,  it 
does  not  appear  that  any  of  the  heirs  or  their  agents  took  possession 
of  them  under  the  judgments,  or  did  any  thing  in  respect  to  them  till 
1837.  But,  on  the  contrary,  Samuel  Savage  visited  Kentucky  in 
July,  1818,  having  removed  from  South  Carolina  to  Tennessee  in 
May  previous,  and  sold  about  one  founh  of  the  lands  to  the  occu- 
pants for  $2,118,  calling  himself,  in  the  deeds,  ''  surviving  execu- 
tor of  the  last  will  and  testament  of  William  Taylor,"  and  "au- 
thorized "  to  sell  by  the  will.  The  other  occupants,  who  did  not 
buy  of  him,  took  out  soon  afterwards  injunctions  against  the  judg- 
ments recovered,  and  continued  to  possess  the  lands  peaceably  till 
William  Primrose,  an  attorney  of  the  complainants,  visited  Ken- 
tucky in  1837  to  look  after  their  interests. 

The  previous  special  attorneys  had  not  interfered,  as  Hutchinson, 
one  of  them,  soon  died,  and  Bennock,  the  other,  declbed  to  act. 
And  Samuel  Taylor,  in  letters  to  him  in  1824  and  1825,  inquiring, 
among  other  things,  if  Savage  had  returned  to  South  Carolina  and 
exhibited  any  furtlier  account  of  his  doings  in  the  ordinary's  court, 
makes  no  mention  of  the  Kentucky  lands. 

Primrose,  soon  ascertaining  tliat,  in  1818,  Savage  had  sold  about 
eleven  hundred  acres  of  them,  and  the  rest  had  been  suffered  to 
remain  in  the  possession  of  the  former  occupants,  persuaded  the 
latter  to  give  him  something  more  for  a  release  or  quitclaim,  but  a 
sum,  including  what  had  been  paid  to  Savage,  not  at  all  equal  to 
their  full  value. 

It  is  a  very  important  fact,  in  connection  with  this  arrangement, 
that  Primrose,  though  at  first  denying  the  validity  of  Savage's  do- 
ings, was  compelled,  in  order  to  effect  a  compromise  with  the  oc- 
cupants and  obtain  something  more  on  a  settlement,  finally  to  agree, 
under  his  hand  and  seal,  in  behalf  of  the  plaintiffs,  "as  far  as  it  is 
in  their  power  to  do  so,  to  ratify  and  confirm  the  deed  made  as 
aforesaid  by  the  said  Savage,"  but  "  reserve  to  themselves  the 
benefit  of  all  claims  they  may  have  against  the  said  Savage  or  his 
representatives  for  the  consideration  which  the  said  Savage  received 
for  the  sale  of  the  land  aforesaid."  After  executing  the  releases, 
he  visited  Samuel  Savage,  in  Alabama,  and  demanded  of  him  the 
money  he  had  received  in  behalf  of  the  heirs,  and  indemnity  for  in- 
juries they  had  sustained  by  his  alleged  neglect  in  respect  to  all  the 
lands. 

Another  material  circumstance  is  very  imperfectly  stated  in  the 
record  ;  but  it  is  probably  thus.  When  William  F.  Taylor  died, 
in  1811,  both  Natlianiel,  the  son  of  William  Forbes,  and  Elizabeth, 
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the  sister  of  William  Forbes,  being  the  mother  of  Taylor,  were 
aliens. 

On  these  facts,  it  is  next  to  be  decided,  whether  the  interests  of 
the  complainants  were  such  in  the  lands  in  Kentucky,  when  Samuel 
Savage  sold  a  part  of  them,  in  1818,  as  to  make  him  liable  to  the 
complainant  for  his  conduct,  wherever  he  might  reside  ;  and,  if  so, 
to  what  extent.  It  is  first  manifest,  from  a  part  of  the  statement, 
that  the  interest  of  William  F.  Taylor,  at  the  time  of  his  death, 
was  only  that  of  a  trustee  in  these  lands,  and  not  as  the  owner  of 
any  portion  of  them  in  his  own  right.  But  still,  in  that  capacity, 
he  had  power  by  his  will  to  direct  the  sale  of  them  by  his  execu- 
tors, and  into  whose  hands  the  proceeds  should  after^^1l^ds  be 
placed,  to  be  held,  of  course,  for  the  benefit  of  the  true  cestui  que 
trusts. 

The  clause  in  his  will,  bearing  on  the  sale,  is,  —  "I  do  hereby 
order,  will,  and  direct,  that  on  the  first  day  of  January  next  after 
my  decease,  or  as  near  that  day  as  can  conveniently  be,  that  the 
whole  of  the  property  that  I  may  die  seized  and  possessed  of,  or 
may  be  any  mse  belonging  to  me^  be  sold.*' 

This  undoubtedly  meant  to  empower  the  executors  to  sell  the 
land  he  held  in  trust,  as  well  as  that  in  fee,  by  including  any  property 
that  may  be  "  any  wise  belonging  to  me."  But  what  interest  was 
thus  vested  in  the  executors  concerning  it  ?  A  mere  naked  power 
to  sell  ?  or  a  power  coupled  with  a  trust  ?  or  merely  a  power 
coupled  with  an  interest  ?  These  are  necessary  inquiries  as  to  the 
question  made  in  the  case,  that  these  lands  have  escheated  to  the 
State  of  Kentucky,  and  also  are  useful,  if  not  necessary,  towards 
settling  the  validity  of  the  sale  by  Savage,  and  the  place  where,  if 
liable  at  all,  he  can  be  made  to  account  for  the  proceeds.  To  de- 
termine these  inquiries,  it  will  be  necessary  to  look  further  mto  the 
will. 

In  that,  after  directing  the  payment  of  a  few  small  legacies  out 
of  the  proceeds  of  his  property,  he  proceeds,  —  "I  do  hereby 
order,  give,  grant,  and  devise  all  the  remainder  or  residue  of  my 
estate  which  shall  remain  after  paying  the  before-mentioned  leg- 
acies to  my  dearly  beloved  brother,  Samuel  Taylor,"  &c.,  "  and  to 
my  belovqd  sister,  of  the  same  place,  share  and  share  alike,  pro- 
vided they  shall  be  both  alive  at  the  time  of  my  decease  and  have 
issue,  which  issue,  after  their  respective  deaths,  shall  share  the  same 
equally,"  &c.  On  this  and  the  previous  provision  in  the  will,  coupled 
with  the  facts  which  have  been  mentioned,  we  consider  the  law  to 
be,  that  William  F.^  Taylor,  taking  this  property  by  a  deed  which 
made  it  an  express  trust  in  his  hands  for  the  heirs  of  William 
Forbes,  held  it  as  truStee  for  them  till  his  death.  He  then  virtually 
devised  the  trust  and  the  lands  to  the  complainants,  by  directing  that 
the  lands  be  sold,  and,  after  discharging  some  special  legacies,  the 
proceeds  be  paid  over  to  the  complainants,  as  his  residuary  legatees 
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The  executors  were  thus  invested  with  a  power  to  sell,  coupled 
with  a  trust ;  and  the  residuary  legatees  thus  became  trustees  to  the 
heirs  of  William  Forbes.  To  identify  those  heirs  is  somewhat 
difficult,  but  is  very  important  to  a  true  construction  of  the  will. 
Probably,  in  1810,  they  were  his  son  Nathaniel,  who,  dying  between 
that  period  and  1815  without  issue,  his  grandmother,  Elizabeth 
Forbes,  succeeded  to  him  ;  and,  on  her  death  about  that  time,  the 
complainants,  her  only  surviving  children,  succeeded  to  her.  As 
all  these,  except  Nathaniel,  were  aliens,  and  he  was  in  feeble  health 
in  1811,  the  paramount  intention  of  the  testator  doubtless  was  to 
prevent  an  escheat  of  this  and  his  own  property.  From  considera- 
tions of  affection,  as  well  as  duty,  he  must  have  desired  to  secure 
both  that  and  his  own  estate  free  from  escheat  in  the  hands  of 
those  near  relatives  likely  soon  to  be  the  heirs  both  of  William 
Forbes  and  himself. 

Either  of  two  constructions  of  his  will  would  accomplish  tliis 
object.  The  one  we  have  just  adopted,  considering  him  as  de- 
vising the  proceeds  of  the  lands,  and  hence  their  tide,  to  his  brother 
and  sister,  subject  to  a  power  in  the  executors,  coupled  with  a  trust, 
to  sell  them,  and  pay  certain  legacies ;  or  another,  which  would 
consider  the  power  of  the  executors  as  one  coupled  with  an  inter- 
est, and  vest  the  title  at  once  in  them  for  the  purpose  of  selling  the 
lands  and  discharging  the  small  legacies  and  debts,  if  any,  but  hold- 
ing the  proceeds  in  trust  to  be  paid  over  to  his  brother  and  sister, 
for  the  benefit  of  the  heirs  of  William  Forbes,  whomsoever  they 
might  then  happen  to  be.  See  2  P.  Wms.  198  ;  8  Ves.  437  ; 
Lewin  on  Trusts,  234  ;  Peter  v.  Beverly,  10  Peters,  533.  One 
of  these  seems,  also,  to  have  been  the  construcdon  put  on  die  will 
by  Salmuel  Savage  himself,  as  he  proceeded  to  visit  Kentucky 
twice  to  discharge  his  trust  in  relation  to  these  lands,  and  finally  sold 
about  a  fourth  of  them  as  surviving  executor,  which  he  could  not 
have  done  honesdy,  unless  deeming  himself  possessed  of  more  than 
the  naked  power  which  his  executor  in  his  answer  now  sets  up. 
In  order  to  survive  to  him,  it  must  have  been  a  power  coupled 
either  with  a  trust  or  an  interest.  See  cases,  post.  To  show  that 
the  executors.  By  such  a  devise,  became  possessed  of  a  power 
coupled  widi  a  trust  at  least,  reference  may  be  had  to  the  following 
cases  beside  those  already  cited.  1  Atk.  420,  469  ;  2  Johns.  Ch. 
254  ;  Clay  et  al.  v.  Hart,  7  Dana,  1  ;  Sugden  on  Powers,  95, 
167  ;  3  Co.  Litt.  113,  note,  146,  181,  a;  2  Story's  Eq.  Jurisp. 
§  790  ;  5  Paige,  318  ;  Zebach  v.  Smith,  3  Binney,  69.  One  of 
the  tests  on  this  subject  is,  that  a  naked  power  to  sell  may  be  exer- 
cised or  not  by  the  executors,  and  is  discretionary ;  while  an  im- 
perative direction  to  sell  and  dispose  of  the  proceeds  in  a  certain 
way,  as  in  this  case,  is  a  power  coupled  with  a  trust.  7  Dana,  1  ; 
10  Peters,  533  ;  12  Wend.  554  ;  2  Story's  Eq.  Jurisp.  §  1070 ; 
10  Ves.  536. 
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There  are  some  conflicting  cases  on  this  subject ;  but  it  is  not 
necessar}'^  to  review  them  again,  it  having  been  so  ably  performed 
by  Thompson,  J.  for  this  court  in  Peters  v,  Beverly,  10  Peters, 
565.  There,  as  here,  the  executors  were  not  expressly  namecl  as 
the  persons  who  were  to  sell  the  land,  yet,  say  the  court,  ''  it  is 
a  power  vested  in  them  by  necessary  implication."  See  also  2 
Sim.  &  Stu.  238  ;  2  Story's  Kq.  Jurisp.  §  1060  ;  1  Atk.  420; 
15  Johns.  346  ;  4  Kent's  Com.  326  ;  2  Johns.  Ch.  254  ;  4 
Hill,  492.  There,  as  here,  it  was  also  contended,  that  if  ihcy  had 
the  power  to  sell  it  was  a  naked  one,  and  could  not  survive  ;  but 
the  court  say,  if  they  had  another  duty  to  perfonn  under  ihe  will, 
with  the  proceeds,  it  was  a  power  coupled  with  a  trust  or  an  inter- 
est, and  survived.  10  Peters,  567  ;  15  Johns.  349.  And  the  only 
diflference  is,  that  the  subsequent  duty  to  be  performed  there  was  the 
payment  of  debts,  and  here  it  was  to  pay  over  the  money  as  legacies, 
and  of  course  after  the  payment  of  any  existing  debts  out  of  it. 

If  William  F.  Taylor,  when  making  his  will,  supposed  that  he,  as 
trustee  of  this  land,  could  direct  the  proceeds  to  be  paid  over  to 
others  than  the  heirs  of  William  or  Nathaniel  F.,  the  devise 
would  none  the  less  show  his  intent  to  pass  to  the  executors  a  power 
to  sell  coupled  with  a  trust  ;  aqd  they  would  none  the  less  lake  it 
coupled  with  a  trust.  Indeed,  if  it  was  necessary,  in  a  case  like 
this,  to  carry  into  effect  the  leading  object  of  the  testator  in  the  will, 
to  consider  him  as  granting  to  the  executors  a  power  coupled  with 
an  interest,  ratlier  than  one  coupled  with  a  trust,  it  would  not  be 
difficult  to  sustain  such  a  construction  in  a  court  of  equity,  as  we 
have  before  intimated.  Courts,  in  carrying  out  the  wishes  of  testa- 
tors, the  pole-star  in  wills,  are  much  inclined,  especially  in  equity, 
to  vest  all  the  power  or  interest  in  executors  w  hich  are  necessary 
to  effectuate  those  wishes,  if  the  language  can  fairly  admit  it. 
4  Kent's  Com.  304,  319;  10  Peters,  535  ;  Schauber  v,  Jack- 
son, 2  Wend.  34  ;  Bradstreet  v,  Clarke,  12  ibid.  663  ;  Bloomer 
V.  Waldron,  3  Hill,  365 ;  Gates  r.  Cooke,  3  Burr.  1684  ; 
Jackson  v.  Martin,  18  Johns.  31  ;  1  Ves.  sen.  485  ;  Coster 
V.  Lorillard,  14  Wendell,  299.  They  are  inclined,  also,  when 
considering  it  a  trust,  or  a  power  coupled  with  an  interest,  to  have 
its  duration  and  quantity  commensurate  with  the  object  to  be  ac- 
complished. Shelly  V,  Edlin,  4  Adol.  &  Ell.  585  ;  White  v. 
Simpson,  5  East,  164  ;  1  Bam.  &  Cres.  342  ;  5  Taunt.  385. 
Though  the  distinctions  between  these  different  powers  are  not 
always  well  preserved,  no  doubt  exists  that  a  power  coupled  with 
an  interest  may  be  inferred  by  obvious  implication  from  the  whole 
will,  as  the  fee  not  being  at  once  vested  elsewhere,  and  it  being 
necessary  to  have  it  in  the  executors  to  effect  the  general  design 
(.Jackson  v.  Schauber,  2  Wend.  1,  54,  55,  overruling  S.  C,  7 
Cowen,  193),  as  well  as  from  the  usual  course,  which  is  by  an  ex- 
press devise  to  the  executors.    Bradstreet  v.  Clarke,  12  Wend- 
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665,  667.  Nor  is  it  of  any  consequence  how  small  the  interest  be. 
Osgood  V,  Franklin,  2  Johns.  Ch.  20  ;  Bergen  r.  Bennett,  1 
Gaines's  Gas.  in  Err.  16  ;  2  P.  Wnis.  102.  It  is  enough  if  only  to 
distribute  the  proceeds  as  here,  or  to  take  the  rents  or  use  for  the 
benefit  of  others.  Same  cases,  and  14  Johns.  555  ;  Zebach  v. 
Smith,  3  Binney,  69.  The  mterest,  too,  may  be  equitable  or  legal. 
Hearle  v.  Greenbank,  3  Atk  714  ;  2  Johns.  Gh.  20.  And  it  is 
an  interest  not  required  to  yield  a  pro6t  or  gain,  but  any  title  in  the 
estate  itself,  the  thing  to  be  sold.  Hunt  v,  Rousmanier,  8  Wheat. 
174,  206.  Being  given  by  the  will,  when  it  is  a  power  coupled 
with  an  interest,  and  the  conveyance  under  it  being  by  and  through 
the  will,  it  is  of  course  for  the  use  of  tlie  person  designated  in  the 
will,  as  if  it  was  a  devise  over  to  him.  And  if  the  whole  scope 
and  design  of  the  will  could  not  otherwise  be  accomplished,  it  might 
not  therefore  be  unjustifiable  in  a  court  of  equity,  in  a  case  like  this, 
to  let  the  title  vest  in  the  executors  first,  for  the  purpose  of  being 
sold  and  turned  into  personal  estate,  for  the  alien  legatees,  in  order 
to  avoid  the  very  escheat  now  set  up  by  the  respondent.  Graig  «. 
Leslie,  3  Wheat.  376,  377  ;  I  Ves.  sen.  144,  485  ;  4  Kent's  Gom. 
304,  310,  note  ;  14  Wend.  268.  Indeed,  a  court  of  equity,  if  it 
should  appear  necessary,  in  order  to  avoid  an  escheat,  and  to  en- 
force any  apparent  devise  of  the  testator  when  trustee,  directing 
land  to  be  turned  into  money  and  to  go  to  certain  legatees,  or  cestui 
que  trusts  J  will  look  to  substance  rather  than  form,  will  consider  the 
act  as  done  at  once,  which  is  directed  to  be  done,  and  the  land  as 
money,  and  thus  to  be  passed  to  those  entitled  to  it.  Peter  v. 
Beverly,  10  Peters,  533,  563  ;  3  Wheat.  563  ;  5  Paige,  318  ; 
Bogert  V.  Hertell,  4  Hill,  495  ;  2  Story's  Eq.  Jurisp.  §  790 ; 
Newland  on  Gontr.  48  to  64,  and  authorities  cited. 

But  as  the  tide  here  can  be  considered  as  passing  to  the  com- 
plainants at  once,  leaving  only  a  power  coupled  with  a  trust  in  the 
executors,  and  still  accomplish  the  object  of  the  testator  in  prevent- 
ing an  escheat,  we  are  inclined  to  adopt  that  construction  of  the 
will  as  the  safer  one,  amidst  several  conflicting  authorities  and 
opinions  in  relation  to  this  question.  See  some  of  them  in  4  Kent's 
Gom.  321,  note,  5th  ed.  In  such  cases,  till  the  sale  is  made,  the 
title  usually  vests  in  the  heirs,  if  no  other  intent  is  manifest.  Jackson 
V,  Burr,  9  .Johns.  105,  106  ;  Denn  v.  Gaskin,  Gowp.  661.  But 
where  it  is  given  by  devise,  as  here,  and  the  devisees  were  not  the 
cestui  que  trusts  and  heirs  as  to  those  lands  when  he  died,  it  is 
proper  that  the  title  should  be  considered  as  passing  by  devise,  and 
as  being  in  the  complainants  by  devise  rather  than  descent.  Jackson 
V.  Schauber,  7  Gowen,  197  ;  Gowp.  661  ;  8  Wheat.  206,  207  ; 
2  Wend.  34  ;  Goster  v.  Lorillurd,  14  Wend.  326.  And  the  more 
especially  is  it  so,  when,  if  the  heirs  took  it  as  heirs,  it  might  escheat. 

The  case  of  Jackson  v.  De  Lancy,  13  Johns.  555,  reviews  most 
of  the  cases  connected  with  this  question,  and  comes  to  the  con- 
23* 
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elusion,  substantially,  that  the  title  to  the  trust  estate  would  pass  in  a 
case  like  this  to  the  residuary  legatees,  and  be  held  by  them  for  the 
cestui  que  trusts.  See  the  cases  there  cited,  and  among  them  Bray- 
broke  V.  Inskip,  8  Ves.  417  ;  2  P.  Wms.  198  ;  Ex  parte  Sergison, 
4  Ves.  147  ;  I  Merivale,  450  ;  5  Pick.  112.  See  also  Dexter  v. 
Stewart,  7  Johns.  Ch.  55.  The  better  opinion  is,  tliat  a  trust 
estate  always  passes  in  a  general  devise  like  this  to  the  residuary 
legatees,  if  no  circumstances  appear  to  indicate  a  contrary  intent. 
Braybroke  v.  Inskip,  8  Ves.  417,  436  ;  3  ibid.  348  ;  4  ibid.  147  ; 
13  Johns.  537  ;  Ballard  et  al.  v.  Carter,  5  Pick.  115  ;  Marlow  v. 
Smith,  2  P.  Wms.  198,  201.  Here,  the  circumstances  fortify 
the  idea,  rather  than  impair  it,  that  the  trust  estate  was  intended, 
in  the  end,  to  pass  to  the  residuary  legatees,  as  they  were  then 
probably  supposed  to  be  the  cestui  que  trusts^  and  in  fact  became  so 
before  the  devise  took  effect. 

Another  reason  is,  that  the  devisees  would,  if  not  cestui  que  trusts^ 
bold  the  estate  for  them,  and  be  bound  to  account  for  it  to  them, 
so  as  to  make  it  safe.     Marlow  v.  Smith,  2  P.  Wms.  201 . 

This  view  of  the  case  disposes  first  of  the  point  made,  that  these 
lands  had,  before  the  sale  by  Savage,  escheated  to  the  Slate  of 
Kentucky.  It  was  hence  argued  that  they  could  not  be  sold  by 
him,  though  no  office  had  been  found,  the  respondent  considering 
an  escheat  good  without  any  office  found.  Montgomery  v.  Dorion, 
7  N.  Hamp.  R.  480  ;  6  Johns.  Ch.  365.  But  that  is  correct  only 
as  to  land  cast  by  descent  on  an  alien.  7  Cranch,  629.  For,  as  to 
land  taken  by  devise  or  purchase,  an  alien  can  always  hold  it  till 
office  found.  Knight  v.  Duplessis,  2  Ves.  sen.  360  ;  Co.  Litt.  2,  6  ; 
Powell  on  Devises,  316  ;  Hubbard  v,  Goodwin,  3  Leigh,  512  ; 
3  Wheat.  589  ;  Govemeur's  Heirs  «.  Robertson,  1 1  ibid.  332, 
355  ;  Fairfax  v.  Hunter's  Lessee,  7  Cranch,  618. 

It  will  be  seen,  on  a  very  brief  examination,  that  the  idea  of  a 
descent  cast  upon  aliens  of  these  lands,  on  the  death  of  William  F. 
Taylor  or  Nathaniel  Forbes,  cannot  be  sustained  under  the  opinions 
we  have  just  expressed.  The  aliens  took  them  by  devise,  and  not 
by  descent,  in  either  of  the  two  constructions  of  the  will  which  can 
be  at  all  vindicated.  As  a  general  principle,  too,  in  all  cases,  a 
court  of  chancery  will  not  raise  a  use  ''  by  implication,"  in  an 
alien,  so  as  to  endanger  the  estate,  but  will  rather  pass  a  title  to  tlte 
executors  in  trust.  2  Wash.  C.  C.  447.  So  it  has  been  held 
that,  if  it  can  be  avoided,  a  court  will  not  vest  the  estate  in  an  alien 
by  construction,  in  order  to  have  it  escheat,  when  otherwise  it 
would  not.  3  Leigh,  513,  and  cases  cited. 

We  are  prepared  next  to  see  whether  Samuel  Savage  or  his 
representatives  are  liable  to  account/or  this  property  in  Alabama, 
provided  he  is  chargeable  anywhere.  Because,  if  not  so  liable  in 
Alabama,  this  part  of  the  case  must  fail  for  want  of  jurisdiction  in 
the  State  in  which  the  proceedings  were  instituted  ;  and  the  further 
questions  as  to  his  liability  need  not  be  examined. 
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First,  then,  it  happens,  that  though  the  heirs  of  Nathaniel  Forbes 
and  Elizabeth  are  the  same  persons  here  as  the  residuary  legatees 
of  William  F.  Taylor,  yet  they  take  an  mterest  in  the  Kentucky 
lands  and  their  proceeds,  in  a  difierent  right  and  for  a  different  pur« 
pose  from  what  they  do  in  die  property  of  William  F.  Taylor  held 
in  his  own  right.  It  happens,  too,  that  the  interest  they  thus  take  is 
derived  from  the  deed  by  Mary  Forbes  to  William  F.  Taylor,  and 
not  through  the  will  of  the  latter,  except  as  directing  the  trust 
property  to  be  sold  by  his  executors  and  paid  over  to  them.  It  is 
important  to  observe  also,  in  this  connection,  that  their  taking  of 
this  property  and  the  sale  of  it  are  neither  of  them  by  virtue  of 
any  letters  testamentary  issued  in  South  Carolina  ;  that  the  prop- 
erty is  not  assets  of  William  F.  Taylor  collected  or  to  be  accounted 
for  there  ;  and  as  the  sale  made  by  Samuel  Savage  of  a  part  of 
these  lands  was  made  in  a  different  State,  and  of  property  situated 
in  a  different  State,  and  the  proceeds  of  it  never  carried  into  South 
Carolina,  and  the  sale  made  after  he  had  removed  therefrom  and 
closed  up  his  administration  there,  no  reason  exists  for  making  him 
account  in  that  State  for  the  sale.  See  1  Rich.  S.  C.  Rep.  116  ; 
2  Wend.  471  ;  6  Pick.  481  ;  3  Mon.  614  ;  Story's  Conflict  of 
Laws,  §  523.  So,  not  having  taken  out  letters  testamentary  in 
Kentucky,  or  even  proved  the  will  there,  and  residing  elsewhere, 
he  could  not  be  sued  in  that  State.  Fletcher's  Administrator  v. 
Wier,  7  Dana,  348.  It  follows,  then,  diat  if  liable  at  all  for  the 
proceeds  of  the  sale  of  this  trust  property,  being  not  that  owned  by 
the  testator  in  his  own  right,  and  the  sale  made  by  virtue  of  a  power 
in  the  will,  and  not  of  letters  testamentary,  he  was  Hable  in  Ala- 
bama, the  State  where  he  had  his  domicile,  the  State  whither  he 
carried  the  proceeds, — where  the  demand  was  made  on  him  by  the 
complainants,  where  George  M.  Savage,  his  executor,  took  out 
letters  on  his  estate,  and  where  alone  George  M.  Savage  could  be 
proceeded  against  for  any  claim  against  his  testator.  Bryan  et  al.  v. 
McGee,  2  Wash.  C.  C.  338  ;  Trecothick  v.  Austin  et  al.,  4 
Mason,  C.  C.  29. 

Being  liable,  then,  in  Alabama,  if  at  all,  for  the  acts  done  in  respect 
to  these  lands,  it  is  next  to  be  considered  whether  Samuel  Savage 
or  his  representadves  are  responsible  for  them  to  the  complainants 
at  all,  and  if  so,  to  what  extent.  When  applied  to  in  1838,  by 
Primrose,  the  attorney  of  the  complainants,  to  pay  over  the  pro- 
ceeds of  his  sale.  Savage  admitted  that  in  1818  he  executed  releases 
of  about  one  fourth  of  these  lands,  in  which  he  acknowledged  a 
consideration  received  by  him  of  more  than  two  thousand  dollars  ; 
that  he  professed  to  make  the  sale  and  receive  the  consideration  as 
surviving  executor  of  William  F.  Taylor,  and  by  virtue  of  a  power 
in  his  will,  and  diat  he  never  had  accounted  for  the  proceeds  since, 
but  contended  tliat  the  sum  actually  realized  by  him  was  much 
smaller  than  that  named  in  the  deeds,  and  objected  to  pay  over  any 
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thing,  though  not  assigning  particularly  his  reasons  for  the  refusal. 
But  the  counsel  for  the  respondent  now  interpose  various  specific 
reasons  against  accounting  for  those  proceeds  beside  that  already 
disposed  of,  which  questioned  the  jurisdiction  over  the  matter  in 
Alabama.  One  of  their  objections  is  the  want  of  interest  in  the 
complainants  as  legatees  or  cestui  que  trusts  to  recover.  Another 
is  the  irregularity,  and  indeed  illegality,  of  his  sale.  Another  is  the 
small  amount  received,  not  exceeding  liis  expenses.  And  another, 
still,  is  the  statute  of  limitations. 

But  we  have  already  shown  that  the  complainants,  as  residuary 
legatees,  were  entitled  to  the  trust  estate  under  the  devise  immedi- 
ately, and,  in  any  permissible  view,  as  soon  as  it  was  converted  into 
money,  and  would  be  bound  to  manage  and  account  for  it  to  the  true 
cestui  que  trusts^  if  they  were  not  so  themselves.  See  before,  13 
Johns.  555,  and  8  Ves.  417,  436,  and  other  cases.  Being  now, 
however,  cestui  que  trusts  themselves,  as  well  as  devisees,  their  in- 
terest in  the  proceeds  of  the  sale  is  beyond  controversy,  there 
having  been,  as  already  shown,  no  previous  escheat  of  the  lands. 

In  respect  to  the  informality  and  illegality  of  the  sale,  they  are 
insisted  on  from  its  not  appearing  that  all  the  executors  except  Sav- 
age were  then  dead,  from  his  not  recording  the  will  in  Kentucky, 
and  from  the  verbal  denial  at  first  of  the  validity  of  his  sale  by 
Primrose.  But  it  is  to  be  remembered  that  this  is  a  bill  in  equity, 
that  the  executors  had  a  power  under  the  will  to  sell  this  prop- 
erty, which  was  a  power  coupled  with  a  trust.  That  is  not  a  title 
to  be  made  out  at  law  under  a  special  statute,  where  much  strictness 
is  required.     6  Mass.  It.  40  ;  14  ibid.  286. 

Nor  js  it  only  a  naked  power,  not  coupled  with  any  trust  or  in- 
terest, where  much  strictness  is  also  requisite.  Williams  et  al. 
V.  Peyton's  Lessee,  4  Wheat.  79  ;  10  Peters,  161,  and  otlier  cases 
cited.  But  it  is  merely  a  case  to  show  such  a  sale  as  may  make, 
in  a  court  of  equity,  an  agent  or  trustee  liable  to  those  for  w  hom  he 
acts.  Minuse  t;.  Cox,  5  Johns.  Ch.  441,  and  Rodriguez  v.  Heffer- 
man,  ibid.  429. 

Now  it  appears  that  Savage,  in  his  deeds  of  this  land,  averred 
himself  to  be  surviving  executor  of  Taylor's  will.  And  the  case 
discloses  the  death  of  two  of  them,  but  says  nothing  of  the  other, 
except,  in  1824  and  1825,  he  is  referred  to  as  dead  ''some  time 
ago."  Considering  him. also  as  then  dead,  which  is  the  probable 
inference  from  these  facts,  the  right  of  Savage  alone  to  sell  under 
the  will  would  be  good.  A  power  to  sell,  not  merely  a  naked  one, 
but  coupled  either  with  an  interest  or  a  trust,  survives  to  the  sur- 
viving executor.  Peter  v.  Beverly,  10  Peters,  533 ;  Co.  Litt. 
113  rt,  181  b  ;  Lewin  on  Trusts,  266  ;  Sugden  on  Powers,  165, 
166  ;  2  Johns.  Ch.  R.  1  ;  7  Dana,  1  ;  5  Paige,  46  ;  2  Story's 
Eq.  Jurisp.  §  1062  ;  10  Johns.  662  ;  8  Wheat.  203  ;  Jackson  v. 
Ferris,  1 5  Johns.  346.  Several  of  the  States  have  positive  stat- 
utes regulating  this  matter,  and  usually  in  this  way. 
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Again,  if  all  of  several  trustees  decline  the  trust  except  one,  the 
estate  vests  in  him,  and  he  is  authorized  to  sell  alone.  3  Paige, 
420  ;  4  Kent's  Com.  326,  note  ;  King  v.  Donelly  et  al,  5  Paige, 
46  ;  In  re  Van  Schoonhoven,  560  ;  Cro.  Eliz.  80  ;  7  Dana,  1  ; 
Zebach  v.  Smith,  3  Binney,  69. 

All  the  executors  in  this  case,  except  Savage,  declined  to  have 
any  concern  with  diese  lands,  and  do  not  appear  ever  to  have  done 
any  thing  concerning  them.  It  is  obvious,  likewise,  on  principle, 
that  where  a  sale  is  made  under  a  will,  which  is  merely  the  evidence 
of  authority  or  power  to  do  it,  the  omission  to  record  it  will  not 
vitiate  the  sale,  unless  recording  is  in  such  case  required  by  a  local 
statute.  If  so  required,  the  statute  must  of  course  govern.  9 
Wheat.  565;  10  Wheat.  202.  Probably  the  necessity  for  this 
must  depend  entirely  on  the  local  laws  applicable  to  the  transaction, 
—  the  lex  rei  sites  (2  Hanm.  124  ;  Kerr  r.  Moon,  9  Wheat.  570; 
7  Cranch,  1 1 5),  —  and  not  on  any  general  principles  of  international 
law  applicable  to  immovable  property.  If  not  necessary  by  those 
laws,  the  omission  to  do  it  wouM  not  be  taken  advantage  of  by  any 
one  in  any  case  ;  and  if  necessary,  it  would  not  seem  very  equita- 
ble to  let  the  executor  take  advantage  of  it,  who  himself  had  been 
guilty  of  the  omission. 

But  however  this  should  be  decided,  looking  to  the  laws  of  Ken- 
tucky, and  how  far  it  may  be  cured  by  the  subsequent  proof  and 
recording  of  the  will  by  Primrose  for  tlie  complainants  (1 1  Peters, 
211),  and  whether  it  is  necessary  to  take  out  letters  testamentary 
in  Kentucky  to  make  such  a  sale  (Lewis  v.  MacFarland,  9  Cranch, 
151),  we  need  not  give  any  decisive  opinion  ;  since  this  branch  of 
tlie  inquiry,  as  to  the  liability  of  Savage,  can  be  disposed  of  under 
a  different  aspect  of  the  case. 

If  the  land  was  sold  informally  by  Savage,  still  it  was  sold  in 
fact ;  it  was  conveyed  in  the  character  of  surviving  executor  ;  the 
authority  for  doing  it  was  claimed  under  the  will  ;  the  money  for  it 
was  received  in  this  way  ;  the  lands  were  occupied  quietly  under 
his  deed  for  near  twenty  years  ;  the  consideration  was  never  paid 
back  to  the  grantees,  nor  by  law  liable  to  be,  as  his  deed  was  with- 
out warranty  except  against  those  claiming  under  W.  F.  Taylor, 
and,  as  regards  them,  was  in  the  end  expressly  confirmed  by  his 
heirs  and  devisees  under  the  compromise  before  detailed. 

It  is  true,  that  their  agent  at  first  denied  the  legality  of  the  sale 
by  Savage,  but  from  its  having  actually  taken  place,  money  been 
received  under  it,  and  the  lands  occupied  in  conformity  to  it  so  long, 
he  was  in  the  end  obliged  to  compromise  and  confirm  it  for  much 
less  than  the  real  value  of  the  lands,  and  expressly  reserved  the  right 
to  resort  to  Savage  for  the  amount  he  had  received. 

On  a  consideration  of  these  facts,  can  there  be  a  doubt  that  it  is 
equitable  to  make  Samuel  Savage  and  his  representatives  pay  over 
to  tlie  cestui  que  trusts  the  money  he  thus  received  on  their  account  ? 
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Can  ihey  be  allowed  to  set  up  his  own  imperfect  doings  or  neglect 
as  a  justification  for  not  paying  over  what  he  actually  received  for 
them,  and  still  holds  ?  Is  he  not  estopped  in  equity  to  deny  his  lia- 
bility to  the  complainants  ?  Have  they  not  suffered  in  their  inter- 
ests to  this  extent  by  his  conduct  ?  Have  not  he  and  his  estate 
profited  to  this  extent  by  his  sale  of  their  property  ?  These  ques- 
tions can  be  answered  only  in  one  way,  and  the  replies  must  give  a 
stamp  and  character  to  the  whole  transaction  in  a  court  of  con- 
science unfavorable  to  Savage.  Consequently,  in  this  bill  in  equity 
between  the  parties  as  to  a  trust,  we  think  it  manifestly  just  that 
the  complainants,  as  against  Savage^s  estate,  are  entided  to  this 
money  ;  at  least,  to  the  amount  adjudged  in  the  court  below.  1 
Johns.  Ch.  R.  620  ;  I  Paige's  Ch.  R.  147,  151  ;  6  Paige,  855 ; 
2  Johns.  Ch.  R.  1  ;  7  ibid.  122.  Simple  mterest  in  such  cases 
seems  proper,  and  was  allowed.  4  Ves.  101  ;  5  ibid.  794  ;  16 
ibid.  410.  As  an  analogy  for  estopping  Savage  to  deny  what  he  has 
said  in  his  own  deed,  see  Speake  et  al.  v.  The  United  States,  9 
Cranch,  28,  and  cases  in  Com.  Dig.  Estoppel,  a,  2.  So,  "  it  is  a 
settled  principle  of  equity,  that  when  a  person  undertakes  to  act  as 
an  agent  for  another,  he  cannot  be  permitted  to  deal  in  the  matter 
of  that  agency  upon  his  own  account  and  for  his  own  benefit." 
Sweet  V,  Jacocks,  6  Paige,  365. 

So,  '^  every  person  who  receives  money  to  be  paid  to  another, 
or  to  be  applied  to  a  particular  purpose,  to  which  he  does  not  apply 
it,  is  a  trustee,  and  may  be  sued  either  at  law,  for  money  had  and  re- 
ceived, or  in  equity,  as  a  trustee,  for  a  breach  of  trust."  Kane  v. 
Bloodgood,  7  Johns.  Ch.  110  ;  Scott  v.  Surman,  Willes,  404  ; 
Shakeshaft's  case,  3  Bro.  Ch.  Cas.  198. 

He  is  liable,  then,  first,  on  the  ground  that  the  cestui  que  trusts 
might  confirm  tl)e  sale  and  resort  to  the  proceeds,  as  they  finally  did 
in  this  case.  Story's  Eq.  Jurisp.  §  1262  ;  2  Johns.  Ch.  442  ; 
1  ibid.  581.  It  is  true  that  such  a  confirmation  must  be  full  and 
distinct ;  whereas  here  a  disavowal  of  it  was  at  first  made  by  their 
agent,  and  when  it  was  in  the  end  agreed  to  be  ratified,  the  act  was 
done  on  the  receipt  of  additional  money. 

This,  however,  would  not  seem  to  vitiate  it  under  the  reserva- 
tion made  of  a  right  to  proceed  against  Savage  for  what  he  had  re- 
ceived. The  complainants,  then,  fully  confirmed  Savage's  acts  as 
a  sale,  just  as  much  as  if  no  further  money  had  been  paid.  Though 
they  asked  for  this  additional  sum,  this  was  no  injury  to  Savage, 
and  snould  constitute  no  objection  to  his  paying  over  to  them  what 
his  vendees  agreed  he  should,  and  what  he  virtually  promised  to" 
do,  when  taking  the  money  for  their  property. 

But  if  this  view  of  the  matter  was  at  all  doubtful,  another  ground 
exists  on  which  he  might  be  made  liable  to  a  like  extent,  and  on 
which  the  coniplainants  seek  to  charge  him  for  a  much  larger 
amount.     The  sale  by  Savage,  if  not  valid  and  not  confirmed,  was 
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Still  injurious  to  the  complainants.  It  gave  such  a  color  of  title  to 
the  tenants,  as  to  prevent  tlie  complainants  from  obtaining  any  thing 
more  for  their  lands,  but  by  way  of  compromise,  and  then  a  price 
b  all,  including  what  was  paid  to  Savage,  far  less  than  their  true 
value. 

A  trustee  is  liable  for  misconduct  or  breach  of  trust  or  negli- 
gence, as  well  as  for  money  actually  received.  Jacobs 's  R.  120. 
And  if  in  these  ways  he  injures  the  cestui  que  trusty  he  is  liable, 
whether  he  himself  gains  by  his  misbehaviour  or  not.  Lewin  on 
Trusts,  634  ;  3  Bro.  Ch.  Cas.  198.  But  when  we  come  to  inquire, 
as  the  complainants  insist,  whether  Savage  was  not  liable  for  a  much 
larger  sura  on  this  ground  than  what  was  allowed  in  the  court  below, 
we  are  met  by  several  difficulties.  The  amount,  beyond  the  money 
received  and  interest  thereon,  rests  on  estimates  somewhat  conjec- 
tural after  so  long  a  lapse  of  time  ;  and  the  neglect  itself  is  not  so 
easily  fixed  with  much  certainty,  from  a  like  cause,  and  the  death  of 
parties  preventing  explanations,  and  an  extraordinary  omission  for 
almost  a  whole  generation  by  the  complainants  themselves  to  bring 
this  business  to  a  close.  Savage,  also,  may  have  proceeded  no 
further  in  subsequent  years  to  sell  the  rest  of  the  lands,  and  take 
charge  of  the  judgments  which  had  been  recovered,  because  dis- 
covering that  Samuel  and  Mary  Taylor,  the  heirs,  had  appointed 
Hutchinson  and  Ben  nock  special  agents  instead  of  himself  to  manage 
the  Kentucky  property.  The  dpgree  of  neglect  to  be  made  out  for 
any  sum  beyond  that  actually  received  is  also  different  and  greater. 
When  the  trustee  is  made  liable  for  more,  it  must  be,  in  the  language 
of  the  books,  "  in  cases  of  very  supine  negligence  or  wilful  de- 
fault." 14  Johns.  527  ;  ibid.  634  ;  Pybus  v.  Smith,  1  Ves.  jr. 
193  ;  Palmer  v.  Jones,  1  Vem.  144  ;  Osgood  v.  Franklin,  2 
Johns.  Ch.  27  ;  3  Bro.  Ch.  R.  340  ;  1  Madd.  290  ;  Caffrey  v. 
Darby,  6  Ves.  497.  It  would  hardly  be  justifiable  to  find  the  ex- 
istence of  either  of  those  after  such  a  length  of  time,  obscuring  so 
much  by  its  mists  and  obliterating  so  much  by  death. 

Damages,  likewise,  for  mere  neglect  would  stand  in  a  different 
attitude  as  to  the  statute  of  limitations  from  what  we  shall  soon  see  it 
does  as  to  money  held  in  trust ;  and  if  the  claim  was  on  account  of 
a  breach  of  trust  committed  and  perfected  when  the  neglect  first 
occurred,  it  would  be  difficult  to  overcome  the  bar  occasioned  by 
nineteen  or  twenty  years  since. 

As  to  the  remaining  objection,  under  this  head,  that  the  sum  re- 
ceived did  not  exceed  Savage's  expenses,  this  is  not  in  the  first 
answer,  and  comes  from  an  executor  who  could  not  possess  full 
means  of  knowing  the  facts,  and  is  not  entitled  to  so  much  weight  as 
if  it  had  been  put  in  and  sworn  to  by  Samuel  Savage  himself. 
Carpenter  v.  The  Providence  Insurance  Company,  4  How.  185, 
and  cases  cited  there. 

Besides  this,  there  is  no  evidence  to  support  the  denial.     It  is 
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not  accompanied  with  any  exhibit  of  expenses  ;  and  no  account  for 
them  seems  to  have  been  offered  in  evidence  in  the  court  below. 
To  overcome  this  denial  stands  the  admission  in  the  first  answer  of 
receipts,  to  the  extent  of  three  or  four  hundred  dollars,  and  no  set- 
off claimed  ;  next,  the  acknowledgment  to  Primrose  of  something 
received  ;  next,  the  recorded  confession  in  the  deed  that  $2,118 
was  paid  to  him  ;  and,  finally,  the  testimony  of  several  witnesses  to 
actual  payments,  and  the  solvency  of  all  the  purchasers.  But  if  any 
doubt  existed  as  to  this  amount  being  the  proper  one,  with  interest, 
it  would  be  removed  by  the  proceedings  in  the  District  Court, 
where  the  account  was  stated  in  this  manner  after  an  examination  by 
agreement  before  the  judge,  and  with  liberty  to  except  to  the 
account,  and  no  exception  taken. 

The  last  objection  to  the  recovery  of  the  amount  actually  received, 
with  interest  thereon,  is  the  statute  of  limitations.  As  before  inti- 
mated, this  statute,  in  respect  to  money  taken  in  express  trust,  rests 
on  principles  very  different  from  what  it  might  as  to  damages  claimed 
for  a  mere  neglect  of  duty,  which  happened,  if  at  all,  near  twenty 
years  before  any  demand  or  suit.  Let  it  be  remembered,  that, 
though  this  money  was  received  by  Savage,  as  trustee  of  the  plain- 
tiffs, in  1818,  yet  he  never  was  requested  to  pay  it  over  till  1837, 
and  that  then  he  first  became  in  default  for  not  accounting  for  it. 
Till  then  he  lived  remote  from  the  complainants,  they  being  resi- 
dents in  a  foreign  country,  and  was  not  obliged  to  settle  for  their 
money  in  South  Carolina  as  assets  belonging  to  William  F.  Taylor, 
in  his  own  right,  as  has  before  been  shown. 

Retaining  it,  under  all  the  circumstances,  till  called  on  by  the  com- 
plainants or  their  agent,  is  therefore  by  no  means  decisive  evidence 
of  any  neglect  or  intention  not  to  account  for  it,  till  the  demand  made 
by  Primrose,  in  A.  D.  1837.  Consequently,  the  statute  in  relation 
to  this  would  not  begin  to  run  till  then,  and  hence  could  have  cre- 
ated no  bar  in  September,  1838,  when  tliis  bill  in  equity  was  filed. 
1  Jac.  &  Walk.  87  ;  Attorney-General  t?.  Mayor  of  Exeter,  Jac. 
448  ;  10  Peters,  177  ;  Michoud  v.  Girod,  4  How.  503  ;  Zeller's 
Lessee  v.  Eckert  et  al.,  ibid.  289  ;  3  Johns.  Ch.  190,  216  ;  Kane 
V.  Bloodgood,  7  Johns.  Ch.  90  ;  Gist  et  al.  v.  Cattell,  2 
Desauss.  55.  The  case  of  Trecothick  v.  Austin,  4  Mason,  C.  C 
29,  was  in  this,  and  some  other  respects,  such  as  to  involve  and 
setde  principles  similar  to  what  have  been  laid  down  in  this  opinion. 

The  question  of  fraud  and  concealment  has  also  been  raised  at  the 
bar,  not  only  to  aid  in  charging  the  respondent,  but  in  obviating  the 
operation  of  the  statute  of  limitations,  as  it  would  if  existing.  3  Atk. 
130  ;  Hardw.  184  ;  7  Johns.  Ch.  122  ;  20  Johns.  576  ;  6  Wheat. 
181.  But  as  it  is  not  necessary  to  decide  on  these,  we  waive  an 
opinion  as  to  imputations,  so  difficult  to  settle  correctly  after  the 
death  of  most  of  the  parties  and  the  lapse  of  a  quarter  of  a  century. 

There  are  some  exceptions  as  to  the  form  of  the  claim  and  of  the 
bill,  that  deserve  a  moment's  notice  before  closing. 
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Though  the  plaintifTs  make  tlieir  claim  in  both  cases  against 
Savage,  and  would  be  entitled  in  the  end,  in  one  as  legatees,  if  at  all, 
and  in  the  other  as  cestui  que  trusts  rather  than  legatees ;  yet  the 
views  already  expressed  would  allow  them  to  recover  in  both 
cases  as  residuary  legatees,  because  the  trust  passes  properly  to 
them  under  the  devise,  though  accompanied  by  an  obligation  to  ac- 
count for  the  property  to  the  cestui  que  trusts^  if  tliey  should  happen 
to  be  persons  other  than  themselves. 

The  description  of  the  complainants,  and  of  their  rights,  th^n,  in 
the  bill,  is  not  exceptionable  ;  but  the  description  of  the  liability  of 
Samuel  Savage,  which  is  also  objected  to,  is  not  so  free  from  im- 
perfection. He  acted  under  William  F.  Taylor's  will  in  a  fiduciary 
capacity  in  two  respects  not  exactly  the  same,  but  not  discriminated 
from  each  other  in  the  bill.  One  was,  to  sell  the  lands  his  testator 
held  in  Kentucky  in  trust,  and  the  other,  to  sell  the  lands  and  the 
other  property,  held  in  his  own  right,  in  South  Carolina.  Not- 
withstanding this,  the  variance  does  not  seem  to  us  to  be  such  as, 
in  this  stage  of  the  cause,  and  in  a  court  of  equity,  imperatively  to 
require  an  amendment. 

The  claim  in  both  respects  is  for  the  acts  of  Samuel  Savage 
alone,  and  is  to  be  recovered  from  his  executor  alone,  and  belongs 
to  the  complainants  alone.  The  material  facts  are  alleged,  upon 
which  it  rests  in  both  respects  ;  and  hence,  as  no  objection  was 
taken  to  this  in  the  answer  or  other  pleadings,  it  may  be  regarded 
as  cured  now,  and  more  especially  in  a  proceeding  in  chancery,  and 
where  there  is  enough  alleged  to  indicate  with  distinctness  the  sub- 
ject-matter in  dispute  between  the  parties.  See  32d  section  of  Act 
of  Sept.  24,  1789  (1  Statutes  at  Large,  91)  ;  Garland  v.  Davis, 
4  How.  131. 

It  will  be  seen,  that  by  the  course  of  reasoning  we  have  adopted, 
and  by  the  points  on  which  our  opinions  have  been  formed,  it  has 
become  unnecessary  to  decide  some  other  questions  presented  in 
this  cause  in  the  able  arguments  of  the  counsel  on  both  sides.  But 
having  decided  enough  to  dispose  of  the  case,  and  being  satisfied 
that  the  judgment  of  the  court  below  was,  right,  however  we  difier  as 
to  some  of  the  reasons  assigned  in  its  support,  we  do  not  propose  to 
go  further  into  the  questions  raised,  and  direct,  that  in  this  case  the 
judgment  below  be  affirmed.  The  other  appeal,  relating  to  this 
matter  and  argued  with  it,  must  consequently  be  dismissed. 

Order, 
Vincent  M.  Benham,  administrator  de  bonis  non^  with  the  will  an- 
nexed, of  Samuel  Savage,  deceased.  Appellant,  v.  William 
Taylor,  George  Taylor,  William  Primrose,  and  Eliza,  his  wife, 
George  Porter,  and  Elspet,  his  wife,  William  Rainey,  Alexander 
Rainey,  and  Elizabeth  Rainey. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
VOL.  V.  24 
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from  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Alabaraa,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  decreed  by  this  court,  that  the 
decree  of  the  said  District  Court  in  this  cause  be  and  the  same  is 
hereby  affirmed,  with  costs  and  damages,  at  the  rate  of  six  pe** 
centum  per  annum. 

William  Taylor,  George  Taylor,  William  Primrose,  and  Eliza,  his 
wife,  George  Porter,  and  Elspet,  his  wife,  William  Rainey,  Al- 
exander Rainey,  and  Elizabeth  Rainey,  appellants,  r.  Vincent 
M.  Benham,  adinmbtrator  de  bonis  non^  with  the  will  annexed, 
of  Samuel  Savage,  deceased. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Alabama,  and  was  argued  by  counsel.  On  consideration 
whereof,  this  court  having  affirmed  the  decree  of  the  said  District 
Court  in  this  cause,  on  the  appeal  of  the  respondents  at  the  present 
term,  it  is  now  here  ordered  and  decreed  by  this  court,  that  this  ap- 
peal of  the  complainants  be  and  the  same  is  hereby  dismissed  with 
costs. 


George  W.  Phillips,  Plaintiff  in  error,  v,  John  S.  Preston,  De- 
fendant IN  error. 

Under  the  practice  of  Louisiana,  peremptory  exceptions  must  be  considered  as  spe- 
cially pleaded  when  they  are  set  fbrtli  in  writing,  in  a  specific  or  detailed  form, 
and  judgment  prayed  on  them. 

Although  the  court  should  refuse  to  receive  exceptions  thus  tendered,  yet  if  the 
party  has  the  benefit  of  them  on  a  motion  in  arrest  of  judgment  and  in  a  bill  of 
exceptions,  the  refusal  of  the  court  is  not  a  sufilcient  cause  for  reversal. 

The  statute  of  Louisiana,  requiring  their  courts  to  have  the  testimony  taken  down  in 
all  cases  where  an  appeal  lies  to  the  Supreme  Court,  and  the  adoption  of  this  rule 
by  the  court  of  the  United  States,  includes  only  cases  where  an  appeal  (techni- 
cally speaking)  lies,  and  not  cases  which  are  carried  to  an  appellate  court  by 
writ  or  error. 

Where  the  laws  permit  a  waiver  of  a  trial  by  jury,  it  is  too  late  to  raise  an  objec- 
tion that  the  waiver  was  not  made  a  matter  or  record,  aAer  the  case  has  proceed- 
ed to  a  hearins. 

In  a  suit  by  the  first  indorser  of  promissory  notes  against  a  second  indorscr,  upon  an 
alleged  contract  that  the  second  indorser  would  bear  half  the  loss  which  might 
accrue  fimra  their  non-payment  by  the  drawer,  it  is  not  a  sufiicient  objection  to 
the  jurisdiction  of  the  court,  that  the  second  indorsee  and  defendant  were  citi- 
zens of  the  same  State.  Such  an  objection  would  be  well  founded  if  the  suit 
had  been  upon  the  notes. 

But  not  where  the  suit  is  brought  upon  a  collateral  contract. 

A  contract  between  two  indorsers,  that  they  will  divide  the  loss  between  them,  is 
a  good  contract,  and  founded  on  a  sufficient  consideration. 

Being  a  collateral  contract,  by  parol,  parol  evidence  canbe  given  to  prove  it  The 
payee  is  a  competent  witness,  and  so  b  the  notary,  bringing  with  him  the  act  of 
•ale. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Louisiana. 
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It  was  a  claim  advanced  by  Preston,  the  first  indorser  upon 
certain  promissory  notes,  that  Phillips,  the  second  indorser,  should 
pay  one  half  thereof,  by  virtue  of  a  special  agreement  between  them. 

The  facts  in  the  case  were  these. 

On  the  15th  of  March,  1836,  Sosthain  Allain  sold  to  Robert  R. 
Banow  sundry  pieces  of  property  in  Louisiana,  for  the  sum  of 
$  1 10,700,  payable  as  follows,  viz.  :  — 

1837,  March  1,         .  .  .         $16,921  27 

1838,  March  1,  .  .  .  .     18,028  26 

1839,  March  1,         .  .  .  19,135  25 

1840,  March  1,  .  .  •  .     20,242  20 

1841,  March  1,         .  .  .  21,349  23 

1842,  March  1,  .  .  .  .     22,456  22 

1843,  March  1,         .  .  .  23,563  21 
For  the  security  of  the  notes  given  for  the  above  payments,  the 

property  was  mortgaged. 

On  the  17th  of  March,  1837,  Barrow  sold  the  above  property 
(with  a  slight  addition)  to  Samuel  John  Carr,  for  $  141,695.68, 
payable  as  follows  :  — 

Cash,  ....         $  16,921  27 

1838,  March  1,  .  .  .  .     18,028  26 

1839,  March  1,         .  .  .  19,135  25 

1840,  March  1,  •  .  .  .     20,242  24 

1841,  March  1,         .  .  .  21,349  23 

1842,  March  1,  .  .  .  .     22,456  22 

1843,  March  1,         .  .  .  23,563  21 

$141,695  68 
The  act  of  sale,  which  was  signed  by  Barrow  and  Carr,  and  ex- 
ecuted before  Louis  T.  Caire,  a  notary  public,  contained,  amongst 
other  things,  the  following  provisions,  viz.  :  — 

1.  After  reciting  the  cash  payment,  it  proceeded  thus  :  —  "  And 
in  payment  of  the  balance,  the  said  purchaser  handed  over  to  me, 
tlie  undersigned  notary,  six  promissory  notes,  bearing  even  date 
herewith,  subscribed  by  him,  to  the  order  [of]  John  S.  Preston, 
indorsed  by  him,  the  said  John  S.  Preston,  domiciliated  in  the 
parish  of  Ascension,  as  first  indorser,  and  by  George  W.  Phillips, 
domiciliated  in  the  parish  of  Assumption,  as  second  indorser,  it 
being  understood  that,  although  each  of  the  indorsers  is  responsible 
for  the  whole  amount  of  said  notes,  they  are  between  themselves 
equally  responsible  ;  said  notes  have  been  made  payable  at  the  dom- 
icile of  the  Union  Bank  of  Louisiana,  and  their  amount  and  tenns 
of  payment  are  as  follows,  viz."  (then  followed  an  enumeration  of 
the  notes  as  above). 

2.  An  agreement  that  the  property  should  stand  mortgaged.  . 

3.  An  agreement  that  the  last-mentioned  notes  should  be  substi- 
tuted, if  possible,  for  those  given  by  Barrow  to  Allahi,  and  if  it 
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should  not  be  possible  to  do  so,  then  that  payments  made  upon  the 
last  set  of  notes  should  be  applied  to  the  first  set,  as  they  became 
due. 

The  notes  given  by  Carr  to  Barrow  were  indorsed  by  John  S. 
Preston,  as  the  first  indorser,  and  by  George  W.  Phillips,  as  the 
second  indorser. 

On  the  1st  of  March,  1838,  the  first  note  became  due,  and  was 
not  paid  by  Carr.  But  it  appeared  by  the  record  not  to  have  been 
protested  until  the  30th  of  March,  1839. 

On  the  1st  of  March,  1839,  another  note  became  due,  which 
appears  to  have  been  protested  in  proper  time. 

On  the  5th  of  April,  1839,  Barrow  filed  a  petition  in  the  Dis- 
trict Court  of  the  Fourth  Judicial  District  of  the  Stale  of  Louisiana 
(a  State  court),  representing  the  above-mentioned  facts,  and  stating 
further,  that  he  had  made  the  necessary  payments  and  arrangements 
with  AUain,  respecting  the  notes  due  in  1837,  1838,  and  1839, 
and  praying  for  a  sale  of  the  property. 

On  the  1st  of  March,  1840,  another  note  fell  due,  which  was  not 
paid,  and  was  protested. 

On  the  15lh  of  August,  1840,  the  property  was  sold  in  block  by 
the  sheriff  to  Isaac  T.  Preston,  for  his  brother,  John  S.  Preston, 
for  the  sum  of  $  67,500,  the  purchaser  assuming  the  payment  of 
the  notes  due  in  1841,  1842,  and  1843. 

On  the  20lh  of  August,  1840,  the  sheriff  executed  a  deed  for 
the  property  to  John  S.  Preston. 

On  the  17th  of  February,  1841,  Preston,  calling  himself  a  citi- 
zen of  South  Carolina,  filed  a  petition  in  the  Circuit  Court  of  the 
United  States  against  Phillips,  a  citizen  of  Louisiana,  alleging  that, 
by  virtue  of  the  agreement  betweeti  them,  Phillips  was  bound  to 
pay  to  him  the  one  half  of  all  that  he  had  paid,  being  $28,702.87, 
with  legal  interest  on  $  9,014.13  from  the  4th  day  of  March,  1838, 
and  like  interest  on  $  9,567. 62J  from  the  4th  day  of  March, 
1839.  And  on  $  10,121,  from  the  4th  day  of  March,  1840,  with 
half  the  costs  of  protests. 

On  the  26th  of  February,  1841,  the  counsel  of  Phillips  filed  an 
exception,  being  a  plea  to  the  jurisdiction  of  the  court,  upon  the 
ground  that  Barrow  was  the  assignor  of  the  notes  to  Preston,  and 
that  Barrow,  being  a  citizen  of  the  same  State  with  Phillips,  was 
incapable  of  suing  him  in  the  United  States  court. 

On  the  20th  of  April,  1841,  the  court  overruled  this  exception, 
and  Phillips  filed  an  answer,  denying  "  all  and  singular  the  allega- 
tions contained  in  the  plaintiff's  petition,  and  particularly  that  he 
ever  promised  or  undertook  to  be  responsible  on  the  notes  de- 
scribed in  said  petition,  in  any  other  capacity  except  as  second  in- 
dorser and  after  and  in  default  of  the  plaintiff,^  or  that  the  said  notes 
ever  were  duly  protested,  and  notice  given  to  this  defendant." 

In  April,  1841,  the  cause  came  up  forbearing.  On  the  trial 
the  following  testimony  was  filed. 
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Testimony  taken  by  Consent^  this  ^pril  23rf,  1841. 

John  S.  Preston  v,  George  W.  Phillips. 

The  testimony  of  Robert  R.  Barrow,  a  witness  for  the  plaintiff, 
who,  beins;  duly  sworn,  deposeth  and  saith,  being  asked  by  the 
plainiifT  what  he  knows  in  relation  to  an  agreement  between  John 
S.  Preston  and  George  W.  Phillips,  in  relation  to  their  indorse- 
ment of  certain  notes  given  by  Samuel  J.  Carr  to  him,  on  payment 
of  a  plantation  and  slaves  in  Point  Coupee,  purchased  from  him  by 
said  Carr,  about  the  17th  of  March,  1837. 

(The  counsel  of  the  defendant,  Seth  Barton,  Esq.,  objecting  to 
the  above  question,  and  reserving  all  legal  exceptions.) 

The  witness  says,  that  he  was  present  at  the  time  the  notes  were 
signed,  about  the  17th  of  March,  1837.  Samuel  J.  Carr,  the  plain- 
tiff, and  defendant,  with  deponent,  met  by  appointment  at  the  time 
of  the  sale,  at  Cairo ^s  office,  before  whom  the  act  was  passed  ;  the 
act  was  already  prepared  when  the  aforesaid  parties  met,  it  having 
been  prepared  by  the  notary,  under  the  directions  of  witness  and 
said  Carr  ;  the  notes  were  also  drawn  up  and  ready  to  be  signed, 
under  Carr  and  witness's  directions  and  instructions  ;  the  notes  were 
then  handed  to  the  plaintiff  to  indorse  ;  when  about  to  sign,  Mr. 
Preston  observed  that  he  thought  those  notes  were  to  have  been 
drawn  to  the  order  of  Phillips,  the  defendant.  Mr.  Carr  replied, 
that  he  did  not  know  that  it  would  make  any  difference.  And  there- 
upon Colonel  Preston  turned  round,  and,  addressing  himself  to 
Colonel  Phillips,  the  defendant,  said  he  supposed  it  made  no  dif- 
ference, and  said  he  wished  it  particularly  understood  between 
tliem,  that  in  case  Carr  should  fail  to  pay  the  notes,  and  the  in- 
dorseis  compelled  to  pay  them,  that  he  (Phillips)  and  Preston 
should  be  equally  bound,  and  share  alike  in  the  loss,  and  that  he, 
Preston,  wished  it  so  stated  in  the  act.  After  this  conversation, 
Colonel  Preston  turned  to  Mr.  Caire,  the  notary,  and  reiftarked, 
that  he  wished  it  noted  in  the  act.  that  the  indorsers  should  be  bound 
alike  on  failure  of  Carr.  The  notary  then  put  down  on  paper  the 
exact  words  that  Colonel  Preston  dictated  ;  ail  the  parties  were 
near  each  other,  and  participating  more  or  less  in  ihe  conversation. 
After  this.  Colonel  Preston  and  Colonel  Phillips  indorsed  the  notes 
and  handed  them  over  to  the  notary  ;  Colonel  Preston  indorsed 
first,  and  Colonel  Phillips  next ;  and  instructions  were  given  to  the 
notary,  Caire,  to  draw  up  a  new  act,  inserting  the  clause  aforesaid, 
as  regards  the  equal  liability  of  the  indorsers  ;  and  then,  to  identify 
the  notes  with  the  act,  the  clause  was  added  in  the  new  act,  and 
witness,  when  his  attention  was  called  to  it  by  Mr.  Caire,  objected 
to  its  insertion,  because,  as  he  th^n  thought,  it  made  the  indorsers 
liable  to  him  for  only  their  half.  Mr.  Caire  called  upon  an  attorney 
at  law,  whose  name  witness  does  not  remember,  to  explain  it,  and 
thereupon  witness  was  satisfied  that  it  did  not  affect  him,  but  only 
24* 
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related  to  the  respective  liabifities  of  the  indorsers.  The  act  was 
not  signed  at  the  time  the  notes  were  given,  but  was  signed  at  a 
different  time  on  that  day,  or  the  day  next,  but  he  cannot  remember. 
Wiuiess  recollects  the  conversation  very  distinctly,  as  it  was  im- 
pressed on  his  mind  at  tlie  time,  and  has  frequendy  thought  of  it 
since. 

Being  shown  the  copy  of  the  act  annexed  to  the  petition,  and 
the  clause  at  the  top  of  the  page,  says,  they  are  the  same  referred 
to  by  him.  The  three  notes  marked  A,  B,  and  0,  filed  with  this 
deposition,  are  part  of  the  consideration  of  the  sale  ;  Colonel  Pres- 
ton took  up  three  of  the  notes,  A,  B,  and  C,  and  paid  them  after 
protest,  interest  and  all  charges,  which  payment  was  made  before 
this  suit  was  instituted.  The  tract  of  land  in  West  Feliciana, 
mortgaged  to  secure  the  payment  of  these  notes,  was  seized  and 
sold  to  pay  prior  mortgages  of  said  Carr,  and  consequently  there 
was  nothing  to  come  from  that  land  to  pay  tliis  debt  of  Carr's,  for 
tlie  plantation  sold  as  aforesaid  ;  this  tract  was  woodland  ;  Colonel 
Preston  has  paid  the  notes  which  have  matured,  and  has  assumed 
the  balance  due,  he  having  purchased  in  the  property  mortgaged,  to 
secure  the  payment  of  the  notes  aforesaid. 

The  defendant,  by  S.  Barton,  his  attorney,  objects  to  the  whole 
of  tlie  foregoing  deposition  of  the  witness,  as  illegal  and  incompe- 
tent ;  and  specially  to  all  such  parts  of  it  as  are  hearsay  or  secondary 
proof ;  and  specially,  also,  to  all  such  parts  of  it  as  go  to  vary,  or 
contradict,  or  explain  the  written  testimony  to  which  the  witness 
refers  ;  and  particularly  such  parts  as  tend  to  prove  any  thing  against 
or  beyond  the  authentic  act  of  sale,  on  file  in  this  cause,  and 
insisting  on  such  objections  (to  be  urged  on  trial),  and  waiving  no 
part  thereof,  cross-examines  the  witness,  under  the  above  reserva- 
tions. 

Witness  never  had  the  act  of  sale  referred  to  recorded  in  West 
Feliciana  ;  that  the  property  in  Feliciana  was  sold  for  judgments 
of  younger  date  than  the  sale  aforesaid  ;  the  first  note  of  $  18,000 
was  paid  by  a  renewal  of  note  payable  to  the  Union  Bank ;  the 
other  two  were  paid  by  drafts  ;  the  note  given  on  renewal  was  not 
indorsed  by  Colonel  PhiUips  ;  Colonel  Phillips  was  no  party  to  the 
drafts  referred  to  ;  the  drafts  were  on  time  and  suited  witness  ; 
witness  thought  from  appearances  that  Preston  and  Phillips  were 
just  introduced  to  each  other,  or  not  long  acquainted,  when  they 
met  at  the  notary's,  as  above  related  ;  some  short  time  before  the 
act  was  passed,  witness  met  Colonel  Phillips  at  the  theatre,  and  had 
some  conversation  about  his  indorsing  for  Carr  ;  said  he,  Phillips, 
had  promised  to  indorse  for  Carr,  but  Carr  said  it  would  -only  be 
temporarily,  as  he  had  made  arrangements  to  change  the  indorse- 
ments, by  substituting  Colonel  Isaac  T.  Preston  in  the  place  ;  wit- 
ness thinks  that  Colonel  Phillips  must  have  heard  the  conversation 
related  to  above,  as  it  took  place  at  the  notary's  ;  does  not  recollect 
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tliat  Phillips  made  any  reply  to  Colonel  Preston  ;  Phillips  must 
have  lieard  it,  as  the  convei-sation  was  made  direct  by  Preston  to 
him  ;  and  Phillips  must  have  heard  the  direction  of  Preston  to  the 
notary,  to  insert  the  clause  ;  thinks  tliey  met  at  the  notary's  at  ten 
or  eleven  in  the  morning  ;  neither  the  plaintiff  or  defendant  attended 
at  any  other  time  at  the  notary's  than  that  mentioned,  nor  were  they 
present  when  he  and  Carr  executed  the  act,  nor  can  he  say  that 
Phillips  has  seen  the  act ;  there  was  no  arrangement  between  him 
and  Preston,  in  relation  to  the  sale  of  the  property.  It  is  admitted, 
that  the  property  was  purchased  by  Colonel  Preston,  plaintiff,  for 
$  07,500  ;  that  the  third  note  was  paid  by  draft  prior  to  the  sale 
under  the  seizure  and  sale  ;  the  three  last  notes  assumed  by  Pres 
ton  are  in  the  hands  of  witness ;  witness  has  never  had  the  mort 
gage  raised,  to  secure  the  last  three  notes. 

(Signed,)  R.  R.  Barrow. 

Sworn  to  and  subscribed  before  me,  this  23d  April,  1841. 

Duncan  N.  Hennen,  Clerk. 

Upon  the  trial,  the  coimsel  for  PhiUips,  the  defendant,  filed  the 
following  bill  of  exceptions  :  — 

1st.  The  defendant,  by  his  attorney,  offered  to  file  document  A 
as  his  peremptory  exceptions  founded  in  law  ;  to  the  filing  whereof 
the  plaintiff's  counsel  objected,  and  tlieir  objection  was  sustained 
by  the  court  ;  to  which  decision  the  defendant  excepts. 

This  document  was  offered  after  the  pleadings  were  read  : 

2d.  Before  any  evidence  was  offered  by  either  of  the  parties  in 
support  of  the  several  issues,  on  their  respective  parts  to  be  main- 
tained, the  defendant's  counsel  moved  the  court  that  the  clerk  be 
directed  to  take  down  the  testimony  of  all  the  witnesses  whom  either 
party  should  adduce  on  the  trial,  and  to  file  all  documentary  proof 
received  in  evidence,  and  keep  minutes  thereof ;  but  the  court 
overruled  the  motion,  and  witnesses  were  examined  without  their 
testimony  being  taken  down,  and  documentary  proof  received 
without  being  marked  as  filed,  or  minutes  taken  thereof ;  to  which 
decision  the  defendant  excepts. 

3d.  The  plaintiff  offered  in  evidence  the  deposition  of  Robert  R. 
Barrow,  marked  B,  to  the  reception  whereof  the  defendant  object- 
ed ;  but  the  objection  was  overruled  by  the  court,  and  the  deposi- 
tion was  admitted  in  evidence  ;  to  which  decision  of  tlie  court  the 
defendant  excepts. 

4ih.  The  plaintiff  offered  in  evidence  the  first,  second,  and  third 
of  the  promissory  notes  described  in  the  petition,  together  with  the 
protests  thereof,  and  the  several  certificates  of  the  notary  in  relation 
to  the  manner  and  times  in  which  he  notified  the  plaintiff  and  de- 
fendant of  the  dishonor  of  the  notes  as  they  respectively  matured. 
Whereupon  the  defendant  objected  to  the  admission*  of  the  said 
certificates,  or  any  proof  adduced  for  the  purpose  of,  and  leaving 
notice  to  the  indorsers  of,  protest,  as  no  such  notices  were  alleged 
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in  ihe  petition  ;  the  court  overruled  the  objection,  and  admitted  the 
evidence  ;  and  to  its  decision  therein  the  defendant  excepts. 

5di.  The  plaindfi' oflered  Louis  T.  Caire  (the  notary  before  whom 
tlie  act  of  sale  was  passed  that  is  described  in  the  petition)  as  a 
witness  to  prove  the  allegations  of  the  petition,  and  a  verbal  agree- 
ment between  the  plaintiff  and  the  defendant,  made  before  the 
Eassing  of  the  act  of  sale,  that,  as  between  themselves,  they  would 
e  equally  liable  as  indorsers,  as  stated  in  the  petiuon.  And,  also, 
to  prove  by  him  that  the  clause  in  the  act  of  sale,  setting  forth  said 
agreement,  was  inserted  therein  by  the  instrucdon  of  the  plaintiff,  in 
the  presence  of  the  defendant,  and  w  ithout  any  objection  thereto  on 
his  |)art.  Whereupon  the  defendant  objected  to  the  admission  of 
such  evidence  ;  but  the  icourt  overruled  the  objection,  and  admitted 
the  evidence  ;  and  to  its  decision  therein  the  defendant  excepts. 

6th.  The  plaintiff  offered  in  evidence  the  copy  of  the  act  of  sale 
described  in  the  petition,  and  marked  (C),to  the  admission  of  which, 
and  such  parts  thereof  as  were  adduced  for  the  purpose,  and  tended 
to  prove  any  agreement  between  the  plaintiff  and  the  defendant,  as 
to  their  equal  liability  between  themselves,  upon  their  several  in- 
dorsements upon  the  promissory  notes  described  in  the  petition,  and 
to  charge  the  defendant  with  any  liability  resulting  therefrom,  the 
defendant  objected  ;  but  the  court  overruled  the  objection,  and  ad- 
mitted the  evidence  ;  and  to  such,  its  decision,  the  defendant  excepts. 

7th.  I'he  plaintiff  offered  in  evidence  the  record  of  the  suit  of 
Robert  R.  Barrow  v,  S.  John  Carr,  being  the  order  of  seizure 
and  sale,  and  proceedings  therein,  relating  to  the  seizure  and  sale 
of  such  of  die  property  described  in  the  petition  and  act  of  sale,  as 
was  situated  and  located  in  the  parish  oi  Point  Coupee,  Louisiana. 
The  said  record  is  marked  (D),  to  the  admission  of  which  record 
and  proceedings  the  defendant  objected,  but  the  objection  was  over- 
ruled by  the  court ;  and  to  such,  its  decision,  the  defendant  excepts. 

8ih.  The  plaintiff  offered  in  evidence  document  marked  (D), 
purporting  to  be  an  act  of  sale  from  the  sheriff  of  Point  Coupee, 
adjudicating  the  property  last  mentioned  to  the  plaintiff,  as  tlie  pur- 
chaser at  public  sale  ;  to  the  admission  whereof  the  defendant  ob- 
jected, but  the  court  overruled  llie  objecdon  ;  to  which  decision  of 
the  court  the  defendant  excepts. 

The  defendant,  by  his  attorney,  having  reserved  the  foregoing 
several  exceptions,  as  the  occasions  thereof  severally  arose  in  the 
course  of  the  trial,  and  at  the  suggestion  of  the  court,  the  drafting  of 
separate  bills  of  exceptions  were  dispensed  with,  and  the  general  bill 
for  the  whole  postponed,  till  the  plaintiff's  testimony  was  closed. 

He  now  respectfully  presents  to  the  court  this  his  bill  of  excep- 
tions, embracing  all  the  several  points  reserved,  and  prays  the  court 
to  sign  and  seal  the  same,  which  is  done  accordingly. 

(Signed,)  J.  McKinley,  [seal.] 

P.  K.  Lawrence,     [seal.] 

Jlpril28thy  1841. 
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Peremptory  exceptions  referred  to  in  bill  of  exceptions,  marked  as 

filed,  same  day. 
United  States  of  America  :  —  Circuit  Court  of  the  United  StateSj 

being  the  J^inth  Circuit  thereof ^  and  holden  at  JVctr  Orleans^  in 

and  for  the  Eastern  District  of  Louisiana. 

John  S.  Preston  v.  George  W.  Phillips,    ^pril  term,  1841. 

And  now  at  said  term  came  the  defendant,  George  W.  Phillips, 
by  his  attorney,  and  (not  waiving,  but  insisting  on  his  answer  here- 
tofore filed  in  this  cause),  availing  himself  of  the  provisions  of  the 
Louisiana  code  of  practice  in  that  behalf,  and  as  the  same  has 
been  adopted  by  this  honorable  court,  he  here  presents  his  per- 
emptory exceptions,  founded  in  law,  to  the  further  maintenance  of 
this  suit. 

And  for  causes  of  peremptory  exception,  he  sets  forth  and  as- 
signs the  following,  to  wit  :  — 

1st.  The  agreement  stated  in  the  petition  to  have  been  entered 
into  by  the  plaintiff  and  defendant  is  nowhere  alleged  to  have  been 
in  writing,  or  signed  by  the  parties,  or  embodied  in  any  instrument 
of  writing  to  which  they  were  parties,  or  to  which  they,  or  either 
of  them,  assented,  by  their  presence  or  otherwise,  at  the  time  of  the 
execution  of  any  such  instrument  of  writing,  by  those  who  may 
have  been  parties  thereto. 

2d.  The  petition  in  no  part  alleges  any,  or  a  sufficient,  considera- 
tion for  the  said  supposed  agreement,  nor  does  it  allege  or  show, 
that  the  said  agreement  imported  m  itself  any,  or  a  sufficient,  consid- 
eration. 

3d.  The  said  supposed  agreement  is  at  variance  with,  and  in 
contradiction  of,  and  seeks  to  change,  the  liabilities  and  relations  of 
the  plaintiff  and  defendant  to  each  other,  in  relation  to  certain  con- 
tracts in  writing,  to  which  the  petition  alleges  they  are  parties,  by 
respectively  signing  their  names  on  the  backs  of  six  several  promis- 
soiy  notes,  as  first  and  second  indorsers  thereof. 

4th.  The  petition,  in  no  part  of  it,  alleges  that  either  the  plain- 
tiff or  the  defendant  were  duly  notified  of  the  dishonor  of  any  of  the 
said  promissory  notes,  which  it  alleges  to  have  been  protested  for 
non-payment,  as  they  severally  matured,  nor  does  the  petition  show 
in  what  manner  the  plaintiff  was,  or  could  have  been,  coerced  to 
make  the  several  payments  he  alleges  he  has  made. 

6th.  All  the  statements  and  allegations  of  the  petitions  in  ref- 
erence to  any  agreement  or  circumstance,  out  of  which  any  lia- 
bility of  the  defendant  to  the  plaintiff  is  supposed  to  arise,  are 
loose,  vague,  and  indefinite,  and  insufficient  in  law  to  put  the  parties 
to  their  proofs  upon  the  several  issues  of  fact  which  the  pleadings 
present. 

Wherefore,  and  for  divers  other  good  reasons  in  this  behalf,  the 
defendant  prays  judgment  of  this  honorable  court  upon  the  said 
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petition,  and  the  dismissal  thereof,  with  a  further  judgment  for  costs 
m  this  behalf  most  unjustly  sustained. 

(Signed,)  Janin  &   Barton, 

Defendant's  attorneys. 

And  afterwards,  to  wit,  on  the  29th  day  of  April,  1841,  the 
following  motion  in  arrest  of  judgment  was  filed. 

United  States  of  •America  :  —  Circuit  Court  of  the  United  States^ 
holden  at  Mw  Orleans^  in  and  for  the  Eastern  District  of 
Louisiana, 

John  S.  Preston  v.  George  W.  Phillips,    ^pril  termy  1841. 

And  now  comes  the  defendant,  by  his  attorney,  and  prays  the 
court  to  arrest  the  judgment  in  this  case,  and  sets  forth  and  assigns 
as  grounds  for  the  motion  :  — 

1st.  That  the  plaintiff's  petition  does  not  allege  that  the  agree- 
'  ment  described  therein,  and  out  of  which  the  defendant's  liability  is 
supposed  to  arise,  was  signed  by  either  plaintiff  or  defendant,  or 
that  the  same  was  in  writing. 

2d.  The  petition  does  not  allege  any,  or  a  sufficient,  considera- 
tion for  the  agreement  which  it  states  to  have  been  entered  into  by 
the  defendant,  to  and  with  the  plaintiff. 

3d.  The  agreement  stated  in  the  petition  is  at  variance  with,  and 
in  contradiction  of,  the  contract  of  indorsements,  which  arises  from 
the  signatures  of  plaintiff  and  defendant  as  first  and  second  indorsers, 
upon  several  promissory  notes,  which  the  petition  alleges  they 
signed  as  such. 

4lh.  There  is  no  allegation  in  the  petition  of  notice  or  notices 
being  given,  either  to  plaintiff  or  defendant,  of  the  dishonor  or 
protest  of  any  one  of  the  said  promissory  notes,  as  they  respectivelv 
matured. 

5th.  The  evidence  adduced  at  the  trial,  as  shown  by  the  state- 
ment of  facts,  and  the  several  documentary  proofs  to  which  it 
makes  reference,  is  not  sufficient  in  law  to  support  the  issues  on  the 
plaintiff's  behalf  to  be  maintained,  or  to  authorize  any  judgment  in 
favor  of  the  plaintiff,  and  against  the  defendant. 

6lh.  A  trial  of  this  cause  by  the  court,  and  without  the  interven- 
tion of  a  jury,  unless  there  had  been  an  express  waiver  of  record,  is 
not  authorized  by  the  law  regulating  the  practice  of  this  court. 

Wherefore,  the  defendant  prays  that  the  judgment  be  arrested, 
that  the  plaintiff  take  nothing  by  his  plaint,  that  his  petition  bo 
dismissed,  and  that  the  defendant  may  go  hence  without  day,  and 
recover  of  the  plaintiff  his  costs  in  this  behalf  most  wrongfully 
sustained. 

(Signed,)  S.  Barton,  Defendants  attorney. 

On  the  29th  of  April,  1841,  the  court  entered  up  judgment  in 
favor  of  the  plaintiff,  John  S.  Preston,  and  against  the  defendant, 
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George  W.  Phillips,  for  the  sura  of  $  19,688.74,  with  interest  of 
five  per  centum  per  annum  upon  $9,567.62  thereof,  from  the  4th 
day  of  iMarch,  1839  ;  and  upon  $  10,121.12,  from  the  4th  day  of 
March,  1840,  till  paid  ;  for  $5.25,  cost  of  protest,  and  costs  of  this 
suit. 

This  judgment  was  for  one  half  of  the  note  due  March  1,  1839, 
and  one  half  of  the  note  due  March  1,  1840,  viz.  : 
Amount  of  judgment,  .  .  .  $19,688  74 

Note  due  1  -4th  March,  1839,  $  19,135  25 

One  half  of  which  is  ...  .        9,567  62 

Note  due  l-4th  March,  1840,  $20,242  24 

One  half  of  which  is  ....      10,121   12 

$19,688  74 

The  defendant's  counsel  moved  an  arrest  of  Judgment,  upon  the 
grounds  just  stated,  which  motion  was  overruled. 

To  review  all  these  opinions  of  the  court,  the  case  was  brought 
up  to  this  court. 

The  cause  was  argued  by  Mr.  Barton  for  the  plaintiff  in  error, 
who  contended,  that  if  Preston  obtained  the  notes  from  Barrow  by 
substitution,  then  the  plea  to  the  jurisdiction  of  the  court  must  be 
sustained,  because  Barrow  and  the  original  defendant,  Phillips,  were 
both  citizens  of  Louisiana.     4  Dall.  8,  10,  11. 

Until  payment  of  the  note,  there  is  no  claim  against  the  present 
mdorser.     4  Cranch,  46. 

By  the  law  of  Louisiana,  peremptory  exceptions  are  taken  to 
matters  of  fact  or  matters  of  law,  by  way  of  demurrer.  Code  of 
Practice,  art.  343-346. 

The  court  was  wrong  in  refusing  them.  Act  of  1824  ;  4  Statutes 
at  Large,  62. 

An  appellate  court  may  admit  the  exceptions,  and  go  on  to  decide 
the  case.  Code  of  Practice,  902  ;  1  Louisiana  R.  315  ;  4  Martin, 
(N.  S.)  437. 

Barrow  did  not  record  the  deed,  and  therefore  a  younger  judg- 
ment came  in.  It  was  sold  when  three  notes  only  were  paid. 
When  Preston  got  it,  there  was  nothing  due  upon  it. 

Parol  evidence  cannot  be  introduced  to  vary  a  written  contract. 
Civil  Code,  2256  ;   1  Martin,  (N.  S.)  641. 

The  first  indorser  is  always  supposed  to  assign  to  the  second  for 
a  valuable  consideration.  2  N.  S.  361,  367  ;  3  ibid.  692  ;  5  ibid. 
3 ;  2  Louisiana  R.  48,  447,  448  ;  3  ibid.  692  ;  4  ibid.  469 ;  6 
Martin,  (N.  S.)  517. 

In  order  to  b6  bound  by  an  act  before  a  notary,  tlie  party  con- 
cerned must  «ign.     11  Martin,  453. 

The  first  indorser  is  liable,  and  must  pay  notwithstanding  the  ex- 
istence of  an  understanding.  4  Wheat.  174  ;  1  Peters's  U.C.  R. 
86  ;  6  Peters,  59. 


288  SUPREME    COURT. 

Phillips   V,   Preston. 

Preston  took  renewed  notes,  and  thereby  extinguished  Phillips's 
liability.  For  the  doctrine  of  novation,  see  New  Civil  Code,  art. 
2181,  2187,  2194  ;  2  Martin,  (N.  S.)  144  ;  1  Louisiana  R.  527  ; 
4  ibid.  511,  512  ;  1  Robmson,  302,  303  ;  Code  of  Practice,  642, 
680,  732,  745. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

The  points  which  have  been  argued  in  this  case  are  in  part  con- 
nected with  matters  of  form,  and  in  part  with  what  is  substance. 
We  shall  dispose  of  the  first,  before  proceeding  to  examine  the  last. 

The  principal  objection  in  respect  to  form  is,  tliat  the  court  be- 
low refused  to  receive  what  are  called  m  the  practice  of  the  State 
of  Louisiana  ^^  peremptory  exceptions.^^  These  are  of  two  kinds, 
one  as  to  form,  and  one  as  to  law.  Those  in  this  case  were  olTered 
as  ''  peremptory  exceptions,  founded  in  law."  By  the  Code  of 
Practice  in  Louisiana,  art.  345,  such  exceptions  '*  may  be 
pleaded  in  every  stage  of  the  action  previous  to  the  definitive  judg- 
ment.'^    1  Louisiana  R.  315  ;  4  Martin,  (N.  S.)  437. 

Hence,  though  offered  here  after  the  pleadings  were  read,  they 
are  admissible,  while  peremptory  exceptions  relating  to  form  would 
not  be  then  admissible.  See  art.  344.  The  only  doubt  as  to 
their  being  duly  offered  arises  from  the  provision  in  the  346th  ar- 
ticle, which  requires  them  to  "be  pleaded  specially,"  and  they  are 
not  here  in  the  precise  form  of  a  special  plea  at  common  law.  But, 
m  the  absence  of  any  adjudged  cases  to  the  contrary,  we  are  b- 
clined  to  think,  that,  under  the  liberal  and  general  pleading  in  use  in 
Louisiana,  these  exceptions  must  be  considered  as  "  specially 
pleaded^''  when  set  forth  as  they  were  here  in  writing,  and  in  a 
specific  or  detailed  form,  and  judgment  prayed  on  them  in  favor  of 
the  present  plaintiff.  Has  he  then  been  deprived  of  die  advantage 
attached  to  them  ?  That  is  the  important  inquiry.  On  examination 
of  the  record  it  will  be  seen,  that  he  had  the  benefit  of  all  these  ex 
ceptions,  first  in  a  motion  in  arrest  of  judgment. 

Again,  he  had  the  benefit  of  all  the  important  matter  in  those  ex- 
ceptions by  the  bill  which  was  afterwards  filed  and  allowed,  and 
upon  which  this  writ  of  error  has  been  brought.  We  cannot,  there- 
fore, perceive  that  he  has  suffered  any  by  the  refusal  of  the  court  to 
receive  these  peremptory  exceptions  when  first  offered. 

The  case  in  this  respect  is  like  one  at  common  law,  where  the 
defendant  should  propose  to  demur  generally  to  the  declaration,  but, 
being  refused,  objects  to  the  sufficiency  of  it  to  cover  various  por- 
tions of  the  evidence  as  it  is  offered,  and  also  objects  to  the  suffi- 
ciency of  the  declaration  in  arrest  of  judgment,  tie  thus,  by  a  sub- 
sequent bill  of  exceptions  to  the  rulings  on  the  testimony  and  on  the 
sufficiency  of  the  declaration,  obtains  every  advantage  that  he  could 
have  had  under  his  general  demurrer,  and  thus  suffers  nothing  which 
requires  a  reversal  of  the  judgment  and  a  new  trial  for  his  relief. 
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The  next  objection  of  a  formal  character  is,  that  the  court  below 
refused,  though  requested  by  the  original  defendant,  to  have  the 
clerk  take  down  in  writing  and  file  the  testimony  of  the  witnesses 
and  the  documentary  evidence. 

It  is  true,  that  by  a  statute  of  Louisiana,  passed  July  20th,  1817, 
their  courts  are  directed  to  have  the  testimony  taken  down  "  in  all 
cases  where  an  appeal  lies  to  the  Supreme  Court,  if  either  paity 
require  it."  It  is  also  true,  that  an  act  of  Congress,  passed  May 
26th,  1824  (4  Statutes  at  Large,  63),  has  made  the  practice  existing 
in  Louisiana  the  guide  to  that  in  the  courts  of  the  United  States, 
when  sitting  in  that  State,  except  as  it  may  be  modified  by  rules  of 
the  judge  of  the  United  States  court. 

And  it  is  further  shown  in  this  record,  that  the  district  judge 
tliere,  November  20th,  1837,  adopted  the  practice  of  Louisiana, 
as  then  existing,  in  all  cases  not  of  admiralty  jurisdiction. 

In  a  cause  once  decided  by  this  court,  which  was  connected  with 
this  point,  Wilcox  et  al.  v.  Hunt,  13  Peters,  378,  it  was  re- 
marked, that  the  plea  put  in  there  as  a  part  of  the  State  practice, 
as  the  latter  had  not  been  adopted,  was  not  received.  But  the  prac- 
tice there  standing  differently  from  that  which  is  urged  in  this  case, 
that  decision  does  not  control  the  present  one. 

In  considering,  then,  the  propriety  of  the  ruling  of  the  court  here, 
it  is  first  to  be  noticed,  that,  by  the  words  of  the  statute,  this  testi- 
mony is  to  be  taken  down  and  filed  only  in  those  cases  "  where  an 
appeal  lies."  That  means,  of  course,  a  technical  appeal,  where  the 
facts  are  to  be  reviewed  and  reconsidered,  for  in  such  an  one  only 
is  ihere  any  use  in  taking  them  down.  But  in  the  present  case  no 
appeal  of  that  character  lay  to  this  court,  but  merely  a  writ  of  error 
to  bring  the  law  and  not  the  facts  here  for  reexamination.  To 
construe  the  act  of  1824  as  if  meaning  to  devolve  on  this  court  such 
a  reexamination  of  facts,  without  a  trial  by  jury,  in  a  case  at  law, 
like  this,  and  not  one  in  equity  or  admiralty,  would  be  to  give  to  it 
an  unconstitutional  operation,  dangerous  to  the  trial  by  jury,  and  at 
times  subversive  of  the  public  liberties.  Parsons  «.  Bedford  et 
al.,  3  Peters,  448. 

In  a  case  of  chancery  or  admiralty  jurisdiction  it  might  be  differ- 
ent, as  in  those,  by  the  law  of  the  land,  a  technical  appeal  lies,  and 
the  facts  are  there  open  to  reconsideration  in  this  court.  Living- 
ston V.  Story,  9  Peters,  632  ;  McCoUum  v.  Eager,  2  Howard,  64. 

In  this  case,  likewise,  it  would  be  totally  useless  to  have  all  the 
facts  taken  down  in  that  manner,  because,  If  so  taken  and  sent  up 
here,  it  would  be  irrelevant  and  improperly  burdening  the  record, 
as  much  as  the  whole  charge  and  opinion  of  the  judge,  instead  of  the 
naked  points  excepted  to.  See  28th  rule  of  this  court,  and  Zeller's 
Lessee  r.  Eckert  et  al.,  4  How.  297,  298.  If  a  case  corned  up  in 
that  manner,  this  court  never  reconsiders  or  reexamines  all  the 
facts,  but  merely  the  law  arising  on  them,  as  if  a  bill  of  exceptions 

VOL.  v.  25 
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had  been  properly  61ed.  This  has  been  decided  already  in  Parsons 
».  Armor  et  al.,  3  Peters,  425;  Minor  v.  Tillotson,  2  How.  394. 

Beside  these  considerations,  showing  that  neither  the  words  of 
the  statute,  nor  the  reasons  for  it,  reach  a  case  like  this,  there  is 
another  in  the  practice  and  laws  of  Louisiana,  which  shows  that  this 
provision  does  not  extend  to  a  cause  like  the  present  in  this  court. 
There  the  court  of  appeal,  even  in  cases  at  law,  often  decides  on  all 
the  facts  as  well  as  the  law ;  but  not  so  here.  The  court  tliere 
may  be  substituted  for  a  jury  by  consent  of  the  parties  m  a  trial  at 
law,  and  were  in  this  case  below.  But  no  such  power  can  be  con- 
ferred on  this  Supreme  Court  by  parties  in  cases  at  law  ;  and,  as 
before  shown,  it  exists  under  acts  of  Congress  merely  in  cases  in 
equity  and  admiralty. 

To  conclude  on  this  point,  then,  it  will  be  seen  that  the  plaintiff 
in  error,  notwithstanding  the  refusal  to  have  the  clerk  take  down  this 
evidence,  has  enjoyed  all  the  benefit  of  it  under  his  bill  of  excep- 
tions, where  it  was  material  and  he  wbhed  to  raise  any  question  of 
law  on  it,  and  has  enjoyed  it  as  fully  as  if  the  whole  had  been  taken 
down  and  filed.  And  thus  he  loses  nothing  and  suffers  nothing  by 
the  court  refusing  to  do  what  we  think  neither  the  language  nor 
spirit  of  the  law  requires  in  a  case  like  this.  Parsons  v.  Bedford, 
3  Peters,  433. 

There  are  two  other  objections  of  form,  wliich  appear  on  the  rec- 
ord and  may  well  be  noticed,  though  they  are  not  embodied  in  the 
bill  of  exceptions.  One  is  as  to  the  waiver  of  a  trial  by  jury  m  this 
case  in  the  court  below.  After  a  hearing  there,  it  was  urged,  that, 
the  waiver  not  having  been  entered  on  the  record,  the  court  was 
not  authorized  to  proceed  without  a  jury. 

But  it  would  hardly  be  permissible  for  a  party  to  proceed  without 
objection  in  a  trial  of  facts  before  the  court,  in  a  case  at  law  in  a 
State  where  the  statutes  permitted  it,  and  the  habits  of  the  people 
under  the  civil  law  inclined  them  to  favor  it,  and  then,  after  a  de- 
cision might  be  announced  which  was  not  satisfactory,  to  offer  such 
an  objection  as  this.  From  its  not  being  incorporated  into  the  bill 
of  exceptions,  or  argued  at  the  hearing  before  us,  a  strong  presump- 
tion arises  that  it  has  been  abandoned. 

The  other  objection  is  spread  upon  the  early  part  of  the  record, 
and  was  a  proper  one  for  the  consideration  of  the  court  in  that  stage 
of  the  case,  as  it  went  to  its  jurisdiction.  This  was  urged  on  the 
ground,  that  the  notes  mentioned  in  the  petition  of  the  plaintiff  below 
belonged  or  ran  originally  to  R.  Barrow,  a  resident  of  Louisiana,  in 
the  same  State  with  the  defendant,  and  that  his  title  was  assigned  to 
the  plaintiff,  and  thus  the  latter  cannot  sue  the  defendant  in  this  court, 
if  Barrow  could  not.  This  position  would  be  weU  taken  under  the 
provision  in  the  11th  section  of  the  Judiciary  Act  of  1789,  if  the 
original  plaintiff  had  instituted  his  suit  upon  the  notes  as  assignee  of 
them.     See  Towne  v.  Smith,  1  Wood.  &  Min.  115  ;  Beant?.  Smith 
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et  al.,  2  Mason,  252  ;  16  Peters,  315  ;  Stanley  v.  Bank  of  North 
America,  4  Dall.  8-11;  Montalet  v.  Murray,  4  Cranch,  46.  But 
so  far  from  that,  he  does  not  declare  at  all  on  the  notes.  He  sets 
out  a  separate  and  difTerent  contract  as  his  ground  for  recovery, 
resting  on  an  original  agreement  between  him  and  the  defendant ; 
and  does  not  set  out  any  assignment  of  those  notes  to  himself  by 
Barrow.  Even  if  he  counted  on  the  notes,  but  not  on  or  through 
an  assignment  of  them,  this  court  would  have  jurisdiction.  6 
Wheat.  146  ;  9  ibid.  537;  2  Peters,  326  ;  11  ibid.  801  ;  3 
Howard,  576,  577  ;  1  Mason,  C.  C.  251  ;  1  McLane,  C.  C.  132. 
Tliejudge  below,  then,  properly  overruled  this  objection. 

We  come  next  to  the  only  remaining  question  in  this  case,  which 
branches  into  five  or  six  different  exceptions.  It  is  a  question  of 
substance,  and  in  some  respects  is  not  without  difficulty.  It  is 
whether  the  ground  upon  which  the  objection  going  to  the  jurisdic- 
tion was  overruled  is  well  founded  in  the  declaration  and  the  facts, 
by  showing  a  separate  and  independent  contract,  and  one  which  had 
a  good  consideration  in  law. 

On  looking  to  the  petition,  it  will  be  seen  that  it  sets  out  a  sale 
of  land  between  other  parties  ;  the  mode  of  payment  stipulated  ;  the 
agreement  between  the  plaintiff  and  defendant  to  become  indorsers 
of  certain  notes,  and  divide  between  them  any  loss  ;  the  subsequent 
failure  of  the  purchaser  to  pay  the  notes  ;  the  settlement  of  them  by 
the  plaintiff,  and  his  right  under  the  agreement  and  facts  to  recover 
of  the  defendant  one  half  of  the  amount.  The  whole  claim  pro- 
ceeds on  the  collateral  agreement,  and  there  is  no  pretence  of 
grounding  the  suit,  as  holder  or  indorsee,  on  any  promises  contamed 
in  the  notes,  or  in  the  indorsements  on  them. 

There  is  also  a  good  consideration  for  this  collateral  agreement. 
It  is  the  promise  of  the  plaintiff  beforehand  to  loose  one  half,  if  the 
defendant  would  become  a  surety  with  him  and  loose  the  other  half, 
and  the  actual  payment  afterwards  of  the  whole  by  the  plaintiff. 
Being  then  a  collateral  agreement  by  parol,  which  is  sued,  it  stands 
free  from  the  objection  to  the  parol  evidence  offered  to  prove  it. . 
Were  the  action  on  the  notes,  and  this  evidence  offered  to  contra- 
dict them,  it  would  be  entirely  different  ;  because,  in  an  action  on 
a  note,  parol  testimony  is  not  competent  to  vary  its  written  terms 
and  probably  not  to  vary  a  blank  indorsement  by  the  payee  from 
what  the  law  imports.  Civil  Code  of  Louisiana,  art.  2256  ;  Stone 
et  al.  V,  Vincent,  6  Martin,  (N.  S.)  517  ;  15  La.  R.  539  ;  10  ibid. 
205  ;  I  Peters's  C.  C.  R.  84  ;  Bank  of  the  United  States  v,  Deane, 
6  Peters,  59  ;  3  Camp.  N.  P.  56,  57  ;  9  Wheat.  587  ;  1  Martin, 
(N.  S.)  641  ;  Chitty  on  Bills,  541  ;  12  East,  4  ;  4  Bam.  &  Aid. 
454.  So,  between  the  contracting  parties,  likewise,  all  prior  con- 
versation is  supposed,  as  far  as  binding,  to  be  embodied  into  the 
written  contract.  4  Louisiana  R.  269  ;  Taylor  v.  Riggs,  1  Peters, 
691  ;  8  Wheat.  211.     But  the  parol  evidence  here  is  not  offered 
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in  any  action  on  the  note,  or  to  alter  its  terms  or  its  indorsments  ;  nor 
is  any  prior  or  contemporaneous  conversation  offered  to  vary  the 
note,  or  its  indorsement,  in  an  action  founded  on  either  of  them. 
But  it  is  offered  to  prove  a  separate  contract,  which  was  made  by 
parol,  and  is  of  as  high  a  character  as  the  law  requires  in  such  cases, 
and  this  evidence  is  plenary  and  entirely  satisfactory  to  substantiate 
the  separate  contract.  It  is  true,  at  the  same  time,  that,  after  a 
prior  indorser  has  paid  a  note,  he  cannot  recover,  even  in  an  action, 
not  on  it,  but  for  contribution  of  one  half  from  a  second  indorser, 
if  they  were  not  in  fact  joint  sureties,  nor  in  fact  made  any  collat- 
eral contract  whatever,  nor  m  fact  had  any  communication  whatever 
as  to  their  liability.  McDonald  v.  Magruder,  3  Peters,  474  ;  3 
Harris  &  Johns.  125  ;  7  Jolins.  367. 

But  the  present  is  a  case  differing,  toto  ccb/o,  from  that.  Here, 
by  a  deliberate  arrangement  before  a  public  notary,  and  by  the  pos- 
itive evidence  of  two  witnesses,  the  two  indorsers  were  co-sure- 
ties, and  specially  agreed  to  bear  any  loss  equally  between  them  ; 
and  the  right  to  recover  is,  therefore,  entirely  clear.  3  Peters,  477  ; 
Douglass  V.  Waddle,  1  Hammond,  413,  420  ;  Deering  v.  The 
Earl  of  Winchelsea,  2  Bos.  &  Pull.  270. 

There  are  two  or  three  other  views  connected  with  this  part  of 
the  case,  which  may  be  usefully  adverted  to,  but  by  which  we  do 
not  decide  it. 

Thus,  where  a  person  like  Phillips,  the  original  defendant,  was 
not  a  party  to  a  note,  but  put  his  name  on  the  back  of  it,  parol  tes- 
timony has  been  deemed  competent  to  show  the  real  object  for  which 
it  was  placed  there  ;  and  especially  if  it  did  not  contradict  any  legal 
implication  from  the  name  bemg  there.  And  hence,  under  circum- 
stances like  these,  where,  as  in  Louisiana  and  some  other  States, 
It  is  implied  by  law  that  such  a  person  puts  his  name  there  as  a  surety 
or  guarantor,  no  objection  exists  to  parol  proof  to  that  effect.  10 
Louisiana  R.  374  ;  Lawson  v.  Oakey,  14  ibid.  386  ;  Nelson  r. 
Dubois,  13  Johns.  175  ;  Dean  v.  Hall,  17  Wend.  214  ;  5  Mass. 
R.  358  ;  12  ibid.  281  ;  1  Vermont  R.  136  ;  Ulen  v.  Kitter- 
idge,  7  Mass.  R.  233  ;  4  Wash.  C.  C.  R.  480  ;  5  Serg.  & 
Rawle,  363.  In  White  v.  Howland,  9  Mass.  R.  314,  he  is  held 
to  be  liable  as  if  signing  with  the  maker  as  a  surely.  But  however 
much,  in  some  States,  the  practice  may  go  beyond  tliis  in  suits  be- 
tween die  parties  to  the  agreement,  as  m  i  Hammond,  420,  and  5 
Serg.  &  Rawle,  363,  it  could  generally  not  be  competent  to  prove 
any  thing  by  parol,  in  actions  on  the  note,  dontrary  to  what  is  writ- 
ten or  to  what  is  implied  m  law.  Bank  of  the  United  States  r. 
Dunn,  6  Peters,  59. 

And  in  other  States  and  in  other  circumstances,  where  the  infer- 
ence of  law  is  not  that  such  a  name  is  placed  there  as  a  surety,  it  is 
very  doubtful  whether,  in  a  suit  on  the  note,  proof  that  he  did  it 
only  as  a  surety  is  competent.  6  Martin,  (N.  S.)  517  ;  Bank  of 
the  United  States  v.  Dunn,  6  Peters,  59. 
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In  England,  in  the  case  of  such  a  name  on  the  back  of  a  biU  of 
exchange,  the  person  may  be  treated  as  a  new  drawer  (Chitty  on 
Bills,  24 1 )  ;  and  if  the  payee  there  has  also  indorsed  the  note,  the 
implication  deemed  most  proper  is,  that  another  name  on  the  back 
is  that  of  a  second  indorser,  and  should  so  be  held  in  the  hands  of 
third  persons.  Chitty  on  Bills,  188,  528  ;  Holt's  Nisi  Prius,  470  ; 
6  Adolph.  &  Ellis,  436  ;  6  Nev.  &  iMan,  723.  So,  6  Martin,  517. 
It  will  be  seen,  however,  that  these  last  are  generally  cases  of  ac- 
tions on  the  notes  or  bills  of  exchange  themselves,  while  die  present 
case  is  not  brought  on  the  note  itself,  but  on  a  distmct  and  collate- 
ral contract. 

Another  suggestion  bearing  on  the  case  might  be,  that  in  Louisi- 
ana the  surety,  when  paying,  may  step  into  the  shoes  of  his  creditor,  if 
he  pleases,  by  subrogation,  and  enjoy  all  his  rights  against  the  debtors 
or  other  sureties.  Hewes  et  al.  v.  Pierce,  I  Martin,  (N.  S.)  361  ; 
Calliham  v.  Fanner,  3  Rob.  (Louisiana)  299  ;  Civil  Code  of  Lou- 
isiana, art.  2157.  But  there  the  suit  is  probably  in  the  creditor's 
name,  and  not,  as  here,  in  that  of  the  surety.  So,  in  some  coun- 
tries where  the  civil  law  prevails,  such  a  contract  as  this,  deliberate- 
ly made  before  a  notary,  and  by  him  reduced  to  writing  by  request 
of  the  parties,  would  in  law  be  deemed  equivalent  to  a  contract  in 
writing  ;  and  on  that  ground  be  admissible  even  in  a  suit  on  the 
note  between  tlie  original  parties  to  it. 

The  doings  of  the  parties  thus  have  a  sort  of  public  form  given 
to  them,  quasi  judicial,  and  they  are  bound  by  them,  though 
not  signed  by  the  parlies.  2  Domat's  ("ivil  Law,  b.  2,  tit.  1, 
§  I,  art.  28,  and  tit.  5,  §  5,  pp.  661,  662.  It  would  be  there 
deemed  an  act  of  too  much  deliberation  by  the  parties,  and  of 
too  much  formality  before  that  public  officer,  to  be  treated  merely 
as  an  ordinary  verbal  arrangement.  Coop.  Justinian,  586  ;  3 
Burr.  1671  ;  Story  on  Bills,  §  277.  But,  though  the  Louisiana 
code,  founded  chiefly  on  the  civil  law,  may  not  expressly  abrogate 
such  a  doctrine,  it  does  not  in  terms  make  records  by  a  notary  valid, 
unless  signed  by  the  parties,  or  consisting  of  copies  of  papers  signed 
by  the  parties  and  acknowledged  before  witnesses.  Civil  Code, 
art.  2231,2413  ;  6  Martin,  (N.  S.)  568  ;  10  Louisiana  R.  207, 
354.  And  though  the  paper  containing  this  is  signed  by  the  par- 
ties to  the  sale  and  attested  by  witnesses,  it  is  not  signed  by  Pres- 
ton and  Phillips,  the  parties  to  this  arrangement. 

It  is  not  necessary,  however,  to  decide  absolutely  on  the  eflTect 
of  either  of  these  last  views.  Deeming  the  action  here  to  be 
founded  on  the  collateral  agreement,  and  deeming  the  evidence  of- 
fered to  be  competent,  for  the  reasons  6rst  staled  under  this  head, 
these  conclusions  will  virtually  dispose  of  the  last  six  exceptions 
contained  in  the  record  of  this  case. 

Thus,  as  to  Barrow's  deposition,  the  admission  of  which  was  the 
ground  of  one  of  these  exceptions,  it  is  clearly  competent  to  prove  this 
25* 
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separate  parol  contract  in  a  suit  on  that,  and  not  on  the  note.  So, 
the  certificates  and  notices,  also  excepted  to,  were  properly  proved 
as  a  part  of  the  collateral  transaction  under  the  general  expressions  in 
the  petition,  and  not  as  notices  that  should  be  specially  set  out  in  a 
declaration,  where  notes  are  counted  on  by  a  holder.  In  a  case 
like  that,  the  averment  of  them  and  the  proof  are  hig;hly  material, 
but  in  the  former  case  they  are  rather  historical  and  merely  a  part 
of  the  res  gestcd^  without  its  being  essential  to  give  them  in  detail. 
The  original  plaintiff  avers  in  the  petition  that  the  notes  were  pro- 
tested, and  that  he  was  obliged  to  pay  them,  which  would  not  have 
been  the  case  without  due  notices  ;  and  this  is  quite  enough  in  an 
action  on  a  collateral  undertaking. 

So,  the  notaiy's  evidence,  which  is  another  of  the  exceptions,  be- 
comes under  this  aspect  entirely  competent,  and  the  written  memoran- 
dum made  by  him  at  the  time,  which  is  another  objection,  was  also 
admissible  evidence  to  refresh  his  memory,  if  not  per  se  of  the  facts 
stated  in  it.  Greenleafs  Ev.  §§  436,  437.  That  it  was  admissi- 
ble to  refresh  his  memory,  see  Smith  v.  Morgan,  2  M.  &  Rob. 
269  ;  Home  ©.  McKenzie,  6  CI.  &  Fin.  628.  Other  cases  say  such 
a  memorandum  is  admissible  itself  to  go  to  the  jury.  Greenl.  Ev. 
§  437,  note ;  1  Rawle,  182  ;  Smith  t;.  Lane  et  al.,  12  Serg.  & 
Rawle,  84  ;  2  Nott  &  M'Cord,  331  ;  16  Wend.  193  ;  16  ibid. 
686  -  698.  If  this  last  be  a  rule  controverted,  the  writing  here 
was  "  the  act  of  sale,"  and  contained  other  matters  as  to  the  trans- 
action in  connection  with  this  as  the  whole  terms  of  sale,  which 
were  clearly  competent,  and  the  whole  properly  went  together  to 
the  jury  as  exhibiting  the  progress  and  character  of  the  transaction, 
beside  being  admissible  to  refresh  the  memory  of  the  witness. 
Bullen  V.  Michel,  2  Price's  Ex.  R.  422,  447,  476. 

So,  the  evidence  of  the  sale  of  Carr's  property  and  of  the  trans- 
fer of  it  to  the  original  plaintiff,  Preston,  by  the  sheriff,  and  the 
terms  of  the  transfer,  though  objected  to,  are  mere  links  in  the  chain 
of  the  transaction,  and  unexceptionable  in  that  view  ;  and  were,  like 
the  evidence  of  the  former  sale  to  Carr  by  Barrow,  duly  authenti- 
cated. 

Upon  the  whole  case,  then,  we  are  happy  to  find  that  no  legal 
objection  seems  to  be  tenable  against  making  the  original  defendant 
meet  an  engagement  which,  on  the  record,  he  appears  to  have  been 
bound  in  honor  and  justice,  no  less  than  law,  faithfully  to  discharge. 
Although  the  court  have  deemed  it  proper  thus  to  deliver  an  opin- 
ion on  this  case,  as  it  has  been  argued  by  the  counsel  for  the  plam- 
tiff  in  error,  yet  the  death  of  the  plaintiff  has  since  been  suggested  ; 
and  no  appearance  b  entered  for  the  defendant.  We  shall  not, 
therefore,  enter  judgment  in  conformity  to  the  opinion  until  the  de- 
fendant or  the  representatives  of  the  deceased  appear. 
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James  Innerarity,  Plaintiff  in  error,  v.  Thomas  Byrne. 

A  citation  is  not  necessarily  a  part  of  the  record,  and  thd  fact  of  its  having  been 
issued  and  served  may  be  proved  aliunde, 

Mr.  Bagby  moved  to  dismiss  the  writ  of  error  in  this  case  for 
the  want  of  a  citation.     None  appeared  in  the  record. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court,  say- 
ing, that  the  citation  was  not  necessarily  a  part  of  the  record^  it 
forming  no  part  of  the  proceedings  of  the  court  below.  The  pre- 
sumption is,  that  one  was  issued  when  the  writ  of  error  was  allowed, 
and  it  may  be  proved  aliunde. 

Motion  ovemiled,  and  case  continued  to  next  term. 


William  G.  Cook,  Plaintiff  in   error,  v.  John  L.  Moffat  and 
Joseph  Curtis,  Defendants  in  error. 

A  contract,  made  in  New  York,  is  not  affected  by  a  discharge  of  the  debtor  under 
the  insolvent  laws  of  Maryland,  where  the  debtor  resided,  although  the  insolvent 
law  was  passed  antecedently  to  the  contract. 

The  prior  decisions  of  this  court  upon  this  subject  reviewed  and  examined. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland. 

Cook  was  a  citizen  of  Maryland,  and  Moffat  and  Curtis  were 
citizens  of  New  York. 

It  was  an  action  brought,  in  July,  1835,  by  Moffat  and  Curtis 
against  Cook,  upon  the  common  money  counts.  Cook  confessed 
judgment,  subject  to  the  opinion  of  the  court  upon  the  foUowing 
case  stated,  namely  :  — 

In  Circuit  Court  of  the  United  States^  Fourth  Circuity  District  of 

Maryland. 
John  L.  Moffat  and  Joseph  Curtis,  surviving  partners  of 
Jonathan  Wilmarth,  v.  William  G.  Cook. 

Statement  of  Facts.  John  L.  Moffat,  Joseph  Curtis,  and  Jona- 
than Wilmarth  (the  last  of  whom  is  now  deceased)  were  citizens 
of  the  State  of  New  York  and  resident  there,  and  partners  trading 
under  the  name  and  firm  of  Wilmarth,  Moffat,  &  Curtis,  and  the 
defendant  was  a  citizen  and  resident  of  Maryland  during,  the  times 
when  the  contracts  and  transactions  upon  which  this  suit  is  founded, 
or  which  constitute  the  causes  of  this  action,  were  entered  into  and 
had  and  made  between  the  said  firm  and  said  Cook. 

That  the  course  of  dealing  was,  that  Cook,  the  defendant,  used 
to  write  to  said  firm,  ordering  such  articles  or  goods  as  he  wanted, 
and  they,  said  firm,  sent  them  to  him,  and  charged  the  goods  in 
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their  books.     In  order  to  settle  the  account  current  from  time  to 

time,  Cook  sent  to  ihe  said  firm  (usually  by  mail,  sometimes,  perhaps, 

otherwise)  his  note  at  six  montlis,  and  these  notes  averaged  $  500 

per  month,  and  were  punctually  paid,  for  a  time,  in   Baltimore. 

Cook  at  length  became  embarrassed,  and  wanted  extensions,  until 

he  stopped  payment  entirely  ;  being  then  indebted  to  said  firm,  on 

book  account,     .....         $2,J04  98 

And  owing  1  note,  due  4lh  April,  1832,  for  .  .         600  00 

"  1  note,  due  14th  May,  1832,  for         .  500  00 

"  1  note,  (do  not  know  exactly  when  due,)  .         416  02 

"  J  note,  due  2d  June,  1832,  for  .  500  00 

"  1  note,  due  30th  Juiie,  1832,  for  .  .         500  00 

''  1  note,  due  1st  July,  1832,  for  .  800  00 

"  1  note,  due  13th  August,  1832,  for  .         500  00 

"  1  note,  due  24th  September,  1832,  for  500  00 

Total  debt,      ....         $6,321  00 

The  above  notes  were  remitted  by  Mr.  Cook  to  said  firm  previ- 
ously to  March,  1832,  when  he  stopped  payment.  On  the  7ih  June 
following,  his  New  York  creditors  generally  agreed  to  give  him  time 
to  pay,  and  tlie  said  firm  of  Wilmarth,  Moffat,  &  Curtis,  about  that 
time,  by  arrangement  made  with  Mr.  Disosway,  Cook's  attorney  in 
New  York,  gave  time,  and  took  Cook's  three  notes,  drawn  payable 
to  the  said  firm,  for  the  sums  following,  aU  dated  12th  May,  1832, 
as  the  respective  time  as  follows,  viz.  :  — 

One,  12  months  after  date,  for     .  .  .         $2,107  00 

One,  15  months  after  date,  for  .  .  .     2,107  00 

One,  18  months  after  date,  for    .  .  .  2,107  03 

$6,321  03 

These  notes  were  drawn  and  dated  at  Baltimore,  by  Cook,  and 
sent  by  him  to  his  said  attorney  al  New  York,  and  there  delivered 
by  said  attorney  to  the  said  firm  ;  they  were  given  for  the  amount 
of  Cook's  account,  and  the  notes  then  had  and  held  by  said  firm 
against  Cook  ;  the  old  notes  being  then  given  up  to  his  attorney. 
These  three  notes  and  the  consideration  thereof,  namely,  the  goods 
sold  and  delivered  as  aforesaid,  constitute  the  ground  of  this  action  ; 
the  amount  of  the  notes  being  tlie  amount  claimed.  It  is  also  ad- 
mitted, that  said  Cook  has  applied  for  and  obtained  the  benefit  of  the 
insolvent  laws  of  Maryland  since  such  notes  fell  due. 

*  Edward  Hinkley,  Jitiomeyfor  Plaintiff's, 

J.  Glenn,  for  Defendant. 

Upon  the  foregoing  statement  of  facts,  the  plaintiffs  pray  for  a 
general  and  unqualified  judgment,  notwithstanding  the  release  of 
Cook,  since  the  making  of  said  notes,  under  the  insolvent  laws  of 
Maryland ;  and  the  plaintiffs  rely  upon  the  cases  of  Ogden  v.  Saun- 
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ders,  12  Wheat.  213  ;   Boyle  v.  Zacharie  and  Turner,  6  Peters, 
634  ;  Frey  v.  Kirk,  4  Gill  &  Johns.  609. 

The  circumstance  of  the  notes  being  dated  and  made  at  Balti- 
more, in  favor  of  citizens,  at  the  time,  .of  New  York,  does  not  make 
the  contract  a  Maryland  contract,  any  more  than  did  the  accept- 
ance of  bills  of  exchange  by  Mr.  Ogden,  in  the  State  of  New  York, 
make  such  acceptance  a  New  York  contract,  so  as  to  be  discharged 
by  Mr.  Ogden's  release  under  the  insolvent  laws  of  that  State. 

The  evidences  of  contracts  made  between  citizens  of  different 
States  cannot  bear  date  in  both  the  States  of  the  respective  parties. 
In  the  nature  of  things,  and  according  to  the  course  of  business, 
they  would  bear  date  and  be  signed  by  one  party  only,  in  one  of  the 
States  ;  most  commonly  in  the  State  of  the  citizenship  and  residence 
of  the  party  signing.  And  it  would  be  immaterial  in  principle  in 
which  of  the  States  it  might  bear  date.  It  is  a  contract  between 
citizens  of  different  States  at  the  time  when  made,  and  this  is  the 
fact  and  the  principle  which  excludes  it  from  the  operation  and  effect 
of  a  release  of  the  debtor  under  the  insolvent  laws  of  his  State. 

Edward  Hinkley,  Attorney  for  Plaintiffs. 

1 .  The  defendant's  attorney  insists  that  the  contract  was  to  be 
performed  in  Mar)'land,  and  governed  by  the  laws  of  Maryland,  and 
that  the  judgment  must  be  to  exempt  the  future  acquisitions  of  the 
defendant  from  execution. 

2.  That  at  all  events  the  judgment  must  be  so  entered  as  to  ex- 
empt the  defendant's  person  from  arrest. 

J.  Glenn,  for  Defendant. 

Judgment  for  the  Plaintiffs  upon  the  Case  stated. 

Whereupon,  all  and  singular  the  premises  being  seen,  heard,  and 
by  the  court  here  fully  understood,  for  that  it  appears  to  the  court, 
that  the  said  John  L.  Moffat  and  Joseph  Curtis  are  entitled  to  re- 
cover in  the  plea  aforesaid.  Therefore,  it  is  considered  by  the 
court  here,  that  the  said  John  L.  Moffat  and  Joseph  Curtis  recover 
against  the  said  William  G.  Cook,  as  well  the  sum  of  twelve  thou- 
sand dollars,  current  money,  the  damages  in  the  declaration  of  the 
said  John  L.  Moffat  and  Joseph  Curtis  mentioned,  as  the  sum  of 
seventeen  dollars  and  twenty-five  cents  adjudged  by  the  court  here 
unto  the  said  John  L.  Moffat  and  Joseph  Curtis,  on  their  assent,  for 
their  costs  and  charges  by  them  about  their  suit  in  this  behalf  laid 
out  and  expended.     And  the  said  William  G.  Cook  in  mercy,  &c. 

Memorandum.  Judgment  rendered  in  this  cause  on  this  21st  day 
of  April,  1836,  for  the  damages  laid  in  the  declaration  and  costs  of 
suit ;  the  said  damages  to  be  released  on  payment  of  $  7,335.67, 
with  interest  from  21st  day  of  April,  1836,  and  costs  of  suit. 

Memorandum.  That  no  execution  against  the  person  of  the  de- 
fendant be  issued  in  the  above  cause  on  said  judgment  without  the 
leave  of  the  court 
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To  review  this  judgment  the  case  was  brought  up  to  this  court. 

The  cause  was  argued  by  Mr,  Mayer,  and  Mr,  Johnson,  for  the 
plaintiff  in  error,  and  by  Mr,  Hinkley,  for  the  defendants  in  error. 

Mr,  Mayer  entered  into  a  critical  analysis  of  all  the  opinions 
which  had  been  given  by  this  court  on  the  subject  of  State  insolvent 
la\Vs,  from  all  which  he  argued,  that  the  philosophy  of  the  law  had 
never  been  setded  ;  that,  in  consequence  of  the  want  of  harmony  in 
those  opinions,  the  whole  subject  ought  to  be  again  reviewed 
There  was  a  difficulty  in  annexing  a  meaning  to  some  terms  in  the 
constitution  which  were  in  themselves  uncertain  ;  such,  for  example, 
as  the  phrase,  "impairing  the  obligation  of  contracts."  This  ex- 
pression was  supposed  to  include  a  prohibition  to  pass  insolvent  laws  ; 
and  yet  in  Sturges  v,  Crowninshield,  4  Wheat.  122,  it  appeared  to  be 
conceded  that  a  State  might  pass  such  laws,  operating  only  upon  its 
own  citizens.  It  was  also  admitted,  on  all  hands,  tliat  the  United 
States  could  pass  bankrupt  laws,  which  dissolved  a  contract  en- 
tirely. Now,  if  these  laws  were  prohibited  on  account  of  their  sup- 
posed dishonesty,  it  was  unaccountable  that  a  power  to  extend  them 
over  the  whole  nation  should  have  been  conferred  upon  Congress. 
Certainly  laws  do  not  become  less  miscliievous  by  becoming  more 
extensive.  It  would  seem  as  if  bankrupt  laws  were  not  considered 
as  impairing  the  obligation  of  contracts.  In  the  debates  of  1787, 
they  were  spoken  of  as  mere  commercial  regulations,  like  damages 
upon  bills  of  exchange.  Luther  Martin  says  that  the  prohibition 
meant  to  exclude  tender  laws,  and  retrospective  laws.  All  nations 
have  bankrupt  laws,  and  it  is  not  surprising  that  the  power  to  make 
them  was  given  to  Congress,  as  auxiliary  to  the  general  one  of 
regulating  commerce.  These  State  laws  only  stay  all  judicial  pro- 
ceedings, like  statutes  of  limitation.  It  will  not  do  to  say  that 
statutes  of  limitation  rest  on  a  presumption  that  the  debt  has  been 
paid,  because  where  they  apply  to  land  there  can  be  no  such  pre- 
sumption. 

In  support  of  these  and  similar  views  he  cited  Secret  Proceed- 
ings and  Debates  of  the  Convention,  Yates's  Notes,  70,  71,  2ft6, 
247;  3  Madison  Papers,  1442,  1443,  1448,  1480,  1549,  1652; 
Federalist,  80th  number  ;  Story's  Conflict  of  Laws,  §§  312,  395, 
404,  422,  438. 

Mr,  Hinkley,  for  defendants  in  error. 

It  is  understood  that  the  question  raised  upon  the  statement  of 
facts  in  this  case  was  decided  in  the  case  of  Ogden  v.  Saunders,  12 
Wheat.  213. 

It  will  be  contended  that  the  court  cannot  consistently  with  law 
and  the  constitution  of  the  United  States  give  an  effect  to  State 
insolvent  laws  greater  or  more  extensive  than  that  given  by  the 
decision  in  that  case. 
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The  constitution  is  to  be  construed  with  reference  to  its  general 
as  well  as  to  its  particular  intents. 

The  general  government  emanates  from  the  people,  and  its 
powers  are  to  be  exercised  directly  upon  them  and  for  their  benefit. 
AlcCuUoh  r.  Maryland,  4  Wheat.  316  ;  Cohens  v,  Virginia,  6  ibid. 
413. 

Moreover,  the  constitution  is  an  agreement  or  compact  between 
each  individual  of  the  people  and  all  the  rest,  as  well  as  between 
each  one  of  the  States  and  all  the  others. 

The  States,  as  to  their  sovereign  and  exclusive  powers,  are 
foreign  to  each  other,  as  well  as  to  the  federal  government.  Wood- 
hull  et  al.  ».  Wagner,  Bald.  C.  C.  Rep.    296. 

It  is  said  there  is  great  obscurity  in  the  clause  of  the  constitution, 
art.  1,  §  10,  which  declares,  among  other  things,  that  "no 
State  shall  pass  any  law  impairing  the  obligation  of  contracts." 
But  if  we  construe  the  language  as  it  stands,  it  is  clear,  that,  form- 
ing what  logicians  call  a  universal  negative  proposition,  and  being 
absolute  and  imperative,  — 

1 .  It  excludes  every  kind  and  degree  of  what  it  prohibits,  what- 
ever that  be.  This  has  been  seen  by  the  court.  Sturges  ». 
Crowninshield,  4  Wheat.  122 ;  Green  r.  Biddle,  8  ibid.  84. 

2.  Consecjuently  it  excludes  every  cause,  mode,  and  manner,  by 
which  the  thmg  prohibited  may  be  affected.  Hence  it  is  immate- 
rial what  may  be  the  title,  provisions,  or  professed  object  of  a  State 
law,  if,  in  its  effect,  it  impair  the  obligation  of  a  contract  in  the 
sense  of  the  constitution. 

3.  It  may  be  admitted,  that,  in  the  absence  of  any  bankrupt  law 
of  Congress,  the  States  may  pass  insolvent  or  bankrupt  laws,  pro- 
vided their  effect  be  not  extended  to  impair  the  obligation  of  con- 
tracts. The  power  granted  to  Congress  by  the  constitution,  art.  1, 
§  8,  "to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  is  permissive,  not  imperative.  The 
decisions  which  are  in  accordance  with  this  construction  need  not 
be  disturbed,  however  difficult  it  may  be  to  reconcile  the  exercise 
of  the  powder  by  the  States  with  the  prohibitory  clause  in  relation  to 
impairing  the  obligation  of  contracts.  Perhaps  it  can  only  be  done 
in  the  manner  in  which  it  has  been  done  by  the  decision  of  Justice 
Johnson  in  the  case  of  Ogden  v.  Saunders,  by  allowing  the  States 
to  legislate  for  their  own  citizens  in  matters  exclusively  within  the 
jurisdiction  of  their  own  courts,  but  not  for  citizens  of  other  States 
who  have  a  right  to  the  jurisdiction  of  the  courts  of  the  United  States. 
The  justice,  policy,  or  humanity  of  insolvent  or  bankrupt  laws  is 
not  so  much  a  question  for  the  courts  as  for  tlie  legislatures.  If  the 
State  legislatures  can  constitutionally  pass  such  laws,  their  own 
courts  may  be  bound  to  administer  them  to  all  suitoi*s  within  their 
jurisdiction.     See  Babcock  v.  Weston,  I  Gallis.  C.  C.  R.  168. 

4.  A  creditor  may   waive  his  constitutional  rights.     Consensus 
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vincit  legem.  What  acts  may  amount  to  a  waiver  it  is  for  the  court 
to  determine.  It  has  been  decided,  that  receiving  a  dividend  under 
the  insolvent  law  of  a  State  is  evidence  of  a  waiver.  Clay  v. 
Smith,  3  Pet.  411.  Making  liimself  a  party  to  tlie  proceedings 
under  a  State  insolvent  law  in  other  ways  may  have  the  same 
effect.  Bald.  C.  C.  R.  299  ;  Buckner  «.  Finley,  2  Pet.  686. 
But  a  citizen  of  one  State,  by  simply  becoming  a  party  to  a  com- 
mercial contract  with  a  citizen  of  another  State,  does  not  waive  any 
right  under  the  constitution  of  the  United  States.  This  point  is 
involved  in  the  question  put  for  decision  by  Justice  Johnson  in  the 
case  of  Ogden  v.  Saunders,  12  Wheat.  358.  If,  indeed,  this  were 
construed  to  be  a  waiver,  it  would  in  effect  take  away  the  jurisdic- 
tion of  the  courts  of  the  United  States.  What  now  is  the  meaning 
of  the  phrase  impairing  the  obligation  of  a  contract  ? 

The  word  contract  is  an  artificial  term  of  very  extensive  significa- 
tion. It  is  collective  and  generic,  embracing  a  great  number  of  in- 
dividuals, but  comprehending  only  the  essential  properties  of  each. 
It  may  be  defined  an  agreement,  not  prohibited  by  law,  between 
two  parties  at  the  least,  whereby  each,  lor  a  sufficient  consideration, 
promises  or  undertakes  to  do  or  not  to  do  something.  What  one 
promises  or  gives  is  ordinarily  the  consideration  for  what  the  other 
promises  or  gives.  There  is  a  duty  imposed  on  each  party  by  the 
laws  of  God  and  by  the  laws  of  man,  in  civil  society,  to  perform 
what  is  stipulated  in  the  contract  on  his  part  to  be  performed. 
This  is  the  obligation  of  the  contract. 

There  may  be,  and  usually  are,  two  obh'gations  in  a  contract,  one 
appertaining  to  each  party.  When  one  party  has  fulfilled  his  obli- 
gation, there  remains  only  the  obligation  of  the  other  party.  Al- 
though the  contract  include  a  moral  as  well  as  a  legal  obligation, 
yet  the  legal  obligation  only  is  intended  in  the  constitution.  The 
moral  obligation  acts  upon  the  conscience,  understanding,  and  free 
will  of  man,  and  cannot  be  enforced  by  human  laws  or  courts  of 
justice.  It  may  die  and  revive  again.  It  may  remain  and  be  the 
consideration  of  a  new  promise  after  the  legal  obligation  is  released 
by  law.  According  to  Webster,  the  word  impair  is  of  French 
derivation,  and  signifies  to  make  worse,  to  lessen  the  value  of. 

With  reference  to  the  constitution  of  the  United  States  the  term 
contracts  must  embrace  all  subjects  to  which  the  judicial  powers 
extend,  whether  of  common  law,  equity,  or  admiralty  and  maritime 
jurisdiction. 

The  contract  in  question  is  one  of  common  law  jurisdiction,  and 
must  be  adjudicated  with  reference  to  the  rules  of  this  jurisdiction. 
There  are  three  sources  of  law,  to  one  or  more  of  which  the  court 
may  look  for  rules  to  guide.  They  are  distinguished  as  lex  rei 
sitoB^  lex  loci  contractus^  and  lex  fori.  Much  depends  upon  a  cor- 
rect understanding  and  applicability  of  these  laws,  in  any  given  case, 
as  to  the  results  to  which  the  court  may  be  led. 
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K  the  subject  of  the  contract  be  land,  the  kx  rei  sita  takes  prece- 
dence, and  the  place  of  the  contract,  or  the  citizenship  or  domicile 
of  the  parties,  is  immaterial.  All  rights  and  titles  m  the  subject 
must  be  governed  by  the  law  of  the  Slate  in  which  it  is  situate. 
And  the  decisions  of  the  courts  of  the  State  will  be  respected  as  to 
what  the  law  is.  Bronson  v.  Kinzie,  1  How.  316.  The  lex  loci 
contractus  is  said  in  general  to  govern  in  determining  the  nature, 
validity,  and  interpretation  of  contracts.  Story's  Conflict  of  Laws, 
§  241  ;  The  Bank  of  the  United  States  v.  Donally,  8  Pet.  361. 
And  sometimes  the  law  of  the  place  where  the  contract  is  to  be 
perfonned  is  said  to  govern. 

There  is  a  nice  discrimination  to  be  made  by  courts  in  regard  to 
the  source  of  the  law,  as  well  as  to  the  nature  of  the  law,  which 
ought  to  govern  them. 

As  to  the  contract  now  under  consideration,  we  are  furnished 
with  no  law,  either  of  New  York  or  of  Maryland,  in  regard  to  its 
nature,  validity,  or  interpretation.  If  not  prohibited,  it  is  not  to  be 
adjudged  by  their  laws.  The  right  of  the  parties  to  enter  into  the 
contract  was  not  granted  by  either  of  those  States.  It  is  a  right  of 
personal  liberty  which  was  conquered  by  our  fathers,  and  was  in- 
herent in  the  people  when  the  State  governments  were  formed,  as 
well  as  when  the  gen'eral  government  was  established.  The  States 
of  the  contract  were  silent  as  to  the  laws  of  the  contract,  and 
therefore  the  law  of  the  former  must  govern  it.  Indeed,  what  is 
intended  by  the  lex  loci  contractus  would  seem  to  be,  not  the  terri- 
torial law,  but  the  law  of  the  government  under  whose  jurisdiction 
the  parties  are,  in  reference  to  the  contract.  If  the  territorial  law 
is  silent,  and  the  citizenship  of  the  parties  gives  them  a  right  to  re- 
sort to  an  independent  forum,  the  law  of  this  forum  will  be  the  law 
of  the  contract. 

Jurisdiction  given  in  consideration  of  personal  attributes  or  quali- 
fications is  not  always  controlled  or  lost  by  temporary  domicile 
within  the  territorial  surface  or  sphere  of  a  subordinate  jurisdiction. 
And  this  appears  to  have  been  the  law  of  the  Roman  empire  in  the 
first  century.  For,  when  St.  Paul  was  accused  before  Festus  at 
Cesarea,  being  a  Roman  citizen,  he  appealed  to  Csesar,  and  his 
appeal  was  allowed.  And  afterwards,  when  Agrippa  had  heard  his 
noble  defence,  he  told  Festus  that  he  found  nolriing  in  the  man 
worthy  of  death  or  of  bonds,  and  that  he  might  have  been  set  at 
liberty,  if  he  had  not  appealed  to  Caesar.  After  the  appeal,  neither 
the  governor  nor  the  king  could  decide  the  cause.  The  jurisdiction 
was  gone.     And  Paul  was  sent  a  prisoner  to  Rome. 

Residence  of  aliens  within  a  State  of  the  Union  constitutes  no 
objection  to  the  jurisdiction  of  the  federal  court.  Breedlove  et  al. 
V.  Nicolet  et  al.,  7  Pet.  413. 

The  constitutional  right  of  a  citizen  to  sue  in  the  Circuit  Courts 
of  the  United  States  does  not  permit  an  act  of  insolvency,  executed 
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under  the  authority  of  a  State,  to  be  a  bar  against  a  recovery  upon 
a  contract  nnade  in  another  State.  Suydam  et  al.  v,  Broadnax,  14 
Pet.  67.  This  case  decides  to  what  extent  the  jurisdiction  of  the 
United  States  wiU  prevail  over  that  of  the  States,  and  how  far  the 
laws  of  the  States  can  interfere  with  the  remedies  afforded  by  the 
courts  of  the  United  States. 

Neither  the  statutes  of  the  States  nor  decisions  of  the  State  courts 
apply  to  questions  arising  in  a  court  of  the  United  States  upon  con- . 
tracts  of  a  commercial  nature.  Swift  r.  Tyson,  16  Peters,  1  ; 
Amis  V.  Smith,  16  ibid.  303.  This  court,  then,  is  not  to  be 
restrained  by  any  State  law  in  passing  judgment  upon  the  contract 
in  Question. 

To  revert  to  the  consideration  of  the  obligation  of  the  contract, 
what  does  jt  require  the  court  to  do  ?  what  judgment  to  pronounce  ? 
T  have  said  it  is  the  duty  imposed  upon  the  party  to  perform  what 
he  has  stipulated.  It  is  argued  on  the  other  side,  that  the  creditor 
ought  to  submit  to  the  insolvent  law  of  the  State  of  which  the  debtor 
was  a  citizen  when  the  contract  was  made,  as  he  must  have  contem- 
plated the  possibility  that  the  debtor  would  avail  himself  of  this  law. 
But  before  insolvency  happens,  the  expectation  of  the  creditor,  and 
of  the  debtor  too,  if  he  is  honest,  is,  that  the  debt  wiU  be  paid  with- 
out default.  It  is  not  probable  that  the  remedy  is  in  the  contem- 
plation of  the  parties.  It  is  not  strictly  a  part  of  the  contract.  It 
is  a  legal  right  arising  after  breach  or  default,  secured  by  the  consti- 
tutions and  the  laws.  It  is  not  necessary  to  be  contemplated  at  the 
time  when  the  contract  is  made,  in  order  to  be  appropriated  after  the 
contract  is  broken.  It  may  be  resorted  to  when  there  is  occasion 
for  its  use.  And  as  between  the  remedy  afforded  by  the  State  and 
that  by  the  United  States,  the  latter  may  be  esteemed  superior  and 
preferable,  and  as  the  creditor  has  the  right  of  election,  it  may  be 
presumed,  that  if  he  contemplated  any  remedy  at  the  time  of  enter- 
ing into  the  contract,  it  was  that  which  he  has  elected.  It  is  in 
acQordance  with  the  rule  of  the  common  law,  that  of  two  concurrent 
jurisdictions  a  party  mav  elect  the  superior  one.  The  court  are  now 
to  render  judgment.  The  obligation  of  the  debtor  as  a  party  to  the 
contract  is  clearly  seen  and  admitted.  It  is  to  pay  a  certain  sum  in 
gold  or  silver  coin.  But  the  State,  by  her  act,  interposes  a  release 
of  the  debtor,  against  the  will  of  the  creditor,  and  would  thereby  bar 
a  judgment  corresponding  with  the  debtor's  obligation.  Does  not 
the  constitution  mean,  by  the  obligation  of  a  contract,  the  obligation 
entire  and  full,  and  in  all  the  integrity  and  with  all  the  value  that 
was  given  to  it  by  the  terms  of  the  contract  ?  We  answer  in  the 
affirmative.  For  if  the  court  give  judgment  for  the  value  of  the 
obligation  after  the  State  law  has  acted  on  it,  and  after  the  release 
shall  have  been  applied,  then  it  suffers  exactly  what  is  prohibited  by 
the  constitution.  It  suffers  the  law  to  impair  the  obligation.  And 
so  every  obligation  might  be  impaired  to  any  extent,  or  wholly 
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destroyed.  The  judgment  is  a  record  of  the  obligation,  or  more 
exactly  of  the  duty  which  the  constitution  and  the  law  imposes 
upon  the  debtor  in  order  that  he  discharge  his  obligation. 

It  would  appear,  therefore,  that  in  ca§es  in  which  a  court  of 
common  law  of  the  United  States  has  jurisdiction  over  a  commer- 
cial contract,  valid  by  the  law  of  the  State  or  States  where  made, 
a  State  insolvent  law  cannot  be  applied  to  impair  tlie  obligation  of 
the  contract  in  suit.  That  the  forum  has  law  of  its  own,  and  that 
this  is  the  law  to  be  administered,  in  order  to  determine  and  ad- 
judge what  is  the  obligation  of  the  contract. 

It  has  been  said,  that,  by  reason  of  the  doubts  m  regard  to  the 
meaning  of  the  constitution  upon  this  question,  resort  must  be  had 
to  external  evidence,  to  the  history  of  the  times  prior  to  the  forma- 
tion of  the  constitution,  and  to  the  debates  of  the  convention  had 
upon  that  instrument.  In  the  view  we  have  taken,  there  does  not 
appear  to  be  any  obscurity  in  the  phrase,  impairing  the  obliga- 
tion of  contracts.  And,  unless  there  is  obscurity  or  latent  ambi- 
guity, it  is  a  rule  that  you  cannot  go  out  of  the  instrument  for  ex- 
planation. And  it  is  a  well-settled  rule  of  evidence,  that  what  may 
have  passed  pending  negotiations  for  a  contract  does  not  form  a 
part  of  the  contract  finally  agreed  upon  and  deliberately  executed. 
And  this  rule  applies  with  great  force  to  an  instrument  of  so  grave 
and  solemn  a  character  as  the  constitution  of  the  United  States. 

But  the  debates  do  not  seem  to  furnish  any  thing  that  militates 
with  the  construction  which  we  have  given  to  the  phrase  in  question. 
It  b  said  that  they  furnish  evidence  that  none  but  retrospective 
laws  were  intended  to  be  prohibited.  At  page  1443  of  volume  3 
of  the  Madison  papers,  it  is  found  that  ''  Mr.  King  moved  to  add, 
in  the  words  used  in  the  ordinance  of  Congress  establishing  new 
States,  a  prohibition  on  the  States  to  interfere  in  private  contracts." 
Upon  which  there  was  debate,  which  see ;  Mr.  Morris  and  Colo- 
nel Mason  being  against,  and  Mr.  Sherman,  Mr.  Wilson,  and  Mr. 
Madison  in  favor  of  the  motion.  And  at  page  1444,  Mr.  WUson 
stated,  "  The  answer  to  these  objections  is,  tlat  retrospect*'  inter- 
ferences  only  are  to  be  prohibited."  Whereupon,  "  Mr.  .tulledge 
moved,  instead  of  Mr.  King's  motion,  to  insert,  'nor  pass  bills  of 
attainder,  nor  retrospective  laws '  " ;  *  upon  which  seven  States 
voted  in  the  affirmative  and  three  in  the  negative.  At  page  1450, 
Mr.  Dickinson  mentioned  that  ex  post  facto  related  to  criminal  cases 
only  ;  that  some  further  provision  was  necessary  to  restrain  the 
States  from  retrospective  laws  in  civil  cases.  At  page  1562,  we 
find  the  words  altering  or  impairing  the  obligations  of  contracts  in- 
troduced into  the  tenth  section  of  art.  1 .  At  page  1 581 ,  we  find  the 
first  clause  of  art.  1 ,  §  10,  altered  so  as  to  read  as  it  now  stands  in 

•  In  a  note  it  ia  said  that  in  the  printed  journal  this  was  ex  post  facto.  If  the 
debates  were  upon  this  phrase,  there  is  no  inference  to  be  made  as  to  the  meaning 
of  terms  in  question. 
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the  constitution.     And  there  does  not  appear  to  have  been  any 
debate  upon  this  section  in  this  form. 

It  is  stated  that  Mr.  Gerry  entered  into  observations  inculcating 
the  importance  of  public  faith,  and  the  propriety  of  the  restraint  put 
on  the  States  from  impairing  the  obligation  of  contracts,  and  alleg- 
ing that  Congress  ought  to  be  laid  under  the  like  prohibitions. 
He  made  a  motion  to  that  effect.     He  was  not  seconded. 

Now  it  is  a  sufficient  answer  to  all  that  may  be  inferred  from  the 
remark  of  Mr.  Wilson,  or  any  other  member  of  the  convention, 
that  the  phrase  retrospective  lates  was  not  finally  adopted,  although 
it  appears  to  have  been  suggested.  And  in  the  absence  of  all  de- 
bate or  explanation  of  the  phrase,  or  law  impairing  the  obligation 
of  contracts^  we  are  left  to  construe  it  according  to  its  plain 
meaning.  It  is  said  that  it  could  not  be  meant  to  restrain  the  States 
from  passing  bankrupt  or  insolvent  laws,  which  the  framers  of  the 
constitution  must  have  approved,  inasmuch  as  they  gave  Congress 
power  to  pass  a  uniform  law  upon  the  subject  of  bankruptcies 
throughout  the  States.  But  if  the  States  were  qualified  to  pass 
acceptable  laws  on  this  subject,  what  need  was  there  of  a  law  of 
Congress  f  The  inference  is  the  rather,  that,  while  it  admitted  the 
power  of  States  to  pass  such  laws,  that  either  the  character  or 
eflfect  of  them  was  objectionable. 

It  is  admitted  that  retrospective  laws  were  intended  to  be  pro 
hibited,  as  impairing  the  obligation  of  contracts.     But  insolvent  and 
bankrupt  laws  are  usually  retrospective  ;  therefore  they  could  not 
have  been  intended  to  be  wholly  excluded  from  the  prohibition. 

The  fair  meaning  of  the  clause,  as  to  impairing  the  obligation  of 
contracts,  is,  that  the  prohibition  or  restraint  was  laid  upon  the 
States,  and  took  effect  from  the  moment  the  constitution  was  adopt- 
ed, so  that  it  was  not  afterwards  competent  for  any  State  to  pass 
any  law  which  might  have  the  effect  to  impair  the  obligation  of  any 
contract  to  be  thereafter  made. 

As  to  the  distinction  between  the  right  and  the  remedy ^  it  is 
proper  when  used  to  distinguish  what  is  stipulated  in  the  contract, 
supposing  it  to  be  performed  without  breach,  and  what  the  law  will 
compel  the  delinquent  party  to  do  in  consequence  of  his  failure  to 
do  what  he  has*stipulated.  But  the  remedy  is  the  fruit  of  the  con- 
tract, and  it  is  the  whole  value  of  the  obligation  of  the  delinquent 
party.  This  obligation  continues  as  an  obligation  of  the  contract 
at  the  time  of  the  judgment,  and  afterwards  until  satisfaction,  or 
until  the  judgment  dies  by  lapse  of  time. 

It  is  difficult  to  decide  in  every  case  how  far  the  remedy  may  be 
modified  without  impairing  the  obligaUon.  The  remedy  is  given  by 
the  United  States,  although  it  be  adopted  from  the  laws  and  prac- 
tice of  the  States  respectively.  The  only  general  iiale  seems  to  be 
to  distinguish  between /orm  and  substance.  The  remedy  cannot  be 
wholly  taken  away,  nor  essentially  impaired.     See  Green  v.  Biddle, 


JANUARY    TERM,    1847.  305 


Cook    V.    Moffat   et   al. 


8  Wheat.  1-75  ;  Bronson  v.  Kinzie,  1  How.  316  ;  McCracken 
V.  Hay  ward,  2  ibid.  60S. 

It  may  be  difficult,  in  strict  reasoning,  to  prove  that  imprisonment 
is  only  a  form  of  remedy.  But  as  gold  or  silver  is  tlie  only  thing 
that  can  constitutionally  satisfy  the  debt,  and  as  an  incarcerated 
body  cannot  be  sold  or  put  into  slavery,  it  seems  to  be  no  direct 
remedy  at  all,  and  as  a  punishment  it  is  unjust  against  an  honest 
man. 

Upon  the  whole,  the  judgment  ought  to  be  affirmed,  and  the  de- 
cisions rest  undisturbed. 

Mr,  R.  Johnson^  for  the  plaintiff  in  error,  in  reply  to  Mr.  Hink' 
fey,  divided  the  subject  into  the  four  following  heads  :  — 

1.  What  points  have  been  decided  by  this  court. 

2.  How  far  the  points  decided  bear  upon  the  present  case. 

3.  Under  all  the  circumstances  of  tlie  opinions  given,  whether,  it 
b  not  justiBable  and  proper  to  look  into  those  opinions. 

4.  That  the  law  of  the  case  was  with  the  plaintiff  in  error. 

The  debtor  was  a  citizen  of  Maryland  at  the  time  of  contracting 
the  debt,  and  at  the  time  of  his  discharge.  Anterior  to  the  Revolu- 
tion, the  State  had  bankrupt  laws  which  discharged  the  debt,  as  well 
as  the  person  of  the  debtor.  Act  of  1774.  After  the  Revolution, 
special  acts  were  passed  from  time  to  time,  all  of  which  discharged 
the  debts  themselves.  In  1805,  a  general  system  was  established, 
more  extensive  than  that  of  1774.  From  1805  to  the  time  when 
this  court  decided  the  case  of  Sturges  v.  Crowninshield,  no  doubt 
existed  of  the  constitutionality  of  these  laws,  either  as  respecting 
debts  or  debtors.  The  bankrupt  law  of  the  United  States  passed 
in  1800  recognized  State  laws.  The  decision  in  Sturges  v. 
Crowninshield  took  the  States  and  the  profession  by  surprise.  It 
was  a  matter  of  astonishment  that  up  to  that  time  the  States  had  all 
been  wrong.  But  this  surprise  was  lessened  when  the  case  came  to 
be  discussed  afterwards  by  the  bench  as  well  as  the  bar,  in  Ogden 
0.  Saunders.  {Mr.  Johnson  here  went  into  a  minute  examination 
of  the  opin.ons  of  the  judges  in  that  and  subsequent  cases.) 

The  doctrine  cannot  be  correct,  that  Maryland  law  means  one 
thing  when  applied  to  her  own  citizens,  and  another  thing  when  ap- 
plied to  other  persons.  The  constitution  of  the  United  States  is 
obligatory  within  a  State  itself,  as  well  as  between  citizens  of  differ- 
ent States.  The  protection  which  it  extends  over  all  extends  to 
persons  in  the  same  State,  and  if  such  protection  prevents  the 
claims  of  a  foreign  creditor  from  being  destroyed  by  an  insolvent 
law,  it  must  equally  secure  the  claims  of  a  domestic  creditor.  The 
result  will  be,  that  such  laws  must  be  entirely  swept  away,  even  as 
regards  the  internal  concerns  of  a  State  ;  in  which  her  own  citizens 
alone  have  an  interest.  But  this  conclusion  is  not  likely  to  be 
26* 
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adopted.     The  power,  of  a  State  to  pass  such  laws  is  not  denied. 
4  Wheat.  136  ;  12  ibid.  277. 

Contemporaneous  construction  has  acquiesced  in  this  power. 
The  Federalist  does  not  deny  it.  State  judiciaries  acted  on  it.  No 
convention  where  the  constitution  was  discussed  ever  thought  it  an 
objection  that  this  power  was  taken  away  from  the  States.  Millions 
have  been  distributed  by  its  exercise.  As  an  attribute  of  sov- 
ereignty, a  government  cannot  get  along  without  it.  Such  laws  are 
known  to  all  the  globe  where  commerce  is  known.  The  hazards 
of  life  and  business  make  it  certain  that  soipe  men  must  be  ruined. 
At  first,  these  laws  were  passed  solely  for  the  benefit  of  creditors, 
and  bankrupts  were  punished  as  guilty.  But  a  more  benign  spirit 
at  length  taught,  that  men  might  become  poor  and  bankrupt  from 
misfortune  as  well  as  crime.  The  framers  of  the  constitution  did 
not  hold  it  to  be  immoral  to  discharge  debtors,  because  they  gave 
the  power  of  doing  so  to  the  United  States.  The  forty-second 
number  of  the  Federalist  says,  that  the  expediency  of  such  a  power 
is  not  likely  to  be  drawn  into  question.  Can  the  constitution  be 
made  to  say  that  State  laws  are  unjust,  and  that  the  same  laws  by 
the  United  States  are  not  unjust  ?  Or  does  it  rather  mean,  that 
under  the  operation  of  State  laws  a  sufficient  amount  of  good  could 
not  be  obtained  f  State  laws  cease  with  their  limits.  A  debtor 
might  be  free  within  his  own  State,  but  not  beyond  it.  Giving  all 
possible  effect  to  the  Maryland  insolvent  laws  within  her  limits,  yet 
if  a  bankrupt  debtor  went  beyond,  he  was  unprotected  ;  and  the 
constitution  must  have  intended  to  supply  this  deficiency,  by  giving 
to  Congress  power  to  pass  a  law  which  should  protect  him  every- 
where. But  there  is  nothing  in  tliis  hostile  to  State  insolvent  laws. 
On  the  contrary,  it  is  recognizing  them  and  extending  their  bene- 
ficial mfiuence.  The  objection  is,  that  there  is  no  uniform  system  ; 
not  that  the  whole  system  should  be  broken  up  and  destroyed. 
There  are  higher  moral  obligations  than  those  of  debtor  and  creditor. 
It  is  the  duty  of  a  man  to  live  for  the  happiness  of  his  parent  or 
child,  and  a  wise  government  \*'ill  place  no  insuperable  barrier  in 
his  way  to  debar  him  from  fulfilling  these  duties.  Upon  this  ground, 
and  under  the  power  of  a  State  to  control  remedies  at  law,  tools, 
&c.,  are  exempted  from  surrender.  But  upon  the  tlieory  of  the 
opposite  counsel,  this  humane  provision  must  be  swept  off,  because 
he  says  the  law  of  a  contract  is  to  pay  to  the  uttermost  farthing. 
But  the  laws  of  humanity  will  not  permit  such  utter  ruin,  nor  did 
the  constitution  intend  it.  The  forty-fourth  number  of  the  Feder- 
alist, page  192,  by  Mr.  Madison,  says,  that  bills  of  attainder  and 
ex  post  facto  laws  are  contrary  to  the  principles  of  the  social  com- 
pact everywhere,  and  therefore  the  power  to  pass  them  is  denied. 
But  if  bankrupt  laws  had  been  considered  as  falling  within  this 
category,  would  the  power  to  pass  them  have  been  expressly  given 
to  the  United  States  i 
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Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  by  a  writ  of  error  to  the  Circuit  Court 
of  the  United  tStates  for  the  ftlaryland  District. 

Moffat  &  Curtis,  merchants  in  New  York,  sold  goods  to  Cook, 
who  resided  in  Baltimore.  On  a  settlement  of  their  accounts,  Cook 
transmitted  his  notes  to  his  attorney  in  New  York,  who  delivered 
them  to  the  defendants  in  error.  After  the  notes  fell  due.  Cook 
applied  for  and  obtained  the  benefit  of  the  insolvent  laws  of  Mary- 
land. By  these  laws  the  debtor,  on  surrender  of  his  property,  is 
discharged  not  only  from  imprisonment,  but  from  his  previous  debts. 

On  the  trial  of  this  case  in  the  Circuit  Court,  the  plaintiff  in  error 
pleaded  this  discharge,  insisting,  "  that  the  contract  was  to  be  per- 
formed in  Maryland,  and  governed  by  the  laws  of  Maryland  in  ex- 
istence at  the  time  it  was  made  ;  and  that,  therefore,  his  discharge 
under  her  laws  was  a  good  defence  to  the  action."  The  Circuit 
Court  gave  judgment  for  the  plaintiffs,  and  the  defendant  prosecuted 
this  writ  of  eiTor. 

That  the  contract  declared  on  in  this  case  was  to  be  performed 
in  Maryland,  and  governed  by  her  laws,  is  a  position  which  cannot 
be  successfully  maintained,  and  was,  therefore,  very  properly  aban- 
doned on  the  argument  here.  For,  although  the  notes  purport  to 
have  been  made  at  Baltimore,  they  were  delivered  in  New  \  ork,  in 
payment  of  goods  purchased  there,  and  of  course  were  payable 
there  and  governed  by  the  laws  of  that  place.  See  Boyle  v, 
Zacharie  and  Turner,  6  Peters,  635  ;  Story's  Confl.  of  Laws, 
§  287. 

The  only  question,  then,  to  be  decided  at  present,  is,  whether  the 
bankrupt  law  of  Maryland  can  operate  to  discharge  the  plaintiff  in 
error  irom  a  contract  made  by  him  in  New  York,  with  citizens  of 
that  State. 

In  support  of  the  affirmation  of  this  proposition,  it  has  been 
contended,  — 

1st.  "  That  the  State  of  Maryland  having  power  to  enact  a  bank- 
rupt law,  it  follows  as  a  necessary  consequence,  that  such  law  must 
control  the  decisions  of  her  own  forums." 

2d.  "  That  the  courts  of  the  United  States  are  as  much  bound 
to  administer  the  laws  of  each  State  as  its  own  courts." 

It  has  also  been  contended,  that  the  case  of  Ogden  v.  Saunders, 
while  it  admits  the  first  proposition,  denies  the  second,  and  that  this 
court  ought  to  reconsider  the  whole  subject,  and  establish  it  on 
principles  more  consistent. 

But  we  are  of  opinion,  that  the  case  of  Ogden  f>.  Saunders  is  not 
subject  to  the  imputation  of  establishing  such  an  anomalous  doc- 
trine, although  such  an  inference  might  be  drawn  from  some  remarks 
of  the  learned  judge  who  delivered  the  opinion  of  the  court  in  that 
case  ;  the  question,  whether  a  State  court  would  be  justifiable  in 
giving  effect  to  a  bankrupt  discharge  which  the  courts  of  the  United 
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Stales  would  declare  invalid,  was  not  before  the  court,  and  was 
therefore  not  decided.  Nor  has  such  a  decision  ever  been  made 
by  this  court. 

The  constitution  of  the  United  States  is  the  supreme  law  of  the 
land,  and  binds  every  forum,  whether  it  derives  its  authority  from 
a  State  or  from  the  United  Slates.  When  this  court  has  declared 
State  legislation  to  be  in  conflict  with  the  constitution  of  the  United 
States,  and  therefore  void,  the  State  tribunals  are  bound  to  conform 
to  such  decision.  A  bankrupt  law  which  comes  within  this  cate- 
gory cannot  be  pleaded  as  a  discharge,  even  in  the  forums  of  the 
Slate  which  enacted  it. 

It  is  true,  tliat  as  between  the  several  States  of  this  Union,  their 
respective  bankrupt  laws,  like  those  of  foreign  States,  can  have  no 
efi'ect  in  any  forum  beyond  their  respective  limits,  unless  by  comity. 
But  it  is  not  a  necessary  consequence,  that  State  courts  can  treat 
this  subject  as  if  the  States  were  wholly  foreign  to  each  other,  and 
inflict  her  bankrupt  laws  on  contracts  and  persons  not  within  her 
limits. 

It  is  because  the  States  are  not  foreign  to  each  other  in  every 
respect,  and  because  of  the  restraint  on  their  powers  of  legislation 
on  the  subject  of  contracts,  and  the  conflict  of  rights  arising  from 
the  peculiar  relations  which  our  citizens  bear  to  each  other,  as  mem- 
bers of  a  conmion  government,  and  yet  citizens  of  independent 
States,  that  doctrines  have  been  established  on  this  subject  appar- 
ently inconsistent  and  anomalous. 

Accordingly  we  find  that  when,  in  the  case  of  Sturges  v.  Crown- 
inshield,  this  court  decided,  "  that  a  Slate  has  authority  to  pass  a 
bankrupt  law,  provided  there  be  no  act  of  Congress  in  force  to  es- 
tablish a  uniform  system  of  bankruptcy,"  it  was  nevertheless  con- 
sidered to  be  subject  to  the  further  condition,  *'  that  such  law 
should  not  impair  the  obligation  of  contracts  withb  the  meaning  of 
the  constitution  of  the  United  States,  art.  I,  sec.  10." 

It  followed,  as  a  corollary  from  this  modification  and  restraint  of 
the  power  of  the  State  to  pass  such  laws,  that  they  could  have  no 
effect  on  contracts  made  before  iheir  enactment,  or  beyond  their 
lerritoi*y.  Hence,  at  the  same  term,  the  court  unanimously  decided, 
in  the  case  of  McMillan  v.  McNeil,  that  a  contract  made  in  South 
Carolina  was  not  affected  by  a  bankrupt  discharge  in  Louisiana, 
under  a  law  made  antecedently  to  the  contract,  although  the  suit 
was  brought  in  the  Circuit  Court  of  the  United  States  for  Louisiana. 
That  case  was  precisely  similar  in  all  respects  to  the  one  before  us. 

In  the  Mechanics'  Bank  t?.  Smith,  a  discliarge  under  a  Pennsyl- 
vania bankrupt  law  was  held  not  to  affect  a  contract  between  citi- 
zens of  that  State,  made  previous  to  the  passage  of  the  law. 

Next  followed  the  case  of  Ogden  v.  Saunders,  which  has  been 
made  the  subject  of  so  much  criticism.  In  that  case,  Saunders,  a 
citizen  of  New  York,  drew  bills  on  Ogden  m  New  York,  which 


JANUARY    TERM,    1847.  309 

Cook   V.   Moffat   et   al. 

wpre  accepted  and  protested  there.  Ogden  was  afterwards  dis- 
charged under  the  insolvent  laws  of  New  York,  passed  previous  to 
the  contract  of  acceptance,  and  pleaded  this  discharge  to  an  action 
brought  against  him  in  the  District  Court  for  Louisiana.  A  ma- 
jority of  the  court  there  decided,  — 

1st.  "  That  a  bankrupt  or  insolvent  law  of  any  State,  which  dis- 
charges the  person  of  the  debtor  and  his  future  acquisitions,  is  not 
a  law  impairing  the  obligation  of  contracts,  so  far  as  it  respects 
debts  subsequent  to  the  passage  of  such  law." 

2dly.  "  That  a  certificate  of  discharge  under  such  a  law  cannot 
be  pleaded  in  bar  of  an  action  brought  by  a  citizen  6f  another  State." 

We  do  not  deem  it  necessary,  on  the  present  occasion,  either  to 
vindicate  the  consistency  of  the  propositions  ruled  in  that  case  with 
the  reasons  on  which  it  appears  to  have  been  founded,  or  to  discuss 
anew  the  many  vexed  questions  mooted  therein,  and  on  which  the 
court  were  so  much  divided.  It  may  be  remarked,  however,  that 
the  members  of  the  court  who  were  in  the  minority  in  the  final  de- 
cision of  it  fully  assented  to  the  correctness  of  the  decision  of  Mc- 
Millan V.  McNeil,  which  rules  the  present  case. 

The  case  of  Boyle  v.  Zacharie,  6  Peters,  635,  is  also  precisely 

Parallel  with  the  present.  The  contract  declared  on  was  made  in 
Few  Orleans  ;  the  defendant  resided  in  Bahimore,  and,  on  suit 
brought  in  the  Circuit  Court  for  Maryland,  pleaded  his  discharge 
under  the  Maryland  insolvent  laws,  and  his  plea  was  overruled. 

So  far,  then,  as  respects  the  point  now  before  us,  this  court 
appear  to  have  always  been  unanimous  ;  and  in  order  to  meet 
the  views  of  the  learned  counsel  for  the  plaintiff  in  eri-or,  we 
should  be  compelled  to  overrule  every  case  heretofore  decided  on 
this  most  difficult  and  intricate  subject.  But  as  the  questions  in- 
volved in  it  have  already  received  the  most  ample  investigation  by 
the  most  eminent  and  profound  jurists,  both  of  the  bar  and  the  bench, 
it  may  be  well  doubted  whether  further  discussion  will  shed  more 
light,  or  produce  a  more  satisfactory  or  unanimous  decision. 

So  far,  at  least,  as  the  present  case  is  concerned,  the  court  do 
not  think  it  necessary  or  prudent  to  depart  from  the  safe  maxim  of 
stare  decisis. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed 

Mr.  Chief  Justice  TANEY. 

I  gave  the  judgment  in  this  case  in  the  Fourtli  Circuit,  because, 
sitting  in  an  inferior  tribunal,  I  felt  myself  bound  to  follow  the  decis- 
ions of  this  court,  although  I  could  not  assent  to  the  correctness  of 
the  reasoning  upon  which  they  are  founded.  And  I  acquiesce  in 
the  judgment  now  given,  since  a  majority  of  the  justices  have  de- 
termined not  to  consider  the  question  upon  the  operation  of  the  in- 
solvent laws  of  the  States  as  altogether  an  open  one  ;  and  undoubt- 
edly, according  to  the  decisions  heretofore  given,  the  judgment  of 
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the  Circuit  Court  ought  to  be  affirmed.  But,  Id  my  opinion,  the$e 
decisions  are  not  in  harmony  with  some  of  the  principles  adopted 
and  sanctioned  by  this  court,  and  therefore  ought  not  to  be  fol- 
lowed. 

The  opinion  delivered  by  Judge  Johnson  in  the  case  of  Ogden 
V.  Saunders  was  afterwards  concurred  in  and  adopted  by  a  majority 
of  the  court  in  the  case  of  Boyle  v,  Zacharie  and  Turner,  6  Peters, 
643.  And  the  subject  has  not  smce  been  brought  to  the  attention 
of  this  court  until  the  case  now  under  consideration  came  before  it. 

The  opinion  of  Judge  Johnson  b  stated  by  him  in  the  following 
words. 

"  The  propositions  which  I  have  endeavoured  to  maintain,  in  the 
opinion  which  1  have  delivered,  are  these  :  — 

"1.  That  the  power  given  to  the  United  States  to  pass  bank- 
rupt laws  b  not  exclusive. 

"  2.  That  the  fair  and  ordinary  exercise  of  that  power  by  the 
States  does  not  necessarily  involve  a  violation  of  the  obligation  of 
contracts,  muUo  fortiori  of  posterior  contracts. 

"  3.  But  when  in  the  exercise  of  that  power  the  States  pass  be- 
yond their  own  limits,  and  the  rights  of  their  own  citizens,  and  act 
upon  the  rights  of  citizens  of  other  States,  there  arises  a  conflict 
of  sovereign  power,  and  a  collision  with  the  judicial  powers  granted 
to  the  United  States,  which  renders  the  exercise  of  such  a  power 
incompatible  with  the  rights  of  other  States,  and  with  tlie  constitu- 
tion of  the  United  States." 

And  afterwards,  m  delivering  the  opinion  of  the  court  in  the  case 
of  Boyle  v,  Zacharie  and  Turner,  Mr.  Justice  Story  says  :  —  "  The 
ultimate  opinion  delivered  by  Mr.  Justice  Johnson  in  the  case  of 
Ogden  V.  Saunders,  12  Wheat.  213,  358,  "Was  concurred  in  and 
adopted  by  the  three  judges  who  were  in  the  minority  upon  the  gen- 
eral question  of  the  constitutionality  of  State  insolvent  laws,  so 
lai^ely  discussed  in  that  case.  It  is  proper  to  make  this  remark,  in 
order  to  remove  an  erroneous  impression  of  the  bar,  that  it  was  his 
single  opinion,  and  not  of  the  three  other  judges  who  concurred  in 
the  judgment.  So  far,  then,  as  decisions  upon  the  subject  of  State 
insolvent  laws  have  been  made  by  this  court,  they  are  to  be  deemed 
final  and  conclusive." 

To  the  first  two  propositions  maintained  in  the  opinion  of 
Judge  Johnson,  thus  sanctioned  and  adopted,  I  entirely  assent. 
But  when  the  two  clauses  in  the  constitution  therein  referred  to 
are  held  to  be  no  restriction,  express  or  implied,  upon  the  power 
of  the  States  to  pass  bankrupt  laws,  I  cannot  see  how  such  laws 
can  be  regarded  as  a  violation  of  the  constitution  of  the  United 
States  upon  the  grounds  stated  in  the  third  proposition.  For  bank- 
rupt laws,  in  the  nature  of  things,  can  have  no  force  or  operation 
beyond  the  limits  of  the  State  or  nation  by  which  they  are  passed, 
except  by  the  comity  of  other  States  or  nations.     And  it  is  diffi- 
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cult,  therefore,  to  perceive  how  the  bankrupt  law  of  a  State  can  be 
incompatible  with  the  rights  of  other  States,  or  come  into  collision 
with  the  judicial  powers  granted  to  the  general  government.  Ac- 
cording to  established  principles  of  jurisprudence,  such  laws  have 
always  been  held  valid  and  binding  within  the  territorial  limits  of  the 
State  by  which  they  are  passed,  although  they  may  act  upon  con- 
tracts made  in  another  country,  or  upon  the  citizens  of  another  na- 
tion ;  and  they  have  never  been  considered,  on  that  account,  as  an 
infringement  upon  the  rights  of  other  nations  or  their  citizens.  But 
beyond  the  limits  of  the  State  they  have  no  force,  except  such  as 
may  be  given  to  them  by  comity.  If,  therefore,  a  State  may  pass 
a  bankrupt  law  in  the  fair  and  ordinary  exercise  of  such  a  power,  it 
would  seem  to  follow,  that  it  would  be  valid  and  binding,  not  only 
uuon  the  courts  of  the  State,  but  also  upon  the  courts  of  the 
United  States  when  sitting  in  the  State,  and  administering  justice 
according  to  its  laws  ;  and  that  in  the  tribunals  of  other  States  it 
should  receive  the  respect  and  comity  which  the  established  usages 
of  civilized  nations  extend  to  the  bankrupt  laws  of  each  other.  But 
how  far  this  comity  should  be  extended  would  be  exclusively  a 
question  for  each  State  to  decide  for  itself,  by  its  own  proper  tri- 
bunak  ;  and  there  is  no  clause  in  the  constitution  which  authorizes 
the  courts  of  the  United  States  to  control  or  direct  them  in  this 
particular.  It  would  be  a  very  unsafe  mode  of  construing  the  con- 
stitution of  the  United  Stales,  to  infer  such  a  power  in  the  tribunals 
of  the  general  government,  merely  from  the  general  frame  of  the 
government  and  the  grant  to  it  of  judicial  power. 

I  propose,  however,  merely  to  state  my  opinion,  not  to  argue  the 

?uestion.  For  since  the  year  1819,  when  the  validity  ol  these 
State  laws  was  first  brought  into  question  in  this  court,  so  much  dis- 
cussion has  taken  place,  and  such  conflicting  opinions  been  continu- 
ally found  to  exist,  that  I  cannot  hope  that  any  useful  result  will  be 
attained  by  further  argument  here.  1  content  myself,  therefore,  with 
thus  briefly  stating  the  principles  by  which  I  think  the  question  ought 
to  be  decided,  and  reterring  to  Story's  Conflict  of  Laws  (edit,  of 
1841),  §  335,  and  several  of  the  sections  immediately  following, 
where  the  decisions  in  foreign  courts  of  justice,  as  well  as  in  our 
own,  upon  this  subject,  are  collected  together  and  arranged,  and 
commented  on  with  the  usual  learning  and  ability  of  that  distinguish- 
ed jurist. 

Mr.  Justice  McLEAN. 

I  assent  to  the  affirmation  of  the  judgment  of  the  Circuit  Court. 
How  an  act  \riiich  impairs  the  obligations  of  contracts  can  be  con- 
sidered constitutional  as  regards  subsequent  contracts,  and  not  prior 
ones,  is  not  within  my  comprehension.  The  notion,  that  such  a 
law  becomes  a  part  of  the  contract,  is  in  my  judgment  fallacious. 
Whatever  constitutes  a  part  of  the  contract  is  inseparably  connected 
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with  and  governs  it,  wherever  it  may  be  enforced.  All  other  forras 
and  modes  of  proceeding,  which  affect  tlie  contract,  belong  to  the 
remedy. 

An  unconstitutional  law  has  the  same  and  no  greater  effect  on 
subsequent  than  on  prior  contracts.  If  a  State  can,  in  the  mode 
supposed,  disregard  the  inhibitions  of  the  federal  constitution,  there 
is  no  limit  to  the  exercise  of  its  powers.  It  has  only  to  pass  an 
act,  however  repugnant  to  the  constitution,  and,  according  to  the 
doctrine  advanced,  it  operates  as  a  law  upon  all  subsequent  transac- 
tions by  a  presumed  assent  to  its  validity.  This  principle,  if  car- 
ried out,  would  effectually  subvert  all  restriction  on  the  exercise  of 
State  powers  in  the  federal  constitution. 

Mr.  Justice  DANIEL. 

In  the  decision  just  pronounced,  so  far  as  it  afiirms  the  judgment 
of  the  Circuit  Court,  I  readily  concur.  I  concur,  too,  in  the  opin- 
ion of  the  majority  of  the  court,  so  far  as  it  maintains  the  position,  that 
the  contracts  sued  upon  iii  this  case,  being  essentially  New  York 
contracts,  could  not  be  discharged  by  the  insolvent  laws  of  Mary- 
land. But  to  any  and  every  extent  to  which  it  may  have  been  in- 
tended to  assume  that  these  contracts,  if  properly  Maryland  con- 
tracts, —  that  is,  if  they  had  been  made  in  Maryland,  and  designed  to 
have  been  there  performed,  —  should  not  have  been  discharged  by 
the  insolvent  laws  of  that  State,  enacted  and  in  force  prior  to  the 
contracts  themselves,  I  am  constrained  to  express  my  entire  dissent. 
I  hold  it  to  be  invariably  just,  that  the  law  of  the  place  where  a 
contract  is  made,  or  at  which  it  is  to  be  performed,  enters  essential- 
ly into  and  becomes  a  part  of  such  contract ;  and  should  govern  its 
construction,  whenever  a  departure  from  that  law  is  not  so  stipulated 
as  to  establish  a  different  rule  by  the  contract  itself.  This  princi- 
ple of  interpretation  I  deem  to  be  in  accordance  with  the  doctrine 
of  the  writers  upon  the  comity  of  nations,  as  we  find  it  extensively 
collated  by  the  late  Justice  Story  in  his  learned  researches  upon 
the  conflict  of  laws.  This  rule,  moreover,  I  hold  to  be  in  no  wise 
in  conflict  with  the  eighth  section  of  the  first  article  of  the  consti- 
tution of  the  United  States,  conferring  upon  Congress  the  power 
to  establish  uniform  laws  on  the  subject  of  bankruptcy  ;  nor  with 
the  tenth  section  of  the  same  article,  which  prohibits  to  the  States 
the  power  of  enacting  laws  impairing  the  obligation  of  contracts. 
On  the  contrary,  it  recognizes  in  the  federal  government,  and  in  the 
governments  of  the  States,  the  correct  and  complete  distribution  of 
powers  assigned  to  them  respectively  by  th6  constitution. 

By  a  reasonable  rule  of  interpretation,  and  by  repeated  adju- 
dications of  this  court,  it  is  held,  that  the  mere  investiture  of 
Congress  with  the  power  to  pass  laws  on  the  subject  of  bankruptcy 
would  not,  ipsofactOy  divest  such  a  power  out  of  the  States.  The 
withdrawing  of  the  power  from  the  States  would  be  dependent  upon 
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an  actual  exercise  by  Congress  of  the  power  conferred  by  the  con- 
stitution, and  upon  the  incompatibility  between  the  modes  and  ex- 
tent of  its  exercise  with  an  exertion  of  authority  on  the  same 
subject  by  tlie  States.  The  mere  grant  of  power  to  Congress, 
whilst  that  power  remained  dormant,  would  leave  the  States  in  pos- 
session of  whatever  authority  appertained  to  them  at  the  perioa  of 
the  adoption  of  the  constitution.  These  conclusions  are  in  entire 
harmony  with  the  decisions  of  this  court  in  the  case  of  Sturges  v. 
Crowninshield  ;  in  that  of  Ogden  v.  Saunders,  so  far  as  the  latter 
has  been  comprehended  ;  for  whikt  it  would  be  presumptuous  not 
to  ascribe  any  perplexity  in  this  respect  rather  to  my  own  infirmity 
tlian  to  a  defect  in  the  work  of  much  wiser  men,  I  must  be  permitted 
to  say,  that  I  have  great  difficulty  in  reconciling  the  case  of  Ogden  v. 
Saunders  with  other  decisions  oi  this  court,  or  m  reconciling  it  even 
with  itself.  These  conclusions,  too,  are  m  accordance  with  the 
very  perspicuous  opinions  of  Justices  Washington  and  Thompson 
in  the  case  last  mentioned,  and  with  the  opinion  of  Justice  Story 
in  tliat  of  Houston  v.  Moore.  Yet,  if  it  be  asked  whether  the 
States  can  now  enact  bankrupt  laws  within  the  sense  and  meaning 
of  the  power  granted  to  Congress,  I  answer  that  they  cannot.  This 
reply,  however,  is  by  no  means  a  deduction  from  the  terms  of  the 
grant  to  Congress,  as  expressed  in  the  eighth  section  of  the  first  ar- 
tide  of  the  constitution.  That  provision,  I  mamtain,  for  aught  that 
its  language  imports,  leaves  the  States  precisely  where  it  found 
them,  except  so  far  as  they  might  be  affected  by  an  actual  exer- 
cise of  authority  by  Congress.  The  States  were  found  in  the  ha- 
bitual practice  of  bankrupt  systems ;  and  as  long  as  they  should 
not  be  controlled  in  that  practice  by  the  action  of  Congress,  thej 
would  have  remained  in  possession  of  the  right  to  continue  their 
familiar  practice,  so  far  as  the  mere  language  of  the  eighth  section 
of  the  first  article  of  the  constitution  would  afl!ect  them.  But  the 
constitution  has  proceeded  beyond  the  potential  restriction  of  the 
section  just  mentioned,  and  in  so  doing  has  abridged  the  power  it 
found  in  practice  in  the  States.  It  has,  in  section  tenth  of  the  same 
article,  declared  that  no  State  shall  have  power  to  pass  any  ^^  law 
impairing  the  obligation  of  contracts '' ;  and  in  this  inhibition,  as  I 
hold,  is  to  be  found  the  true  limit  upon  the  power  of  passing  bank- 
rupt laws,  previously  exercised  by  the  States.  Bankrupt  laws,  as 
understood  at  the  time  of  adopting  the  constitution,  and  at  all  other 
periods  of  time,  have  been  interpreted  to  mean  laws  which  dis- 
charge or  annihilate  the  contract  itself,  with  all  its  obligations  ;  and 
if  the  constitution  had  stopped  short  at  providing  for  a  discretionary 
power  in  Congress  to  enact  such  laws,  and  should  have  omitted  any 
restraint  upon  the  States,  having  found  the  latter  exerting  the 
power  of  passing  bankrupt  laws,  it  would  have  left  them,  by  the 
mere  fact  of  this  omission,  still  with  tlie  power,  by  retroactive  legis- 
lation, of  dissolving  and  abrogating  contracts.  By  connecting  the 
VOL.  V.  27 
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power  given  to  Congress  to  pass  bankrupt  laws  with  the  inhibition 
upon  the  States  contained  in  the  tenth  section  of  the  first  article,  all 
power  in  the  latter  to  enact  bankrupt  laws  as  laws  operating  upon 
contracts  previously  existing  has  been  taken  away.  But  a  power  to 
discharge  a  contract  made  under  a  system  of  laws  estabh'shed  and 
known  to  all,  as  public  laws  are  inferred  and  indeed  are  necessarily 
admitted  to  be,  —  laws  which  may  permit,  nay,  which  under  certain 
circumstances  may  command,  such  discharge,  —  presents  a  wholly 
different  aspect  of  things,  —  one  implying  no  bankrupt  power,  no 
power  that  is  retroactive,  and  incompatible  with  either  the  legal  or 
moral  obligations  involved  in  the  contract ;  an  aspect  of  things 
which,  so  far  from  authorizing  an  infringement,  insists  upon  a  fulfil- 
ment, of  the  contract,  an  exact  compliance  with  its  true  obligations. 
To  prevent  this,  then,  would  be  to  impair  the  obligations  of  the 
contract,  to  set  up  some  new  and  retroactive  rule  for  its  interpreta- 
tion, and  thereby  to  inflict  a  wrong  on  a  portion,  if  not  on  all,  of 
the  contractmg  parties. 

To  carry  into  eflfect  the  obligations  of  parties  is  the  perfect  right 
of  communities  of  which  those  parties  are  members,  and  within 
which  their  obligations  are  made,  and  within  which  it  may  have 
been  stipulated  that  they  should  be  fulfilled  ;  the  enforcement  of 
obligations,  when  mtended  to  be  performed  according  to  the  laws 
of  other  commimities,  constitutes  a  right  and  a  duty  recognized  by 
the  comity  exbting  amongst  all  civilized  governments.  The  case 
under  consideration  being  one  of  a  contract,  which,  though  made  in 
Maryland,  was  to  be  performed  in  the  State  of  New  York,  the  Circuit 
Court  decided  very  properly  that  it  could  not  be  discharged  by  the 
insolvent  laws  of  Maryland.  But  to  prevent  a  misapprehension  of 
the  grounds  on  which  this  decision  of  the  Circuit  Court  is  approved, 
by  myself,  at  least,  and  that,  by  assenting  to  that  judgment,  I  may 
not  hereafter  be  considered  as  concluded  from  an  application  of 
what  is  deemed  the  correct  principle,  when  a  case  proper  for  its  ap- 
plication may  arise,  the  aforegoing  explanation  has  been  deemed 
proper. 

Mr.  Justice  WOODBURY. 

The  judgment  which  has  just  been  pronounced  meets  with  my 
conciu*rence  ;  but  I  have  the  misfortime  to  diflfer  as  to  some  of  the 
views  that  have  been  expressed  in  rendering  it. 

As  a  matter  of  fact,  the  merchandise  which  is  set  out  as  the 
ground  of  action  in  the  declaration  in  this  case  was  sold  in  New 
York,  by  a  citizen  resident  and  doing  business  there,  and  the  note 
given  for  it  and  ofl!ered  in  evidence  was  delivered  to  him  there. 
Consequently,  in  point  of  law,  the  contract  must  be  deemed  a  foreign 
one,  or,  in  common  parlance,  a  New  York,  and  not  a  Maryland, 
contract.  6  Peters,  644  ;  3  Wheat.  101,  M6  ;  3  Met.  207  ; 
8  Johns.  Ch.  587. 
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The  kx  loci  contraciusy  which  must  govera  its  construction  and 
obligations,  is  therefore  the  law  of  New  York,  unless  on  its  face  the 
contract  was  to  be  performed  elsewhere.  This  is  the  rule  in  al- 
most every  country  which  possesses  any  civilized  jurisprudence. 
16  Johns.  233  ;  3  Gaines,  154  ;  Story  on  Bills  of  Exchange,  §§  146, 
158,  168  ;  2  Bam.  &  Aid.  301  ;  1  Barn.  &  Cres.  16  ;  Story's 
Confl.  of  Laws,  §§  272-329  ;  5  Clark  &  Fin.  1  - 13  ;  13  Mass. 
1  ;  6  Cranch,  221  ;  6  Peters,  172  ;  7  ibid.  435  ;  8  ibid.  361  ; 
J 3  ibid.  65  ;  Peters's  C.  C.  302  ;  4  Dall.  325  ;  Baldwin's  C.  C. 
130,  537  ;  2  Mason's  C.  C.  151.  See  more  cases,  in  Towne  v. 
Smith,  1  Wood.  &  Min.  115. 

Asa  question,  then,  of  international  law,  without  reference  to  any 
constitutional  question,  such  a  contract  and  its  obUgadons  cannot  be 
affected  by  the  legisladon  of  bankrupt  systems  of  other  States. 
It  is  understood  that  the  whole  court  concur  m  the  opinion,  that 
this  reasoning  and  these  decisions  would  be  sufficient  to  dispose  of 
the  present  case  without  goins  into  other  quesdonable  matters  ;  and, 
accordingly,  no  expression  of  approbation  or  disapprobation  of  for- 
mer  decisions  in  thb  tribunal,  concernbg  bankrupt  discharges,  seems 
to  have  been  necessary  on  this  occasion. 

But  as  the  majority  of  the  court  have  deemed  it  proper  to  ex* 
press  some  opinions  upon  them,  it  devolves  on  me  the  necessity  of 
stating  very  briefly  and  very  generally  two  or  three  of  my  own  in 
relation  to  this  subject,  which  in  some  respects  do  not  accord  with 
those  of  the  majonty. 

What  has  been  and  what  has  not  been  decided  heretofore  in  re- 
spect to  the  operation  of  insolvent  and  bankrupt  discharges,  in  the 
various  cases  which  have  come  before  this  court,  it  is  somewhat 
difficult  to  eviscerate,  amidst  so  many  conflicting  and  diversified 
views  among  its  judges.  But  without  going  into  an  analysis  of  them 
now,  and  widiout  stating  in  detail  how  far  my  individual  opinions 
coincide  or  differ  with  what  is  supposed  to  have  been  adjudicated  in 
each  case,  I  would  ^say,  that,  mdependent  of  any  binding  prece- 
dents, the  true  rules  on  this  subject  seem  to  roe  to  be  these. 

1 .  That  the  States  possess  a  constitutional  right  to  pass  laws, 
whether  called  insolvent  or  bankrupt,  discharging  contracts  subse- 
quently made,  provided  no  concurrent  legislation  by  Congress  exists 
at  the  same  time  on  the  subject,  and  that  such  laws  cannot  be  con- 
sidered as  impairing  the  obligation  of  contracts,  which  are  made  un- 
der and  subject  to  them,  and  when  Congress  is  expressly  empowered 
by  the  constitution  to  pass  similar  laws.  12  Wheat.  23  ;  Brohson 
V.  Kinzie  et  al.,  1  Howard,  311  ;  2  ibid.  612. 

2.  That  such  laws  are  to  be  regarded  as  if  a  part  of  the  subse- 
quent contract,  incorporated  into  it ;  and  hence,  that  the  contract, 
being  construed  according  to  the  Ux  loci  contractus^  should  be  dis- 
charged by  a  certificate  of  bankruptcy  given  to  the  obligor  in  the 
State  where  the  contract  was  made  and  was  to  be  performed. 
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And  this  whether  the  action  on  it  is  brought  in  that  State  or  another, 
or  in  the  courts  of  the  United  States  or  those  of  the  States,  and 
whether  the  obligee  reside  in  that  State  or  elsewhere.  Considered 
as  a  part  of  the  contract  itself,  it  is  inseparable  from  it,  and  follows 
it  into  all  hands  and  all  places.  5  Mass.  R.  509  ;  13  ibid.  4  ;  J3 
Pick.  60  ;  3  Burge's  Col.  &  For.  Laws,  876  ;  3  Story's  Conflict 
of  Laws,  §§  281  -284  ;  2  Kent's  Com.  390  ;  2  Mason's  C.  C. 
175  ;  Towne  et  al.  v.  Smith,  1  Wood.  &  Min.  115.  And  though 
in  other  States  and  in  other  forums  it  may  be  a  matter  of  comity 
merely,  in  one  sense  of  the  word,  to  respect  and  enforce  foreign 
contracts  and  their  obligations,  yet  courts  will  always  do  it  as  right 
whenever  the  contracts  are  valid  at  home,  and  not  immoral  or 
against  public  policy  elsewhere.  1  Dall.  229  ;  3  ibid.  369  ;  Story's 
Confl.  of  Laws,  §§  331-335  ;  3  Burge's  Col.  &  For.  Laws,  876, 
925  ;  2  Kent's  Com.  392  ;  4  D.  &  E.  182  ;  5  East,  124  ;  2  Hen. 
Bl.  553 ;  1  Knapp's  P.  C.  265  ;  Adams  v.  Storey,  Paine's  C.  C.  79. 

3.  That  the  ancient  State  insolvent  laws,  which  were  often  called 
here  "poor  debtor's  acts,"  and  in  England  "lord's  acts,"  and 
usually  discharged  only  the  body  from  imprisonment,  instead  of  the 
contract  (2  Tidd's  Practice,  978  ;  6  D.  &  E.  366),  were  and  still 
are  constitutional,  whether  they  apply  to  future  or  past  contracts. 
Because  they  do  not  interfere  at  all  with  the  debt  due,  the  contract 
itself,  or  its  obligations,  but  merely  the  remedy  on  it,  or  the  form  of 
legal  process,  and  thus  they  should  govern  in  that  respect  no  foreign 
forums,  but  merely  its  own  courts,  as  the  local  and  territorial  tribu- 
nals who  issue  the  precept  or  process.  4  Wheat.  112,  122,  209  ; 
6  ibid.  131  ;  12  ibid.  213,  272  ;  2  Kent's  Com.  392  ;  Adams  v. 
Storey,  Paine's  C.  C.  79  ;  Campbell  et  al.  v.  Claudius,  Peter's  C. 
C.  484  ;  4  Wash.  C.  C.  424. 

Without  feeling  justified  on  this  occasion  in  going  more  at  large 
into  these  questions,  and  some  others  of  an  interesting  character 
connected  with  them,  I  may  be  permitted  to  add,  that  these  rules 
seem  to  me  to  have  in  their  favor  over  some  others  at  least  this 
merit.  They  give  fuU  efl!ect  to  State  powers  and  State  rights  over 
this  important  matter,  when  not  regulated  by  Congress.  They  pro- 
duce uniformity  among  the  State  and  the  United  States  courts. 
They  conform  to  the  practice  in  other  countries,  and  are  easily  un- 
derstood and  easily  enforced. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  Hidgment  of  the 
said  Circuit  Court  in  this  cause  be  and  the  same  is  hereby  aflSrmed, 
with  costs  and  damages,  at  the  rate  of  six  per  centum  per  annum. 
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6h  »i7l 

The  President,  Directors,  and  Company  of  the  Commercial  Bank  1?**® 
OF  Cincinnati,  Plaintiffs  in  error,  r.  Eunice  Buckingham's  [i^?}S 
Executors,  Defendants  in  error.  [  6h  817] 


To  bring  a  case  to  this  court  from  the  highest  court  of  a  State,  under  the  twent 
fifth  section  of  the  Judiciary  Act,  it  must  appear  on  the  face  of  the  record, —  It 
That  some  of  the  questions  stated  in  that  section  did  arise  in  the  titate  cour 
and,  2d.  That  the  question  was  decided  in  the  iState  court,  as  required  in  life 
section. 

It  is  not  enough  that  the  record  shows  that  the  plaintifif  in  error  contended  and 
claimed  that  the  judgment  of  the  court  impaired  the  obligation  of  a  contract,  and 
violated  the  provisions  of  the  constitution  of  the  United  btates,  and  that  thin  claim 
was  overruled  by  the  court,  but  it  must  appear,  by  clear  and  necessary  intend- 
ment, that  the  question  must  have  been  raised,  and  must  have  been  decided,  in 
order  to  induce  the  judgment. 

Hence,  where  the  lesislature  of  Ohio,  in  the  year  1824,  passed  a  general  law  re- 
lating to  banks,  and  afterwards,  in  1829,  chartered  another  bank  ;  and  the  ques- 
tion before  the  State  court  was,  whether  or  not  some  of  the  provisions  of  the  act 
of  1824  applied  to  the  bank  subsequently  chartered,  the  question  was  one  of  con- 
struction of  the  State  statutes,  and  not  of  their  validity. 

This  court  has  no  jurisdiction  over  such  a  case. 

This  case  was  brought  up,  by  a  writ  of  error  issued  under  the 
twenty-6fth  section  of  the  Judiciary  Act,  from  the  Supreme  Court 
of  the  State  of  Ohio. 

The  Reporter  finds  the  following  statement  of  the  case  prepared 
by  Mr.  Justice  Grier,  and  prefixed  to  the  opinion  of  the  court, 
as  pronounced  by  him. 

Eunice  Buckingham,  the  plaintiff  below,  brought  an  action  of 
assumpsit  against  the  plaintifis  m  error  in  the  Court  of  Common 
Pleas  of  Hamilton  county,  and  filed  her  declaration  claiming  to  re- 
cover twenty  thousand  dollars  for  bills  or  bank-notes  of  the  Com- 
mercial Bank,  of  which  she  was  owner,  and  of  which  demand  had 
been  made  of  the  officers  of  the  bank  and  payment  refused,  and 
claiming  interest  thereon  at  six  per  cent,  from,  the  suspension  of 
specie  payments,  and  also  twelve  per  cent,  additional  damages  from 
the  time  of  demand  and  refusal.  The  cause  was  afterwards  re- 
moved to  the  Supreme  Court  of  Ohio,  who  gave  judgment  in  her 
favor  ;  and  thereupon  the  defendant  removed  the  case  by  writ  of 
error  to  the  Supreme  Court  in  bank,  by  whom  the  judgment  was 
affirmed,  and  the  plaintifis  in  error  afterwards  sued  out  a  writ  of 
error  to  this  court. 

The  Supreme  Court  entered  on  their  record  the  following  cer- 
tificate, which  contains  a  sufficient  statement  of  the  points  arising  in 
the  case  :  — 

"  And  upon  the  application  of  said  plaintifis  in  error,  it  is  certified 
by  the  court  here,  that  the  said  plaintifis  in  error,  on  the  trial  and 
hearing  of  this  case  in  said  Supreme  Court  for  Hamilton  county, 
and  also  in  this  court,  set  up  and  relied  upon  the  charter  granted  to 
them  by  the  General  Assembly  of  the  Stale  of  Ohio,  on  the  1 1  th  day 
of  February,  A.  D.  1829;  which  charter  contains  the  following 
27* 
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provision  :  —  the  fourth  section  provides,  '  that  said  bank  shall  not  at 
any  time  suspend  or  refuse  payment,  in  gold  or  silver,  of  any  of  its 
notes,  bills,  or  other  obligations,  due  and  payable,  or  of  any  moneys 
received  on  deposit ;  and  in  case  the  officers  of  the  same,  in  the 
usual  banking  hours,  at  the  office  of  discount  and  deposit,  shall 
refuse  or  delay  payment  in  gold  or  silver  of  any  note  or  bill  of  said 
bank  there  presented  for  payment,  or  the  payment  of  any  money 
previously  deposited  therein,  and  there  demanded  by  any  person  or 
persons  entitled  to  receive  the  same,  said  bank  shall  be  liable  to  pay 
as  additional  damages  at  the  rate  of  twelve  per  centum  per  annum 
on  the  amount  thereof  for  the  time  during  which  such  payment  shall 
be  refused  or  delayed,'  and  insisted,  that,  by  the  provisions  above  set 
forth,  the  said  plaintiffs  m  error  ought  not  to  be  held  liable  to  pay 
for  interest  or  damages  in  case  of  suspension  of  specie  payments,  or 
upon  demand  and  refusal  of  payment  of  their  notes  or  bills,  at  a 
greater  rate  than  at  the  rate  of  twelve  per  centum  per  annum,  and 
die  court  here  overruled  the  defence  so  set  up,  and  held,  that  under 
and  by  virtue  of  the  act  of  the  General  Assembly  of  the  Sfate  of  Ohio, 
passed  January  28th,  1824,  and  of  the  said  charter  of  the  plaintiffs 
m  error,  the  defendants  in  error  were  entitled  to  the  interest  and 
additional  damages  allowed  to  the  defendants  in  error  by  the  Su- 

?reme  Court  for  Hamilton  county,  as  stated  in  the  bill  of  exceptions. 
^he  first  section  of  the  said  act  of  the  General  Assembly  of  the  State 
of  Ohio,  of  January  28th,  1824,  is  as  follows  : —  'That  in  all  ac- 
tions brought  against  any  bank  or  banker,  whether  of  a  public  or 
private  character,  to  recover  money  due  from  such  bank  or  banker, 
upon  notes  or  bills  by  him  or  them  issued,  the  plaintiff  may  file  his 
declaration  for  money  had  and  received  generally,  and  upon  trial 
may  give  in  evidence  to  support  the  action  any  notes  or  bills  of 
such  bank  or  banker  which  said  plaintiff  may  hold  at  the  time  of 
trial,  and  may  recover  the  amoimt  thereof,  with  interest  from  the 
time  the  same  shall  have  been  presented  for  payment,  and  payment 
thereof  refused,  or  firom  the  time  that  such  bank  or  banker  shall 
have  ceased  or  refused  to  redeem  his  notes  with  good  and  lawful 
money  of  the  United  States.'  And  the  eleventh  section  of  which 
is  as  follows  :  — '  That  when  any  bank  or  banker  shall  commence 
and  continue  to  redeem  their  notes  or  bills  with  lawful  money,  the 
interest  on  their  notes  or  bills  shall  cease  from  the  commencement 
of  such  redemption,  by  their  giving  six  weeks'  previous  notice,  in 
some  newspaper  having  a  general  circulation  in  the  county  where 
such  bank  or  banker  transacts  banking  business,  of  the  time  they 
intend  to  redeem  their  notes  or  bills  with  lawful  money.'  It  was 
contended  and  claimed  in  this  coiut,  by  said  plamtifis  in  error, 
that  the  said  act  of  the  General  Assembly  of  Ohio,  of  January 
28th,  1824,  as  applied  to  the  said  i)rovisions  of  tliis  charter,  im- 
paired the  obligation  thereof,  and  violated  the  provisions  of  the 
4M)nstitution  of  the  United  States  ;  which  claim  so  set  up  was  over- 
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ruled  by  the  court.  And  it  is  further  certi6ed  by  the  court  here, 
that  on  the  trial  and  hearing  of  this  case  in  this  court,  the  validity 
of  the  said  act  of  the  legislature  before  mentioned  was  drawn  in 
question,  on  the  ground  that  the  same,  as  applied  to  the  charter  of 
die  plabtifis  in  error,  impaired  the  obligations  thereof,  and  was 
repugnant  to  the  constitution  of  the  United  States,  and  that  the 
decision  of  this  court  was  in  favor  of  the  validity  of  the  said  act  of 
the  legislature  as  so  applied." 

The  cause  was  argued  by  Mr.  Stanberry  (Attorney-General  of 
Ohio)  and  Mr.  Gilpin^  for  the  plaintiffs  in  error,  and  Mr.  Charles 
C.  Convers,  for  the  defendants  m  error. 

As  the  case  went  off  upon  the  question  of  jurisdiction,  only  so 
much  of  the  arguments  of  the  cotmsel  b  given  as  relates  to  that  point. 

Mr.  Stanberrj/j  for  plaintiffs  in  error. 

The  first  question  which  presents  itself  is  as  to  the  jurisdiction 
of  this  court.  It  is  claimed  for  the  plaintiffs  in  error,  that  the  juris- 
diction arises  upon  that  clause  of  the  Judiciary  Act  of  1789,  which 
provides  for  the  case  where  the  validity  of  a  statute  of  a  State  is 
drawn  in  question,  as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  of  the  State  court  is  in  favor  of  its  validity. 

It  appears  very  clearly  in  the  record,  that  the  validity  of  a  statute 
of  Ohio  was  drawn  in  question  in  the  State  court,  on  the  ground 
that  the  same,  as  applied  to  the  charter  of  the  plaintiffs  in  error, 
impaired  the  obligation  thereof,  and  that  the  decision  was  in  favor 
of  the  validity  of  the  statute. 

The  defendants  in  error  are  understood  to  claim,  that,  masmuch 
as  this  statute  was  in  existence  at,  and  prior  to,  the  granting  of  the 
charter,  it  cannot  be  held  to  impair  the  obligation  of  the  charter  ; 
in  other  words,  that  this  prohibition  in  the  constitution  is  to  be  con- 
fined to  retrospective  legislation. 

Authority  for  this  distinction  is  supposed  to  be  found  in  the 
opinions  of  the  majority  of  the  judges  in  Ogdeu  v.  Saunders,  12 
Wheat.  213.  ' 

There  is  no  question  that,  in  Ogden  v.  Saunders,  the  majority 
of  the  court  proceeded  upon  a  distinction  between  a  statute  prior 
and  one  subsequent  to  the  contract,  holding  that  a  statute  in  force 
when  the  contiract  is  made  cannot  be  said  to  impair  the  obligation 
of  the  contract,  for  the  reason  that  such  preexisting  statute  being  a 
part  of  the  law  of  the  land  at  the  time  ot  the  contract,  the  parties 
are  supposed  to  acquiesce  in  it,  and  in  fact  to  make  it  part  of  their 
contract. 

In  the  first  place,  it  is  to  be  observed  of  this  case  of  Ogden  v. 
Saunders,  that  the  distincti'on  it  enforces  is  opposed  to  the  reason- 
ing of  the  court  in  Sturges  v.  Crowninshield,  4  Wheat.  122, 
and  to  the  language  of  the  court  in  McMillan  v.  McNiell,  4 
Wheat.  209. 
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As  a  general  distinction,  applicable  to  all  laws,  it  certainly  is  not 
sound,  for  it  would  puite  set  aside  this  most  important  restraint 
upon  State  legislation.  It  can  only  have  reference  to  such  laws  as 
provide  for  the  manner  of  enforcing  or  discharging  future  contracts, 
and  which  may  be  said  to  be  in  the  view  of  the  parties  when  they 
afterwards  enter  into  the  class  of  contracts  provided  for  in  the  pre- 
vious legislation. 

In  this  view,  Ogden  v,  Saunders  perhaps  settles  a  just  distinc- 
tion, as  applicable  to  the  sort  of  statute  then  before  the  court. 
The  question  there  was  as  to  the  vaUdity  of  a  State  bankrupt  law, 
in  reference  to  a  subsequent  contract.  It  might  well  be  said,  that 
the  parties  tacitly  adopted  and  recognized  this  law,  or  this  mode  of 
discnarging  their  contract,  when  it  was  entered  into. 

But  in  the  case  at  bar,  no  such  intendment  can  be  made,  and  it  is 
impossible  to  suppose  that  the  statute  of  1824  was  adopted  by  the 
parties,  or  in  any  way  entered  into  the  contract  or  charter  made  in 
1829.     The  charter  was  wholly  independent  of  the  statute. 

Again  ;  this  charter  was  granted  by  the  Slate.  It  does  not  stand 
on  the  footing  of  a  contract  between  individuals,  who  are  supposed 
to  be  bound  by  the  existing  laws  as  to  contracts,  and  to  adopt  and 
acquiesce  in  them.  Here  the  State  is  one  of  the  contracting  par- 
ties, and  the  contract  itself  is  a  law.  If  the  charter  granted  in  i  829 
provides,  as  we  claim  it  does,  that  in  case  of  refusal  to  pay  its  notes 
m  gold  and  silver  the  rate  of  interest  shall  be  twelve  per  cent.,  it 
surely  cannot  be  intended  that  the  parties  submitted  themselves  to 
the  prior  law  of  1824,  so  as  to  increase  the  rate  of  interest  upon 
such  refusal  to  eighteen  per  cent.,  or  six  per  cent,  in  addition  to  the 
rate  stipulated  by  the  charter.  In  no  sense  can  it  be  said  that  the 
law  of  1824  entered  into  or  became  part  of  the  charter.  If  the 
charter  had  been  silent  as  to  the  rate  of  interest  in  the  particular 
case  of  a  refusal  to  redeem,  the  general  law  of  1824  would  have 
settled  it,  and  might  well  have  been  considered  as  entering  into  the 
charter  and  constituting  one  of  its  terms,  for  then  there  would  have 
been  no  inconsistency  or  repugnancy  between  the  general  law  and 
the  charter  stipulations. 

It  is  obvious,  then,  that  the  charter  is  impaired  by  the  law  of 
1824,  when  the  court  add  to  the  twelve  per  cent,  provided  for  by 
the  charter  the  six  per  cent,  provided  for  in  that  law. 

Taking  it  as  granted  that  a  charter  or  contract  is  so  impaired  by 
a  preexisting  law,  the  case  is  certainly  within  the  mischiei,  if  it  hie 
not  within  the  meaning,  of  the  constitutional  prohibition. 

A  charter  is  granted  by  a  State,  explicitly  defining  what  shall  be 
the  consequences  of  suspension  of  specie  payments,  and  fixing  a 
certain  limit  to  the  liability  of  the  stockholders  in  that  event.  This 
is  the  contract  made  between  the  State  and  the  stockholders.  It 
has  no  reference  to  any  prior  laws,  but  is  a  law  in  itself^  superior 
to  all  other  laws  upon  the  subject-matter  so  provided  for  by  its 
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stipulauons.  Upon  a  case  made  between  the  bank  and  a  bolder  of 
its  paper,  a  claim  is  made  to  recover  eighteen  per  cent,  for  suspen- 
sion of  specie  payments,  instead  of  the  twelve  per  cent,  provided 
by  the  charter.  This  claim  is  founded  upon  a  statute  of  the  State 
passed  five  years  before  the  date  of  the  charter.  The  bank  ques- 
tions the  validitv  of  this  statute,  so  applied  to  its  charter,  on  the 
ground  that  it  impairs  the  charter,  in  adding  to  the  rate  of  interest 
fixed  for  suspension.  The  court  decides  in  favor  of  the  validity  of 
the  statute  as  so  applied  ;  the  charter  is  no  protection,  and  the  lia- 
bility of  the  bank  is  extended  beyond  the  terms  of  the  charter. 

It  may  be  said  that  all  this  is  the  act  or  error  of  the  court,  not  of 
the  legislature  ;  that  it  is  simply  an  error  in  the  construction  of  the 
terms  of  the  charter. 

Undoubtedly,  contracts  are  liable  to  be  impaired  by  the  errors  of 
the  judiciary.  It  b  not  for  such  errors  that  resort  can  be  had  to  this 
court  from  State  tribunals.  If  a  contract  be  impaired  by  the  appli- 
cation, on  the  part  of  the  court,  of  some  legal  principle,  or  by  mis- 
construction of  the  terms  of  the  contract,  a  case  does  not  arise  for 
the  jurisdiction  of  this  court ;  but  if  the  contract  is  impaired  by  the 
application  of  a  State  law,  then  the  jurisdiction  does  attach. 

The  prohibitioB  in  the  constitution  is  in  terms  the  most  general :  — 
*^  No  State  shall  pass  any  law  impairing  the  obligation  of  contracts.  "^ 
This  is  a  clause  which  does  not  execute  itself,  nor  is  any  mode 
pointed  out  in  the  constitution  by  which  the  prohibition  is  to  be 
enforced.  It  is  worked  out  by  the  Judiciary  Act,  by  means  of  a 
case,  and  the  decision  of  that  case  by  the  highest  court  of  the  State. 
That  court  must  first  decide  upon  the  question  as  to  the  application 
of  the  State  law  ;  and  the  decision  must  afiirm  its  validity.  To  bring 
the  jurisdiction  of  the  federal  tribunal  into  exercise,  to  bring  about 
the  condition  of  things  to  which  the  constitutional  prohibition  ap- 
plies, the  law-making  and  law-expounding  authorities  of  the  State 
must  concur.  The  law  of  the  Sute  can  in  no  way  impair  a  con- 
tract, without  the  agency  of  the  State  judiciary.  When  the  law  is 
so  applied,  and  adjudged  to  be  valid  by  the  State  court,  as  to  impair 
a  contract,  the  case  arises  under  the  constitution. 

Now,  if  the  constitutional  prohibition  were  confined  to  State  laws, 
which  impaired  contracts  proprio  vigore^  the  argument  against  its 
application  to  subsequent  contracts  would  be  very  cogent.  It  might 
then  be  asked,  with  confidence,  how  can  a  law  per  st  impair  a  con- 
tract not  in  existence  when  it  was  enacted  i  But  we  have  seen 
tlrnt  the  case  does  not  arise  upon  the  law  itself,  nor  until  the  act  of 
the  court  concurs  with  the  act  of  the  legislature.  The  instant  this 
double  agency  unites  m  the  application  of  a  law  to  a  contract,  so  as 
to  impair  its  terms,  that  instant  it  becomes,  in  the  meaning  of  the 
constitution,  a  law  impairing  the  obligation  of  the  contract. 

The  constitutional  prohibition  must  be  understood  as  not  applying 
to  the  law  itself,  but  to  its  application  by  the  court.     What  is  said 
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by  the  majority  of  the  judges  in  Ogden  v,  Saunders  proceeds  on 
that  ground.  Mr.  Justice  Trimble,  one  of  the  majority,  uses  this 
language  (p.  316):  — 

^^  It  is  not  the  terms  of  the  law,  but  its  effect,  that  is  inhibited  by 
the  constitution.  A  law  may  be  in  part  constitutional  and  in  part 
unconstitutional.  It  may,  when  applied  to  a  given  case,  produce 
an  effect  which  is  prohibited  by  the  constitution,  but  it  may  not, 
when  applied  to  a  case  differently  circumstanced,  produce  such  pro- 
hibited effect.  Whether  the  law  under  consideration,  in  its  effects 
and  operation  upon  the  contract  sued  on  in  this  case,  be  a  law  im- 
pairing the  obligation  of  this  contract,  is  the  only  necessary  in- 
quiry." 

We  are  then  to  understand,  from  this  clear  statement  of  the 
constitutional  prohibition,  that  it  is  not  necessary  to  show  that  the 
State  law  is  unconstitutional  per  se  ;  that,  in  fact,  it  may  be  consti- 
tutional for  some  purposes  and  unconstitutional  for  other  purposes, 
just  as  it  happens  to  be  applied  by  the  court  to  the  particular  case 
or  contract.  It  is  not  the  purpose  or  intent  of  the  law  a&  ortgtne, 
but  its  effect  or  application  by  the  court,  which  is  to  be  regarded. 

This  being  so,  what  imaginable  difference  b  there  between  its  ap- 
plication to  contracts  made  before  or  after  its  enactment  ?  None 
whatever,  except  in  such  cases  as  Ogden  v.  Saunders,  where  the 
preexistmg  law  is  of  such  a  character  as  that  the  parties  to  the  sub- 
sequent contract  must  have  made  their  contract  in  reference  to  it, 
and  tacitly  adopted  it  into  the  terms  of  the  contract.  Such  a  pre- 
existing law  is,  in  fact,  a  part  of  the  whole  body  of  law,  wliich  cre- 
ates and  defines  the  obligation  of  contracts. 

But,  with  reference  to  the  contract  in  this  case,  where  no  such 
intendment  can  be  made,  where  all  other  laws  are  set  aside  by  the 
legislative  authority  itself  in  the  grant  of  the  charter,  which  stands 
as  the  very  law  for  the  very  case,  what  imaginable  difference  is 
there  in  its  violation  by  the  application  of  a  preexisting  or  subse- 
quent law  ?  At  the  best,  it  is  a  contract  violated  by  a  law  of  the 
State,  not  directly  and  by  its  terms,  but  by  its  effect,  as  applied  to 
this  charter. 

Suppose  this  statute  had  been  subsequent  m  date  to  the  charter, 
and  the  court  had  then  applied  it  to  the  charter,  so  as  to  impair  the 
express  stipulations  as  to  interest ;  the  case  would  have  been  clearly 
within  the  constitutional  prohibition.  Now,  in  the  supposed  case, 
if  it  clearly  appeared  that  the  court  of  the  State  had  misunderstood 
the  law  in  making  such  application,  if  it  were  manifest  that  the 
legislature  had  no  intention,  in  passing  the  law,  to  impair  the  char- 
ter, or  in  any  way  to  apply  it  to  the  charter,  would  all  that  oust  the 
jurisdiction  of  this  court,  or  take  the  case  out  of  the  constitutional 
prohibition  ?  Surely  not.  It  is  the  fact,  not  the  intention  ;  the 
effect  and  application  of  the  law,  not  the  law  itself,  or  the  motive 
with  which  it  was  passed,  that  we  must  look  to. 
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Besides,  after  the  application  of  the  law  to  the  charter  by  the 
State  tribunal,  the  organ  to  expound  and  apply  the  State  law,  it 
must  be  taken  conclusively  that  the  law  was  intended  to  apply  to 
the  contract,  and  no  argument,  however  cogent,  would  avail  against 
such  conclusion. 

Mr.  Conters^  for  defendants  in  error. 

The  contract;  the  alleged  violation  of  which  by  legislative  power 
is  here  complained  of,  is  the  act  of  incorporation  of  the  plaintiffs 
in  error,  passed  by  the  General  Assembly  of  the  State  of  Ohio,  in 
the  ordinary  form  of  legblation,  on  the  1 1th  day  of  February,  1829. 
The  law  of  the  State  of  Ohio,  by  which  it  is  claimed  that  the  obli- 
gation of  this  supposed  contract  was  impaired,  is  the  ^^  Act  to  reg- 
ulate judicial  proceedings  where  banks  and  bankers  are  parties,  and 
to  prohibit  issuing  bank-bills  of  certain  descriptions,"  passed  on  the 
28th  day  of  January,  1824.  The  plaintiffs  in  error  are  here  to 
assert,  before  this  court,  that  the  State  of  Ohio,  in  passing  a  law 
in  1824,  impaired,  by  the  "  passing"  of  that  law,  the  obligation  of 
a  charter  granted  afterwards,  m  1829  ;  that  the  contract,  although 
not  in  existence  at  the  time  of  the  passage  of  the  law  complained 
of,  nor  for  five  years  thereafter,  was  nevertheless  "  impaired  "  by 
the  prior  passing  of  this  preexisting  law  ! 

Two  questions,  arismg  firom  the  record,  present  themselves  for 
consideration  :  — 

First.  Assuming  that  the  Supreme  Court  of  Ohio  erred  in  its 
construction  of  the  two  statutes  referred  to,  can  this  court  correct 
the  error  ? 

Secondly.  Is  there  any  error  in  that  construction  of  these  stat- 
utes which  was  adopted  by  the  Supreme  Court  of  Ohio,  and  applied 
to  the  case  ? 

I.  Can  this  court  correct  the  supposed  error  of  the  Supreme 
Court  of  Ohio  ? 

I  claim,  for  the  defendants  in  error,  that  this  court  cannot  reverse 
the  judgment  of  the  Supreme  Court  of  Ohio,  for  the  errors  here 
alleged  against  this  record. 

The  clause  of  the  constitution  of  the  United  States,  under  which 
such  reversal  is  asked,  is  as  follows  :  —  "No  State  shall  pass  any 
law  impairing  the  obligation  of  contracts."  I  maintain  tiiat  this 
provision  applies  only  to  statutes  passed  after  a  contract  has  been 
made,  and  which,  when  effect  is  given  to  them,  according  to  the 
legislative  intent,  impair  the  obligation  of  the  contract, —  making  its 
terms  different  from  what  they  were,  as  previously  settied  by  the 
parties,  or  its  legal  effect  different  from  that  which  it  was  declared 
to  be  by  the  laws  in  force  at  the  time  when  it  was  made. 

This  constitutional  provision  is  plain,  and  construes  itself.  The 
law  is  valid,  unless  the  passing  thereof  impair  a  contract.  The  in- 
hibition directs  itself,  in  express  terms,  against  the  passing  of  the 
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law,  and  nothing  more.  It  was  designed  as  a  shield  against  the  put- 
ting forth  of  legislative  power  to  dissolve  the  obligations  by  which 
parties  were  bound  to  each  other  ;  not  to  correct  the  errors  or  mis- 
takes of  the  judicial  power  in  t^eir  appUcation  of  laws  constitu- 
tionally passed.  It  is  the  wrongful  passing  of  the  law  by  the  legis- 
lature, not  the  subsequent  misapplication  or  abuse  of  a  law  right- 
fully passed,  which  is  forbidden.  The  provision  relates  to  the 
state  of  things  at  the  time  of  the  passing  of  the  law.  If  the  act  do 
not  then  impair  the  contract,  it  is  a  valid  law.  If  contracts  are  af- 
terwards entered  into,  and  the  State  courts  improperly  apply  the 
preexisting  law  to  such  contracts,  it  can  in  no  sense  be  said  that 
the  passing  of  the  law  by  the  State  impaired  these  contracts.  The 
effect  is  matter  ex  post  facto.  It  is  an  act  of  the  court  upon  a  ques- 
tion of  purely  judicial  interpretation  ;.  and  upon  such  questions  the 
Earty  must  abide  the  final  decision  of  the  highest  tribunal  of  his  State, 
f  the  power  of  the  legblature  be  constitutionally  exercised  at  the 
time,  the  act  cannot  afterwards,  by  any  fiction  of  relation,  be  divest- 
ed of  its  constitutional  character,  and  become  unconstitutional  and 
void.  It  is  the  fact,  that  the  law  when  passed  by  the  State  is  con- 
stitutional or  unconstitutional,  that  determines  whether  it  be  valid  or 
void.  It  is  upon  the  act  of  passing  that  the  constitutional  prohibi- 
tion operates,  and,  the  act  once  done,  it  is  not  in  the  power  of  the 
future  to  change  the  fact,  that  the  law  was,  when  passed,  constitu- 
tional or  imconstitutional.  This  fact,  with  its  character  indelibly 
impressed  upon  it,  as  it  was  at  the  time  of  its  occurrence,  belongs 
to  the  past,  and  over  it  the  future  can  have  no  power. 

Again ;  the  prohibition  is  against  passing  a  law  ^^  impairing 
the  obligation  of  contracts."  The  very  term  impairing ^  here 
used,  shows  that  the  law  must  have  the  etfect  of  impairing,  when 
passed,  or  it  does  not  fall  within  the  prohibition,  —  it  is  not  an  "  im- 
pairing "  law.  Of  necessity,  it  implies  that  there  must  be  a  con- 
tract in  essBy  upon  which  the  law,  at  the  time  of  its  passage, 
operates,  —  a  contract  to  be  impaired  by  the  passing  of  the  law. 
The  term  "  impaired  "  incorporates  mto  itself,  as  of  the  very  essence 
of  its  meaning,  that  there  is  a  subject-matter  to  be  affected,  — some- 
thing to  be  impaired. 

Can  it,  for  a  moment,  admit  of  controversy,  that  the  sole  object 
of  this  provision  was  a  restraint  upon  that  dangerous  species  of 
legislation,  which,  after  contracts  had  been  made,  interposed  to  dis- 
charge them,  or  alter  their  terms,  without  the  consent  of  the  parties, 
—  that  it  was  to  preserve  existing  contracts  mviolate  against  legis- 
lative invasion  f  Beyond  this,  it  was  not  intended  to  abridge  the 
power  of  legislation  belonging  to  the  States.  In  the  case  of 
Sturges  V.  Crowninshield,  4  Wheat.  122,  Mr.  Chief  Justice  Mar- 
shall, speaking  of  this  provision,  says,  — "  The  convention  ap- 
pears to  have  intended  to  establish  the  great  princinle  that  con- 
tracts should  be  inviolate.     The  constitution,   therefore,  declares 
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that  no  State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts."    (p.  206.) 

The  whole  matter  of  contracts,  —  what  may,  and  what  may  not, 
be  the  subject  of  agreement, — the  competency  of  parties,  —  the 
form  of  the  contract,  —  the  manner  of  the  discharge,  —  are  all  left 
within  the  range  of  State  legislation  ;  subject  only  to  the  qualifica- 
tion, that  when  a  contract,  valid  according  to  the  laws  in  force  at 
the  time,  is  once  made,  no  State  shall  pass  any  law  to  change,  — 
to  weaken, — to  ^^impairy^^  in  any  respect,  the  obligations  by 
which  tlie  parties  have  bound  themselves.  If  the  State  have  not 
attempted  such  interference  by  passing  a  law,  —  no  matter  what 
errors  the  courts  may  commit  in  their  endeavour  to  ascertain  the 
meaning  of  the  parties,  the  terms  and  obligations  of  their  con- 
tract, —  the  party  aggrieved  can  find  no  protection,  under  this  clause 
of  the  federal  constitution.  He  must  look  for  relief  to  the  consti- 
tution and  laws  of  his  State,  and  if  they  fail  him,  it  is  his  misfortune, 
to  which  he  must  submit ;  but  such  defect  in  the  constitution  and 
laws  of  the  State  furnishes  no  ground  upon  which  he  can  invoke 
the  interposition  of  this  court,  whose  function,  under  this  clause  of 
the  constitution,  is  not  to  supply  the  defects  of  State  tribunals,  but 
to  check  any  attempt  of  the  law-making  power  of  the  State  to 
retroact  upon  past  contracts  and  impair  tneir  obligations.  The 
point  is  almost  too  clear  for  argument,  especially  since  the  authori- 
tative exposition  of  the  meaning  of  this  provision  afforded  by  the 
decisions  of  this  court  in  Sturges  v,  Crowninshield,  4  Wheatoo, 
122,  and  in  Ogden  v.  Saunders,  12  Wheaton,  213  ;  which,  it  is 
respectfully  submitted,  are  conclusive  of  the  question.  See  also 
Bronson  v.  Kinzie  et  al.,  1  Howard,  311,  and  McCracken  v. 
Hayward,  2  Howard,  60S.  The  highest  judicial  tribunals  of 
the  States  of  Massachusetts,  Connecticut,  and  New  York  have,  in 
like  manner,  declared  that  if  the  law  be  in  force  at  the  time  when 
the  contract  is  made,  it  cannot  have  the  effect  of  impairmg  its  obli- 
gation, and  is,  therefore,  obnoxious  to  no  constitutional  objecdon. 
Blanchard  v.  Russell,  13  Mass.  R.  16  ;  Betts  v.  Bagley,  12  Pick. 
R.  572  ;  Smith  v.  Mead,  3  Conn.  R.  254  ;  Mather  v.  Bush,  16 
Johns.  R.  237;  Wyman  v.  Mitchell,  I  Cowen,  321.  So  de- 
cided, also,  by  the  Supreme  Court  of  the  State  of  Ohio  in  1821, 
in  the  case  of  Smith  v.  Parsons,  1  Ohio  R.  236.  The  opinion  of 
the  court,  pronounced  by  Judge  Burnett,  contains  a  full  and  able 
exposition  of  the  principle,  that  statutes  in  existence  when  the  con- 
tract is  made  are  not  within  the  constitutional  prohibition.  See 
also  Belcher  et  ux.  v.  Commissioners,  &c.,  2  McCord,  23  ;  In 
re  Wendell,  19  Johns.  R.  153  ;  Sebrig  v.  Mersereau,  9  Cowen, 
345,  346;  Hicks  v.  Hotchkiss,  7  Johns.  Ch.  R.  308-313; 
Blair  r.  Williams,  4  Littell,  38,  39,  43-46  ;  Golden  v.  Prince, 
3  Wash.  C.  C.  R.  318,  319;  Johnson  v.  Duncan,  3  Martin's 
Louisiana  R.  531  ;   1  Cond.  Louisiana  R.  161,  162.* 

VOL.  V.  28 
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The  truth  is,  the  only  question  as  to  the  impairing  effect  of 
statutes  that  can  arise  in  this  case  is,  whether  the  act  of  the  legis- 
lature passed  on  the  1 1th  day  of  February,  1829,  —  the  charter,  — 
impaired  the  provisions  of  the  act  of  the  legislature  m  relation  to 
banks  passed  on  the  28th  day  of  January,  1824.  The  Supreme 
Court  of  Ohio  declared  that  ihe  act  of  1829  did  not  impair  the  act 
of  1824  ;  that  it  left  it  just  as  it  was,  — in  full  operation  as  to  this 
bank,  as  well  as  to  other  banks.  It  held,  that  all  that  the  charter 
*did,  in  respect  to  a  failure  of  the  bank  to  redeem  its  notes,  was, 
not  to  relieve  it  of  the  general  liability  which  attached  to  all  banks, 
under  the  law  of  1624,  but,  leavii^  that  act  in  full  force,  to  pro- 
vide ^^  additional "  security  that  the  bank  would  fulfil  its  engage 
ments  to  the  public,  and  so  subserve  the  purpose  of  its  creation. 
How,  then,  can  this  court,  in  the  exercise  of  the  narrow  jurisdiction 
over  Btate  tribimals  to  which  it  is  confined,  reverse  the  judgment 
bf  the  Supreme  Court  of  Ohio,  even  if  it  were  admitted  that  any 
error  had  here  intervened  ? 

Agam ;  the  question  being  merely  a  question  as  to  the  mean- 
ing of  two  statutes  of  CHiio,  in  pari  maUriaj  when  taken  together, 
this  court,  according  the  principle  settled  by  its  repeated  adjudica- 
tions, will  be  guided  by  the  construction  adopted  by  the  highest  ju- 
dicial tribunal  of  the  State.  The  Supreme  Court  of  Ohio  simply 
decided,  that  when  the  legislature  of  that  State  employs,  m  relation 
to  a  bank,  the  language  contained  m  the  fourth  section  of  this  char 
ter,  it  intends  to  sulnect  the  bank  to  the  provisions  of  the  act  of 
1824,  precisely  as  i^  in  totidem  verbis^  it  were  so  expressly'  de- 
clared. In  the  case  of  Elmendorfif  t;.  Tajrlor,  10  Wheat.  159, 
Mr.  Chief  Justice  Marshall  says  :  —  "  This  court  has  imiformly 
professed  its  disposition,  in  cases  depending  on  the  laws  of  a  par- 
ticular State,  to  adopt  the  construction  which  the  courts  of  that  State 
have  given  to  those  laws.  This  course  is  foimded  on  the  principle, 
supposed  to  be  universally  recognized,  that  the  judicial  department 
of  every  government,  where  such  department  exists,  is  the  appro- 
priate organ  for  construing  the  legislative  acts  of  that  government. 
Thus  no  court  in  the  universe,  which  professed  to  be  governed  by 
principle,  would,  we  presume,  undertake  to  say  that  the  court  of 
Great  Britain,  or  of  France,  or  of  any  other  nation,  had  misunder- 
stood* their  own  statutes,  and  therefore  erect  itself  into  a  tribunal 
which  shoiild  correct  such  misimderstanding.  We  receive  the  con- 
struction of  the  cotuts  of  the  nation  as  the  true  sense  of  the  law, 
and  feel  ourselves  no  more  at  liberty  to  depart  firom  that  construc- 
tion, than  to  depart  firom  the  words  of  the  statute.  On  this  prin- 
ciple, the  construction  given  by  this  court  to  the  constitution  and 
laws  of  the  United  States  is  received  by  all  as  the  true  construction  ; 
and,  on  the  same  principle,  the  construction  given  by  the  courts  of 
the  several  States  to  the  legislative  acts  of  those  States  is  received 
as  true,  unless  they  come  in  conflict  with  the  constitution,  laws,  or 
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treaties  of  the  United  States."  Among  the  many  other  cases  to 
the  same  effect  are  United  States  v,  Morrison,  4  Peters,  124  ; 
Green's  Lessee  v.  Neal,  6  Peters,  291. 

Now,  if  it  would  not  have  been  unconstitutional  for  the  leg'islature 
to  have  provided  by  the  charter  expressly,  in  so  many  words, 
that  the  plaintiffs  in  error,  on  default  in  the  redemption  of  their 
notes,  should  be  subject  to  the  six  per  cent,  given  by  the  act  of 
1824,  as  well  as  to  the  twelve  per  cent.  ^^  additional "  thereto,  it 
surely  was  not  unconstitutional  for  the  Supreme  Court  of  the  State, 
to  which  alone  belongs  the  right  of  interpreting  the  language  used  by 
the  legblature,  to  hold  that  the  terms  contained  in  the  fourth  section 
of  the  ciiarter  did  express  just  that  thing,  —  to  declare  that  the  legis- 
lature, by  the  act  of  incorporation,  had  said  that  this  bank  should  be 
subject  to  the  six  per  cent,  of  the  act  of  1824,  as  well  as  also  to  the 
twelve  per  cent.  ^^  as  additional "  thereto. 

The  Supreme  Court  of  Ohio  having  decided  that  the  act  of  1824 
is  by  the  legislature  referred  to  in  the  charter  and  made  part  of  it, 
and  the  legislature  having  full  constitutional  power  to  do  so  when  it 
passed  the  act  of  incorporation,  when  it  made  its  contract  with 
the  plaintiffs  in  error,  how  can  it  be  that  the  recovery  of  the  de- 
fendants in  error,  in  the  Supreme  Court  of  Ohio,  is  obnoxious  to 
any  constitutional  objection  ? 

The  plaintiffs  in  error  ask  this  court  to  wrest  from  the  judicial 
tribunab  of  the  States  the  right  of  expoimdmg  the  statutes  of  theur 
own  legislatures,  —  to  do  what  Mr.  Chief  Justice  Marshall  says  "  no 
court  in  the  universe,  which  professed  to  be  governed  by  principle, 
would  imdertake  to  do,"  —  erect  itself  into  a  tribunal  to  correct 
the  alleged  misinterpretations  of  their  own  statutes  by  the  judiciary 
of  the  States. 

Unless  the  construction  of  the  State  court  make  the  legislature 
to  do  an  act  which  the  legislature  cannot  constitutionally  do,  —  if 
the  legislature  might  rightfully  have  done  precisely  what  the  mter- 
pretation  of  the  State  court  says  it  did  do,  —  can  it  be  possible 
that  there  is  any  violation  of  the  constitution  ? 

The  Supreme  Court  of  Ohio  has  only  decided  that  the  legisla- 
ture of  that  State,  by  the  act  of  incorporation  of  the  plaintiffs  in 
error,  did  what  it  had  an  undoubted  constitutional  right  to  do,  — 
incorporated  in  the  charter  the  provisions  of  the  act  of  1824^  and 
added  to  the  penalties  which  it  provided  m  case  of  suspension  of 
specie  payments. 

Indeed,  the  learned  counsel  for  the  plaintiffs  in  error  (who  has 
(umished  me  with  his  printed  brief)  admits  the  soundness  of  the 
opmion  in  Ogden  v.  Saunders,  as  applied  to  a  contract  to  which 
individuals  alone  are  parties.  But  he  insists  that  a  different  rule 
should  obtain  where  the  State  is  one  of  the  contracting  parties,  — 
that,  in  the  eye  of  the  constitution,  the  properties  of  a  contract  as 
between  individuals  do  not  belong  to  an  act  of  incorporation  passed 
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by  the  legislature  of  a  State.  Well,  this  may  be  so.  But  it 
occurs  to  me,  that  this  is  dangerous  ground  for  him  to  tread.  I 
had  always  supposed  that  the  whole  basis  of  the  decision  of  this 
court  in  the  case  of  Dartmouth  College  v.  Woodward,  by  which 
charters  were  impaled  within  the  protection  of  tliis  constitutional 
provision,  was,  that  the  charter  was  similar  to,  —  identical  with,  — a 
<;ontract  between  mdividuals.  To  establish  this,  the  arguments  of 
the  learned  counsel  and  the  reasoning  of  the  court  in  that  case 
were  all  directed.  Every  argument  of  the  counsel  for  tlie  plaintiffs  in 
error,  which  tends  to  make  good  a  difference  between  a  charter  and 
an  ordinary  contract,  directly  assails  the  soundness  of  this  leading 
case,  without  which  the  plaintiffs  in  error  have  no  place  here  in 
this  court ; — for  the  foundation  of  this  writ  of  error  is,  that  this 
charter  is  a  contract,  and  as  such  within  the  protection  of  the  con- 
stitution of  the  United  States. 

The  learned  counsel  for  the  plaintiffs  in  error  also  says,  that 
**  undoubtedly  contracts  may  be  impaired  by  errors  of  the  ju- 
diciary ;  and  that  it  is  not  for  such  errors  that  resort  can  be  had 
to  this  court  from  State  tribunals."  He  admits,  "  that  if  a  contract 
be  impaired,  by  the  application,  on  the  part  of  the  court,  of  some 
legal  principle,  or  by  misconstruction  of  the  terms  of  the  contract,  a 
case  does  not  arise  for  the  jurisdiction  of  this  court."  *'  But,'* 
says  he,  ^'  if  the  contract  is  impaired  by  the  application  of  a  State 
law,  then  the  jurisdiction  does  attach." 

The  admission  amounts  to  this,  —  that  the  State  court  may  impair 
the  contract,  by  the  misapplication  of  a  legal  principle,  or  by  the 
misconstruction  of  the  terms  of  the  contract,  and  yet  the  case  not 
fall  within  tlie  jurisdiction  of  this  court.  But,  if  this  same  error  be 
committed,  under  pretext  of  a  law  of  the  State,  even  preex- 
istent  to  the  contract,  the  case  is  within  the  jurisdiction.  Ac- 
cording to  this,  if  there  had  never  been  any  such  law  in  existence 
as  the  act  of  1824,  and  the  court  had  rendered  precisely  the  same 
judgment  as  that  now  presented  in  this  record,  the  error  would,  by 
the  counsel's  own  admission,  be  beyond  the  reach  of  this  court. 
There  would  then  be  the  case  of  "  misconstruction  of  the  terms  of 
the  contract,"  —  of  "  misapplication  of  a  legal  principle,"  —  which 
he  concedes  to  be  an  error  for  which  the  judgment  is  not  amenable 
to  this  court ;  and  still  he  says,  that  because  the  mistaken  '^  legal 
principle,"  which  the  court  below  improperly  followed,  was  the 
preexisting  statute  of  1824,  instead  of  some  other  legal  principle, 
this  court  may  interpose  to  reverse  the  judgment.  The  same 
judgment  might  have  been  rendered  by  the  Supreme  Court  of  Ohio, 
and  any  other  ground  assigned  for  it  than  the  act  of  1824,  — al- 
though no  better  in  judgment  of  law  than  that,  both  being  equally 
erroneous,  —  and,  by  the  admission  of  learned  counsel,  it  could  not 
be  impeached  in  this  court  for  error. 

If  the  State  court  had  the  power  to  render  the  judgment,  it  is 
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sufficient.  The  question  with  this  court,  whose  power  over  State 
tribunals  b  limited,  is,  whether  the  judgment  can  stand,  without 
carr}ring  out,  in  accordance  with  the  legislative  intent,  a  law  of  the 
State  passed  to  impair  a  contract.  If  it  can,  then  there  is  no  er- 
ror here  for  the  correction  of  this  court.  It  is  only  where  a  law  is 
passed  to  operate  upon  exbtins  contracts,  and  where  the  decision  of 
the  State  court  is  ^^  m  favor  of  the  validity  "  of  such  law,  that  juris- 
diction to  reverse  is  vested  in  this  court.  It  matters  not  how  er- 
roneous, in  other  respects,  the  opinion  of  the  State  court  may  be. 
A  wrong  ground  assumed  for  its  judgment  b  no  cause  for  rever- 
sal by  this  court,  unless  that  ground  be  solely  that  the  State  court 
has  made  itself  instrumental  in  giving  effect  to  a  law  of  the  legis- 
lature, which,  m  its  enactment,  was  levelled  against  an  existing 
contract.  Crowell  v.  Randell,  10  Peters,  36b  ;  McKinney  et 
al.  V.  Carroll,  12  Peters,  66  ;  McDonogh  v.  Millaudon,  3  Howard, 
693. 

It  cannot  be,  in  rerum  natwaj  that  the  passing  of  a  law  can 
impair  a  contract,  unless  the  contract  be  in  bemg  when  the  law 
is  passed.  To  hold  otherwise,  —  to  declare  that  contracts  are, 
bv  this  provision  of  the  constitution,  withdrawn  not  only  from  all 
future^  but  also  from  all  ptist  legislation,  —  is  to  sweep  from  the 
States  all  legislative  power  over  the  subject-matter  of  contracts. 

If  the  legislature  cannot  pass  laws  to  operate,  in  futuroj  upon 
charters  subsequently  granted,  then,  as  it  b  conceded  that  corpora- 
tions cannot  be  affected  by  any  laws  enacted  after  the  grant  of  the 
charter,  corporations  are  indeed  supreme.  Charters  rbe  indep^d- 
ent  of  all  law.  Well  may  learned  counsel  say  that  they  are  a 
^^  law  unto  themselves " ;  for  beyond  the  few  mea^  provisions 
embodied  in  them,  they  stand  exempt  from  aU  legislative  power 
and  control. 

The  learned  counsel  for  the  plaintiffs  in  error,  in  hb  endeavour  to 
maintam  the  position  that  the  constitution  extends  to  the  improper 
application,  by  the  State  court,  of  a  preexisting  law,  observes  that 
the  wrong  is  not  done  by  the  passing  of  the  law.  He  says,  that  the 
law  does  not,  per  «e,  impair  the  contract ;  but  that  it  is  by  the  con- 
currence of  the  act  of  the  court  with  the  act  of  the  legislature 
that  the  thing  b  affected. 

If  this  be  so,  what  is  the  result  ?  Now,  it  was  the  intention  of 
the  legislature,  when  this  charter  was  granted,  that  the  provisions 
of  the  act  of  1824  should  apply  to  it,  or  that  they  should  not  ap- 
ply If,  in  legislative  intent,  the  statute  of  1824  was  to  operate 
upon  this  bank,  —  if  the  fourth  section  of  the  charter  were,  what  it 

Curports  to  be,  "  additional  "  to  that  act,  —  then  the  law  of  1824, 
y  the  terms  of  the  original  compact  between  the  State  and  the 
plaintiffs  in  error,  became  part  of  the .  charter.     It  is  parcel  of  the 
contract  itself ;  as  much  so  as  if  set  out  m  it  at  large.     Of  course, 
then,  there  b  no  error  in  the  judgment ;  for,  upon  this  hypothesis, 
28* 
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it  only  enforces  the  agreement  of  the  parties,  according  to  the  terms 
and  true  meanine  of  dieir  contract. 

If,  on  the  other  hand,  the  legislature  did  not  design  that  the  law 
of  1824  should  apply,  then  there  could  be  no  ^'  concurrence  of  the 
act  of  the  legislature  with  the  act  of  the  court."  The  "  law- 
making and  iaw-expoundmg  authorities  of  the  State  "  did  not 
"  concur."  This  "  double  agency,"  of  which  he  speaks,  did  not 
^*'  unite."  It  was  the  sole,  unauthorized  act  of  the  court ;  an  act, 
too,  not  only  not  concurring  with,  but  in  direct  violation  of,  the 
legislative  intent.  The  legislative  and  judicial  acts,  so  far  from  be- 
ing concurrent,  were  antagonist.  The  wrong  complained  of  is 
pure,  unmixed  hidicial  wrong.  So  far  as  legislation  is  concerned, 
all  is  right.  1  bat  has  not  transcended  its  power  to  strike  at  the 
contract.  The  blow  comes  from  the  judiciary  alone  ;  and  it  is  not 
less  the  sole  act  of  the  judiciary,  because,  to  secure  its  aim,  it 
seizes  upon  an  act  of  the  legislature,  and,  wresting  it  from  its  true 
design,  ghres  it  force  and  direction  never  contemplated  by  the 
legislature. 

The  whole  complaint  of  the  plaintiffs  in  error  hath  this  extent, 
no  more,  —  that  the  court  of  Ohio,  on  looking  into  the  contract, 
with  a  view  to  ascertain  its  meaning,  mistook  its  terms,  supposing 
that  the  parties  had  adopted,  as  part  of  the  charter,  the  provisions 
of  the  act  of  1824  ;  whereas  a  right  interpretation  of  the  contract, 
as  they  claim  it,  excludes  these  provisions.  That  law  was  applied 
to  the  case,  because,  in  the  judgment  of  that  court,  the  parties  had, 
when  the  contract  was  entered  into,  made  its  provisions  part  of  the 
terms  of  the  contract.  The  court  simply  declared,  that,  as  the  con- 
tract presented  itself  to  the  judicial  mind,  it  was  a  contract  incor- 
porating in^o  itself  the  provisions  of  the  act  of  1824,  as  claimed  by 
the  defendants  in  error,  and  not  excludmg  them,  as  claimed  by  the 
plaintiffs  in  error.  It  was,  m  short,  nothing  more  or  less  than  a 
simple  '*  misconstruction  of  the  terms  of  the  contract "  ;  and  upon 
that,  the  learned  counsel  tells  us,  "  a  case  does  not  arise  for  the  ju- 
risdiction of  this  court." 

Again,  the  act  of  1824  relates  to  the  remedv.  It  is  entitled, 
^'  An  act  to  regulate  judicial  proceedings  where  banks  and  bankers 
Ate  parties."  By  its  express  terms,  it  applies  to  ^'  all  actions 
brought  against  any  bank  or  banker."  Regarded  in  this  light,  it 
has  been  held,  in  respect  to  this  liability  on  suspension,  applicable 
even  to  charters  previously  granted.  Atwood  v.  Bank  of  Chilli- 
cothe,  10  Ohio  Rep.  526, 

Indeed,  the  case  of  Brown  v.  Penobscot  Bank,  8  Mass.  Rep. 
445,  cited  by  the  learned  counsel  for  the  plaintiffs  in  error,  —  pro- 
ceeding upon  the  obvious  distinction  which  obtains  between  the 
obligation  of  a  contract  and  the  remedy,  as  repeatedly  declared  by 
this  court,  —  is  to  the  same  point.  The  Penobscot  Bank  was 
4:hartered  m  the  year  1805.     In  the  year  1809,  the  legislature  of 
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Massachusetts  passed  a  general  law,  providing,  that  ^'  from  and 
after  the  first  day  of  January,  1810,  if  any  incorporated  bank  with- 
in this  Commonwealth  shall  refuse  or  neglect  to  pay,  on  demand, 
any  bill  or  bills  of  such  bank,  such  bank  shall  be  liable  to  pay  to 
the  holder  of  such  bill  or  bills  after  the  rate  of  two  per  cent,  per 
month  on  the  amount  thereof,  from  the  time  of  such  neglect  and 
refusal."  It  was  claimed,  on  the  part  of  the  Penobscot  Bank,  that 
the  act  of  1809,  "  as  applied  to  its  charter,"  was  repugnant  to  the 
constituUon.  The  court  say,  that  ^^  if  the  act  upon  which  the 
plaintiff  relied  in  this  case  was  unconstitutional,  and  therefore 
void,  it  must  be  by  force  of  some  specific  provision  m  the  consti- 
tution of  the  United  States,  or  in  that  of  this  Commonwealth.  But 
none  such  had  been  cited  at  the  bar,  nor  was  any  such  known  to 
exist.'  The  incorporation  of  a  banking  company  was  a  privilege 
conferred  by  the  legislature  on  the  members.  Punctuality  and 
promptness  in  meeting  every  demand  made  on  such  an  institution 
are  essential  to  its  existence  ;  and  a  failure  in  this  respect,  now  that 
bank-bills  form,  almost  exclusively,  the  circulating  medium  of  the 
country,  is  a  public  inconvenience  of  great  extent,  and  introductive 
of  much  mischief.  It  was,  therefore,  a  duty  highly  incumbent  on 
the  legislature,  by  all  means  within  its  constitutional  authority,  to  pre- 
vent and  punish  such  a  mischief,  and  this  the  rather,  as  these  cor- 
porations received  aU  their  powers  firom  legislative  grants.  The 
provision  made  by  the  act  under  consideration  was  equitable  and 
wise,  and  the  community  is  probably  indebted  to  it  for  the  correction 
of  an  evil,  which,  at  the  time  of  passing  the  law,  had  increased  to 
an  alarming  degree.  As  it  had  no  retrospective  effect,  there  was 
no  ground  for  complaint  on  the  part  of  the  banks,  nor  did  it  militate 
against  any  known  and  sound  pnnciple  of  legislation."     (p.  448.) 

In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat. 
696,  Mr.  Justice  Story  says,  that  ^'  a  law  punishing  a  breach  of 
contract,  by  imposing  a  forfeiture  of  the  right  acquired  under  it,  or 
dissolving  it  because  the  mutual  obligations  were  no  longer  ob- 
served, b,  in  no  correct  sense,  a  law  impairing  the  obh'gations  of  the 
contract." 

Now,  if  the  act  of  1824  can  apply  to  previously  granted  charters, 
can  there  be  a  doubt  as  to  its  appropriate  application  to  subset 
quently  granted  charters  i  Such  an  act,  passed  after  the  charter,  is 
held  valid,  upon  the  ground  that  it  does  not  impair  any  franchise 
which  the  corporation  may  lawfully  exercise  under  the  charter. 
Its  object  is  to  prevent  an  unlawful  act,  —  a  violation  of  chartered 
duty.  It  takes  away  no  vested  right,  imless  the  corporation  has  a 
vested  right  to  disregard  the  great  purpose  of  its  being,  a  "vested 
right  to  do  wrong." 

In  no  case  is  it  held  that  a  corporation  is  exempt  from  a  general 
law,  passed  even  after  the  grant  of  its  charter,  which  is  remedial 
m  its  character,  and  operates  upon  acts  in  futuro^  unless  the  lan- 
guage of  the  charter  imperatively  require  it. 
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How  much  more  cogent  is  the  act  of  1824  in  its  application  to 
charters  granted  after  its  enactment ! 

How,  then,  under  the  simple  clause  of  the  constitution,  relied 
upon  by  the  plaintiffs  in  error,  can  the  jurisdiction  of  this  court  be 
called  into  exercise,  to  reverse,  for  such  an  error  as  this,  if 
error  it  be,  the  judgm^t  of  the  Supreme  Court  of  the  State  of 
Ohio  ? 

I  take  the  simple  language  of  the  constitution  as  I  find  it :  —  '^  No 
State  shall  pass  any  law  impairing  the  obligation  of  contracts." 
The  construction  of  the  plaintifis  in  error  interpolates.  As  they 
read  the  constitution,  it  declares,  —  "  No  State  shall  pass  any  law, 
nor  shall  its  judiciary  make  any  decision,  impairing  the  obligation  of 
contracts." 

In  Satterlee  v,  Mathewson,  2  Peters,  413,  it  is  declared, 
that  ^'  there  is  nothing  in  the  consdtution  of  the  United  States 
which  forbids  the  legislature  ol  a  State  to  exercise  judicial  fimc- 
tions,"  and  in  that  case  it  was  accordingly  decided,  that  the  con- 
sdtution did  not  extend  to  an  act  which  was  of  a  hidicial  nature,  al- 
though in  the  form  of  a  law  passed  by  the  legislature  of  a  State. 
And  this  was  precisely  in  accordance  with  the  decision  made  at  an 
early  day  in  the  case  of  Calder  v.  Bull,  3  Dallas,  3&6.  See 
opinions  of  IredeU,  J.,  and  Gushing,  J.  With  much  less  reason  can 
it  be  claimed  that  a  pure  judicial  act,  done  not  by  the  passing  of  a 
law  by  the  legislature,  but  by  the  decision  of  a  court,  is  within  the 
prohibition  of  the  constitution. 

In  reply  to  what  is  said,  as  to  the  case  now  before  the  court  fall- 
ing within  the  mischief  which  the  constitution  designed  to  remedy, 
I  have  only  to  say,  that,  if  the  court  here  incline  to  go  beyond  the 

1)lain  language  of  the  constitution  itself,  and  look  into  the  evils  which 
ed  to  the  msertion  of  this  clause,  as  the  history  of  the  times  dis- 
closes them,  ample  reasons  will  be  found  coming  to  the  support  of 
the  position  which  I  mamtain.     See  4  Wheat.  205,  206. 

Besides,  m  the  case  of  Satterlee  v.  Mathewson,  2  Peters, 
381,  this  court  held,  that  retrospective  statutes  were  not  repugnant 
to  the  constitution  of  the  United  States,  unless  they  were  ex  post 
facto  (using  those  terms  in  their  restricted  sense,  as  confined  to 
criminal  laws),  or  unless  they  impaired  a  contract ;  although  of 
like   mischief  with   that  against  which   the  constitution  expressly 

Srovided.  And  it  was  well  remarked  by  Mr.  Chief  Justice 
farshall,  in  the  case  of  Providence  Bank  v.  Billings,  4  Peters, 
563,  that  the  ^'  constitution  was  not  intended  to  furnish  the  correc- 
tive of  every  abuse  of  power  which  may  be  committed  by  the  State 
governments." 

This  court  will  not  feel  inclined  to  enlarge  the  construction  of 
the  constitution,  m  order  to  abridge  the  power  of  legislation  belong- 
ing to  the  States,  their  highest  attribute  of  sovereignty,  by  any  im- 
plication  extending  this  constitutional  inhibition  to  all  preexisting 
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laws  relating  to  the  subject-matter  of  contracts.  Of  such  latitudi- 
narian  construction,  so  startling  to  State  power,  the  end  cannot  be 
seen  from  the  begmning. 

While  this  court,  in  the  exercise  of  that  high  function  which  sits 
in  judgment  upon  the  validity  of  the  legislative  acts  of  a  sovereign 
State,  has  always  shown  itself  firm  to  maintain  all  just  rights  under 
the  constitution  of  the  United  States,  it  has  also  shown  itself  not 
less  careful  to  guard  against  trenching,  by  its  decisions,  upon  the 
remnant  of  rights  which  that  constitution  has  left  to  the  States.  So 
cautious  does  it  move,  in  the  execution  of  this  most  delicate  trust, 
that  it  will  not  set  aside  an  act  of  the  legislature  of  a  State,  as  a  void 
thing,  unless  it  appear  clearly  to  be  repugnant  to  the  constitution. 
If  its  constitutionality  be  doubtful  only,  liie  doubt  resolves  itself  in 
favor  of  the  exercise  of  State  power,  and  the  act  takes  effect. 

But  I  submit  to  the  court,  with  great  confidence,  that,  as  to  this 
bank,  it  is  clear  that  the  State  of  Ohio  has  not,  by  the  passing  of 
any  law,  impaired  the  obligation  of  its  charter  contract ;  and  that 
therefore,  upon  this  record,  no  case  arises  to  which  the  constitu- 
tional inhibition  relied  upon  by  the  plaintiffs  in  error  can  extend. 

Mr.  Gilpinj  for  the  plaintiffs  in  error,  in  conclusion. 

The  act  of  the  General  Assembly  of  Ohio  of  11th  Februanr, 
1829  (3  Chase's  Ohio  Stat.  2059),  created  this  corporation  for 
banking  purposes,  declared  its  powers,  duties,  and  liabilities,  and 
especially  provided  for  the  contingency  of  its  suspending  the  pay- 
ment in  gold  and  silver  of  its  bank-notes  and  deposits,  by  imposing 
a  penalty  of  twelve  per  cent,  per  annum,  from  the  time  of  demand 
and  refusal.  An  act  of  the  28th  January,  1824  (2  Chase's  Ohio 
Stat.  1417),  had  been  previously  passed  by  the  same  legislature, 
making  several  general  regulations  in  regard  to  banks  and  bankers  in 
tliat  State  ;  and,  among  them,  providing  for  the  same  contingency, 
by  imposing  a  payment  of  six  per  cent,  per  annum  from  the  time 
of  suspension.  This  corporation  suspended  payment,  and  the  de- 
fendant in  error,  holding  a  large  amount  of  its  notes,  brought  suit  in 
the  Supreme  Court  of  Hamilton  county,  to  recover  the  penalty. 
Judgment  was  given  in  her  favor  in  that  court,  for  the  principal  of 
the  notes,  and  also  eighteen  per  cent,  interest,  subjecting  the  cor- 
poration to  the  penalty  provided  by  its  charter,  and  then,  in  addi- 
tion, to  that  provided  by  the  act  of  1824.  This  judgment  was 
carried  hy  appeal  to  the  Supreme  Court  in  bank  of  the  State  of 
Ohio,  bemg  the  highest  court  of  law  in  that  State,  and  the  plaintiffs 
in  error  contended  that  it  was  erroneous,  because  it  recognized  the 
validity  of  the  act  of  1824  as  applicable  to  the  charter  of  the  corpo- 
ration, and  thus  impaired  the  obligation  of  the  contract  made  by 
that  instrument.  At  the  hearing  of  the  case  the  court  were  equally 
divided  in  opinion  on  the  cases  assigned,  and  therefore,  according 
to  its  practice  in  such  cases,  the  judgment  of  the  inferior  court  was 
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affirmed.  No  opinion  was  delivered  by  the  Supreme  Court  in 
bank,  nor  either  of  the  judges.  No  authoritative  construction  of 
that  court  has  been  given  to  the  act  of  assembly  on  the  point  in 
question. 

The  plaintiffs  in  error  contend  that  this  judgment  should  be  re- 
versed by  this  court,  because  it  is  expressly  founded  on  the  alleged 
validity  of  the  act  of  1824,  as  applicable  to  their  charter  ;  and  as 
that  charter  was  a  contract  between  the  State  and  the  corporation, 
its  stipulatoins  are  thereby  changed,  and  its  obligation  impaired. 

The  charter  of  1829  is  a  contract,  to  which  the  parties  on  one 
side  are  tlie  State  of  Ohio  and  those  claiming  privileges  reserved 
to  them  by  the  State,  and,  on  the  other,  this  corporation.  It  is  a 
contract  with  mutual  benefits,  not  merely  of  a  general  kbd,  but 
specific,  for  the  State  reserves  to  itself  a  certain  portion  of  the 
profits  of  the  institution.  It  is  such  a  contract  as  the  constitution 
of  the  United  States  meant  t9  preserve  inviolate  in  its  stipulations. 
It  is  not  a  legislative  act,  operating  on  the  transactions  of  third 
parties,  or  entering  mto  or  forming  part  of  their  contracts,  by  the 
mere  force  of  paramount  legislation,  but  it  is  an  agreement  made  by 
the  State  itself,  as  a  party,  for  equivalents  exacted  and  received  by 
it  from  the  corporation.  It  is,  even  more  strongly  than  in  the  case 
of  a  charitable  institution  from  which  the  State  creating  it  receives 
no  direct  benefit,  a  contract  to  which  the  stockholders,  the  corpo- 
ration, and  the  State  are  the  original  parties.  ^'  It  is,"  in  the  words 
of  Chief  Justice  Marshall  (Dartmouth  College  v.  Woodward,  4 
Wheat.  518),  ^^  a  contract  made  on  a  valuable  consideration.  It 
is  a  contract  for  the  security  and  disposition  of  property.  It  is  a 
contract  on  the  faith  of  which  real  and  personal  property  has  been 
conveyed  to  the  corporation.  It  is,  then,  a  contract  within  the  letter 
of  the  constitution,  and  within  its  spirit  also."  It  is  a  contract 
^^  to  be  held  as  sacred  as  the  deed  of  an  individual."  Waddell  t^. 
Martin,  cited  I  Peters's  Dig.  481.  The  government  which  is  a 
party  to  it  ^'can  rightfully  do  nothing  inconsistent  with  the  fair 
meaning  of  the  conuract  it  has  made."  Crease  t;.  Babcock,  23 
Pick.  340. 

If  it  is  a  contract,  how  are  its  terms  to  be  ascertained  ?  The 
charter  is  the  formal  and  deliberate  act  of  both  parties,  reducing  to 
literal  stipulations  what  they  mutually  agree  to  ;  laws  not  introduced 
form  no  part  of  it,  except  so  far  as  they  are  general  municipal  laws 
regulating  all  property  ;  the  laws  that  govern  contracts  between  man 
and  man  govern  this  ;  in  such  a  case,  would  not  the  written  instru- 
ment made  by  and  between  the  parties  be  taken  as  the  declaration 
of  their  liability  ?  Nothing  is  better  settled  than  that  it  would  be. 
Vattel,  2,  17,  263 ;  Co.  Litt.  147  ;  Parkhurst  v.  Smith,  Willes, 
332  ;  Schooner  Reeside,  2  Sumner,  567  ;  Truman  v.  Lode, 
11  Adolph.  &  Ell.  597  ;  Kain  v.  Old,  2  Barn.  &  Cres.  634  ; 
Thomas  v,  Mahan,  4  Greenleaf,  516.     It  is  true,  that  written  con- 
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tracts  do  not  contam  all  the  municipal  regulations  necessary  to  their 
execution.  These  are  tacitly  embraced  in  them.  Not  so,  how- 
ever, where  the  State  is  a  party  to  the  contract,  and  those  regula- 
tions would  essentially  vary  its  terms.  In  such  a  case  the  subse- 
quent law  is  substituted  for  the  previous  one,  just  as  a  subsequent 
contract  between  the  same  individuals,  relative  to  the  same  subject- 
matter,  would  control,  modify,  or  extinguish  a  former  one. 

The  contract,  then,  between  the  State  of  Ohio  and  the  Commer- 
cial Bank  of  Cincinnati  is  that  contained  in  the  charter  passed  by 
the  former  in  1829,  and  agreed  to  and  accepted  by  the  latter. 
What  is  the  obligation  of  it  ?  The  State  obliged  the  corporation 
to  pay  a  certain  penalty  in  a  certain  contingency  ;  for  that  it  was  to 
be  liable,  and  for  no  more  ;  if  any  law  of  the  State  imposed  a 
larger  payment  in  that  contingency,  the  obligation  was  changed,  -— 
impaired.  Sturges  v.  Crowninshield,  4  Wbeaton,  122 ;  Green  v. 
Biddle,  8  Wheaton,  84  ;  Ogden  v.  Saunders,  12  Wheaton,  257. 

Is  there  any  State  kw  imposing  a  larger  liability  than  the  contract 
contained  in  tiie  charter  imposes  ?  It  imposes  a  penal^  of  twelve 
per  cent,  for  suspension  ;  that  is  the  entire  liability.  The  act  of 
1824,  as  construed  by  the  highest  court  of  law  in  the  State,  imposes 
an  additional  penal^  of  six  per  cent.  more.  This  certainly  changes 
and  impairs  the  obligation  of  the  contract  between  the  State  and  the 
bank,  unless  the  two  laws  are  so  blended  together  as  to  be  but  one 
regulation  ;  or  the  mere  priority  of  existence  of  the  act  of  1824 
makes  it  necessarily  a  part  of  that  of  1829  ;  or  the  constitutional 
prohibition  does  not  apply  to  laws  passed  previously  to  the  contract ; 
or  the  effect  of  the  law  upon  the  contract  must  result  direcdy  from 
its  own  language,  and  not  from  its  judicial  construction  or  applica- 
tion. None  of  these  exertions  can  be  successfully  maintained  in 
the  present  case. 

The  act  of  1824  is  not  blended  widi  diat  of  1829.  The  latter  is 
a  written  instrument,  deliberately  drawn  so  as  to  embrace  the  whole 
subject-matter  ;  if  the  provisions  of  the  act  of  1824  were  part  of  it, 
this  would  have  been  so  declared.  The  act  of  1829  is  not  a  mere 
legislative  act,  prescribing  a  municipal  regulation  affecting  citizens 
or  corporations,  but  it  is  the  agreement  of  the  State  itself,  for  its 
own  benefit,  secinring  what  it  claims  for  itself,  and  imposing  the  con- 
ditions on  the  other  contracting  party.  If  there  were  clauses  in  the 
act  of  1824  less  favorable  to  the  State,  could  they  be  construed  so 
as  to  affect  privileges  it  might  reserve  in  that  of  1829  ?  If  the 
State  had  agreed,  by  a  general  law,  m  1824,  to  advance  its  bonds  to 
the  amount  of  a  million  to  every  bank,  and  in  1829  agreed  by  the 
charter  to  advance  to  this  bank  bonds  to  the  amount  of  half  a  mil- 
lion, would  it  be  contended  that  the  former  agreement  was  not 
superseded  by,  but  added  to,  the  latter  ?  It  would  be  easy  to  sug- 
gest similar  contingencies.  No.  The  charter  is  complete,  so  far 
as  regards  all  matters  of  mutual  stipulation  between  the  parties ; 
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there  is  nothing  in  it  ivhich  requires  the  act  of  1824  to  be  blended 
with  it. 

Nor  is  any  inference  to  be  drawn,  by  legal  construction,  that  the 
parties  intended  to  include  the  provisions  of  the  act  of  1824  in  that 
of  1829,  because  it  was  then  in  existence,  and  was  not  expressly 
repealed.  The  facts  of  the  case  are  at  variance  with  such  an  im- 
plication ;  so  is  every  legitimate  legal  inference.  Were  this  a 
contract  between  individuals,  —  and  so,  in  the  cases  before  cited, 
this  court  has  construed  such  charters,  —  unquestionably  the  legal 
presumption  would  be  that  the  new  superseded  the  existing  con- 
tract. Such,  too,  is  the  presumption  in  legislation ;  a  subsequent 
provision  by  law  for  the  same  subject-matter  is  a  substitute  for  a 
previous  one.  General  laws  are  so  construed  ;  where  penalties  are 
imposed,  they  are  not  treated  as  cumulative  ;  where  different  reme- 
dies are  given  for  the  same  money,  both  cannot  be  resorted  to,  but 
one  or  the  other  must  be  chosen.  Titcomb  v.  Union  F.  &  M. 
Insurance  Company,  8  Mass.  333  ;  Bartiet  v.  King,  12  Mass. 
545  ;  Adams  v.  Ashby,  2  Bibb,  98 ;  Morrison  v.  Barksdale,  1 
Harper,  103  ;  SmiUi  i;.  The  State,  1  Stewart,  506  ;  Stafford  v. 
Ingersoll,  3  Hill,  41  ;  Sharp  v.  Warren,  6  Price,  137  ;  United 
States  V.  Freeman,  3  Howard,  564  ;  Daviess  v.  Fairbairn,  3  ibid. 
644 ;  Beals  v.  Hale,  4  ibid.  53.  Besides,  there  can  be  no  inference 
founded  on  a  general  legal  principle  which  is  to  prevail  against  an 
inference  derived  from  the  law  in  the  particular  case.  The  act  of 
1829  provides  for  the  entire  case  of  suspension  of  payment  of  nptes 
and  deposits  in  gold  and  silver.  Even  the  same  court  recognized 
it  as  so  doing,  when  it  was  before  them  on  another  occasion. 
State  V.  Commercial  Bank,  10  Ohio,  538.  The  only  expression 
contained  in  it,  which  can  be  cited  as  at  variance  with  this  view,  is 
the  imposition  of  the  increased  interest  as  ^'additional  damages," 
which,  it  is  contended,  should  be  construed  to  be  in  addition  to  that 
imposed  by  the  act  of  1824.  But  the  language  does  not  justify  this 
construction  ;  the  imposition  of  the  increased  interest  not  merely 
on  notes,  but  on  deposits,  which  are  not  provided  for  in  the  act  of 
1824,  is  inconsistent  with  it ;  why  double  the  rate,  if  not  to  substi- 
tute one  for  the  other  ?  it  was  to  be  an  increase  of  interest,  not  a 
penalty  imposed,  as  is  shown  by  the  express  language  to  that  effect 
m  the  charter  of  the  Franklin  Bank,  of  which  the  provisions  on  this 
point  are  the  same.  3  Chase's  Ohio  Stat.  2078.  Nor  do  judicial 
mterpretations  of  corresponding  provisions  warrant  such  a  construc- 
tion. Hubbard  v.  Chenango  Bank,  8  Cowen,  99  ;  Brown  t^.  Pe- 
nobscot Bank,  8  Mass.  448  ;  Suffolk  Bank  t;.  Worcester  Bank, 
5  Pickering,  106  ;  Suffolk  Bank  v.  Lincoln  Bank,  3  Mason,  1. 
It  is  not  denied  that  there  are  many  cases  in  which  laws,  existing  at 
the  time  of  making  a  contract,  will  be  regarded  by  courts  as  neces- 
sarily forming  a  part  of  it.  But  it  is  not  so  where  the  State  is  a 
party  to  the  contract ;  where  the  law  to  be  construed  is  itself  the 
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contract  ;  where  it  is  not  apparent  that  the  parties  must  have  con- 
templated such  an  incorporation  of  previous  laws.  3  Story's  Com. 
on  the  Constitution,  247  ;  1  Kent's  Com.  395.  There  is  no  de- 
cision of  this  court  on  the  effect  of  an  existing  State  law  on  a 
contract  made  by  the  State  itself ;  every  one  relates  to  cases  of 
contracts  between  third  persons  ;  yet  even  in  these  it  has  always 
been  held  that  it  must  appear  that  th^  existing  law  was  intended  to 
be  embraced,  either  from  a  reasonable  interpretation  of  the  terms 
of  the  contract  itself,  or  from  the  place  where  it  was  made,  which 
justiBes  the  inference  of  intention  that  the  lex  loci  was  to  govern. 
Sturges  V.  Crowninshield,  4  Wheaton,  122  ;  Clay  v.  Smith,  3 
Peters,  41 1  ;  Baker  ».  Wheaton,  6  Mass.  509,  511.  The  whole 
series  of  decisions  in  regard  to  the  effect  of  State  insolvent  laws  on 
contracts,  and  as  bemg  considered  to  form,  by  implication,  a  part 
of  them,  rests  on  this  view  of  the  subject,  as  does  the  application 
of  the  lex  loci  to  the  construction  of  them. 

The  prohibition  of  the  constitution  had  for  its  object  to  prevent 
the  obligation  of  a  contract  bemg  impaired  by  any  law  whatever,  no 
matter  whether  its  passage  was  before  or  subsequent  to  the  contract. 
The  inquiry  is.  Does  a  contract  exist  f  What  is  its  obligation  ? 
Does  a  law  impair  it  f  If  there  is  in  existence  a  contract,  valid  in 
itself,  such  as  tne  parties  had  a  right  to  make,  not  embracing  by  its 
terms  or  by  just  legal  implication  the  provisions  of  other  laws,  then 
any  State  law  that  changes  or  controls  it,  or  can  be  so  applied  by 
the  judicial  tribunals  of  the  State  as  to  change  or  control  it,  is  con- 
trary to  the  language  and  intention  of  the  constitutional  prohibition, 
no  matter  when  such  law  bears  date,  —  no  matter  whether  its  opera- 
tion be  prospective  or  retrospective,  —  on  contracts  existing  when  it 
was  passed,  or  entered  into  subsequently.  In  the  first  plan  of  the 
constitution  there  was  no  such  clause  ;  it  was  introduced  to  prevent 
any  interference  by  laws  of  the  States  with  private  contracts.  It 
was  proposed  to  restrict  this  to  such  State  laws  as  were  "  retro- 
spective," but  that  was  not  adopted,  and  the  existing  limitation  was 
made  with  a  view  to  reach  the  declared  object,  —  "a  restraint  upon 
the  States  from  impairing  the  obligation  of  contracts  "  in  any  way. 
2  Madison  Papers,  1239,  1443,  1445,  1552,  1581.  The  refer- 
ence to  a  future  action,  —  that  no  State  "  shall  pass  "  such  laws,  — 
relates  to  the  date  of  the  constitution  ;  it  is  a  prohibition  future  as 
to  that  instrument,  not  to  the  contract  to  be  affected.  No  State 
law,  after  the  constitution  should  be  adopted,  was  to  impair  the 
obligation  of  a  contract ;  this  was  the  object  of  the  prohibition. 
Calder  v.  Bull,  3  Dallas,  388  ;  Sturges  v.  Crowninshield,  4 
Wheaton,  206  ;  McMillan  v.  McNe'dl,  4  ibid.  212  ;  Ogden  v. 
Saunders,  12  ibid.  255. 

It  i«  evident,  that,  if  such  be  the  object  of  this  prohibition  of  the 
constitution,  then  to  make  it  effectual  it  must  operate,  not  only 
where  its  violation  is  the  result  of  the  direct  language  of  the  law,  but 

VOL.  V.  29 


338  SUPREME    COURT. 

Commercial  Bank  of  Cincinnati  v.  Buckingham's  Ezecutort. 

wherever  the  law  is  so  applied  by  that  branch  of  the  Slate  govern- 
ment —  its  Judiciary  —  which  enforces  the  law,  as  to  produce  this 
result,  to  violate  this  prohibition.  A  legislative  act  seldom,  per- 
haps never,  violates  a  contract  propria  vigore ;  it  is  the  judgment 
of  a  court,  applying  the  act  to  the  contract,  which  does  so  ;  the 
law  impairs  the  contract  only  by  force  of  the  judgment ;  it  is  indeed 
the  law  that  does  so,  but  only  because  the  judicial  application  of  it 
has  given  that  construction  and  application  to  its  provisions.  If 
this  were  not  so,  then  the  law  would  in  every  case  be  constitutional, 
or  the  reverse,  in  itself,  and  not  by  reason  of  Its  application.  Yet 
this  will  hardly  be  contended.  Suppose  a  law  confers  special  privi- 
leges on  a  corporation,  and  a  subsequent  general  law  forbids  corpo- 
rations to  possess  such  privileges  ;  the  latter  law  is  in  itself  consti- 
tutional, but  if  the  judiciary  so  applies  it  as  to  infringe  the  privileges 
of  the  particular  corporation,  is  it  not  a  violation  of  the  constitu- 
tional prohibition  ?  On  what  other  principle  do  the  decisions  of 
this  court,  in  regard  to  State  insolvent  laws,  rest  f  They  have  been 
held  to  be  constitutional  or  the  reverse,  not  in  themselves,  but  ac- 
cording to  the  manner  and  circumstances  to  which  they  are  applied 
by  the  judgment  of  a  court  ;  if  applied  to  contracts  made  within 
the  State  enacting  it,  an  insolvent  law  is  held  to  be  valid  ;  if  applied 
to  those  made  without  the  State,  the  identical  law  is  held  to  be 
unconstitutional,  or,  to  speak  more  correctly,  the  judgment  of  the 
court  founded  upon  it  is  reversed,  as  makmg  the  law  violate  the 
constitutional  prohibition.  When  this  whole  question  was  so  elab- 
orately discussed  by  this  court  (Ogden  v.  Saunders,  12  Wheaton, 
255),  no  point  received  more  unequivocally  than  this  the  concurring 
assent  of  the  judges  ;  they  affirmed  the  validity  of  the  State  insol- 
vent law,  as  not  contrary  to  the  constitutional  prohibition  in  its 
operation  on  the  contract,  because  it  was  made  and  to  be  executed 
withb  the  State  that  passed  the  law,  and  on  that  ground  Judge 
Johnson  placed  the  ultimate  judgment  of  the  court.  12  Wheaton, 
368.  In  one  case  (Clay  v.  Smith,  3  Peters,  411)  the  contract 
was  made  in  Kentucky,  the  suit  was  instituted  m  Louisiana,  a  dis- 
charge under  an  insolvent  law  of  the  latter  was  pleaded  and  admitted, 
because  it  appeared  that  the  plaintiff,  though  a  citizen  of  Kentucky, 
had  received  a  dividend  from  the  syndics  in  Louisiana  ;  had  not 
that  circumstance  occurred,  the  application  of  the  law  of  Louisiana 
to  the  Kentucky  contract  would  have  been  held  to  impair  its  obli- 
gation. Was  this  the  law  itself,  or  its  application,  which  constituted 
the  violation  of  the  constitutional  provision  ?  There  is  scarcely  a 
prohibition  of  the  constitution  that  might  not  be  evaded  by  State 
laws,  if  the  evasion  must  arise  necessarily  from  the  law  itself,  and 
not  from  its  application  by  the  Stale  courts.  Cannot  a  State  pass 
a  general  law  placing  certain  restrictions  on  the  travelling  of  coaches 
and  stages,  but  not  referring  in  terms,  or  by  necessary  implication, 
to  the  mail-coach,  and  if  the  highest  court  of  the  State  recognizes 
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the  law  to  be  valid  as  applied  to  such  a  coach,  is  not  that  a  viola- 
tion of  the  constitutional  reservation  to  the  United  States  exclusive- 
ly of  matters  connected  with  the  post-office  ?  Would  the  decision 
of  the  State  court  be  affirmed  by  this  court,  or,  what  is  equivalent 
thereto,  jurisdiction  over  it  be  declined,  on  the  ground  that  it  was  a 
mere  judicial  misconstruction  of  the  State  law  ?  A  State  may  pass 
a  law  requiring,  in  general  terms,  the  captain  of  a  vessel  to  adopt 
certain  sanatory  regulations  on  board,  to  carry  certain  lights,  to  steer 
in  a  certain  wav  so  as  to  avoid  collisions,  and  impose  a  penalty  for 
neglect ;  but  if  the  highest  court  of  the  State  sustained  a  suit  to  re- 
cover the  penalty,  when  it  appeared  that  the  violation  of  the  law  was 
in  the  course  of  a  foreign  voyage,  and  not  within  the  local  jurisdic- 
tion of  the  State  where  its  authority  to  enforce  police  regulations 
prevails,  would  not  that  judgment  be  subject  to  the  revision  of  this 
court  ?  A  State  has  a  right  to  borrow  money  ;  it  may  pass  a  law 
authorizing  its  executive  to  do  so  on  the  faidi  of  the  State  ;  if  in 
so  doing  he  should  issue  ^'  bills  of  credit,"  and  the  highest  court 
of  the  State  should  sustain  their  legality  as  founded  on  that  law,  would 
this  court  refuse  to  revise  that  judgment,  on  the  ground  that  the  law 
itself  was  constitutional,  and  that  its  application  to  the  particular  case 
was  a  mere  act  of  the  court,  not.  contemplated  by  the  State  legisla- 
ture, and  therefore  not  violating  the  constitutional  prohibition  ? 

Again  ;  it  is  not  alone  on  the  language  itself  of  the  State  law,  it 
is  on  its  construction  also  by  the  State  court,  that  the  supervising 
judgment  of  this  tribunal  will  be  founded.  The  decision  of  a  ques- 
tion arising  under  a  local  law  of  a  State  by  its  highest  judicial  tribu- 
nal is  regarded  by  this  court  as  final,  not  because  the  State  tribunal 
has  power  to  bind  it,  but  because  it  has  been  deliberately  held  and 
decided  that  "  a  fixed  and  received  construction  by  a  State  in  its 
own  courts  makes  a  part  of  the  statute  law."  Elmendorf  v.  Tay- 
lor, 10  Wheat.  152;  Shelby  v.  Guy,  U  ibid.  361  ;  Green  v. 
Neal,  6  Peters,  298.  We  have  here  a  local  law  of  the  State  of 
Oliio  ;  referring  to  the  law  itself,  we  find  it  to  contain  nothing  which 
impairs  the  obligation  of  the  contract  between  the  State  and  the 
Commercial  Bank  of  Cincinnati,  nothing  which  violates  the  consti- 
tutional prohibition  ;  it  has  received  a  construction  by  the  highest 
State  tribunal  which  makes  it  a  law  impairing  that  contract,  violat- 
ing that  prohibition ;  that  construction  has  therefore  become  "  a  part 
ot  the  statute  law,"  as  fully  as  if  it  were  in  terms  contained  in  it ;  the 
judgment  of  the  Supreme  Court  of  Ohio  is  founded  upon  the  law  as  so 
construed  ;  this  court,  in  revising  that  judgment,  would  not,  under 
its  own  well-considered  decisions,  give  a  different  construction  to  a 
local  law  ;  much  less  would  it  do  so  when  the  effect  would  be  to 
sanction,  under  the  form  of  a  judicial  proceeding,  an  infringement 
of  a  constitutional  prohibition. 

The  legislation  of  Congress  also  seems  to  have  contemplated  the 
enforcement  of  this  constitutional  prohibition,  where  its  infringement 
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arises  from  the  judicial  construction  of  a  State  law.  The  constitu- 
tion prohibits  the  passage  of  a  State  law  impairing  the  obligation  of 
a  contract.  It  leaves  to  Congress  the  legislation  necessary  to  en- 
force this  prohibition.  How  has  Congress  enforced  it  ?  Not  by 
reserving  to  itself  a  direct  supervision  of  the  State  laws  ;  not  by 
subjecting  them  to  a  direct  supervision  of  the  Supreme  Court  of 
the  United  States  ;  but  by  requiring  that  they  should  first  be  passed 
upon  and  construed  by  the  highest  court  of  the  State  itself,  and 
tliat,  if  the  judgment  of  that  court  so  construes  them,  or  gives  ihem 
such  validity,  as  to  make  them  repugnant  to  the  constitutional  pro- 
vision, then  this  court  may  reverse  such  judgment,  and  by  so  doing 
make  void  such  an  application  of  the  law.  What  could  be  the 
object  of  this  act  of  Congress,  if  it  was  not  to  sanction  a  revision 
of  a  judgment  of  the  highest  court  of  a  State,  founded  upon  its  con- 
stmction  of  a  State  law,  —  upon  its  holding  a  State  law  so  construed 
to  be  valid,  —  whether  that  construction  was  in  itself  right  or  WTong, 
whenever  the  direct  effect  of  such  judgment  was  to  impair,  under 
<;olor  of  that  law,  the  obligation  of  a  contract  ? 

Even  the  language  of  the  constitution  itself  is  more  comprehen- 
sive than  if  it  meant  to  prohibit  an  infringement  of  its  provision  by 
a  mere  legislative  "  act"  ;  it  seems  to  use  the  term  *'  law"  in  a 
broader  sense,  as  if  it  was  the  complete  and  sovereign  action  of  a 
State,  commenced  by  its  legislature  but  consummated  by  its  judi- 
ciary. In  another  section,  where  it  draws  the  distinction  between 
the  actions  of  these  branches  of  the  Slate  government  (art.  4,  §  1), 
it  refers  to  "public  acts"  and  "judicial  proceedings."  Did  it 
not  mean  by  a  "  law  "  the  union  of  the  two  ?  In  the  clause  of  the 
ordinance  for  the  government  of  the  Northwest  Territory,  intended 
to  embrace  the  same  object  as  that  of  the  constitution,  and  adopted 
by  the  Continental  Congress  almost  at  the  same  time,  it  was  de- 
clared that  no  such  law  ought  ever  to  be  made  "or  have  force,"  — 
as  if  any  enforcement  of  it,  whether  legislative,  executive,  or  judi- 
cial, was  as  much  to  be  guarded  against  as  its  formal  enactment. 
I  Statutes  at  Large,  51. 

Is  not  the  case  now  before  the  court  exactly  that  which  was  ad- 
verted to  by  Judge  Trimble,  as  within  the  intent  and  operation  of 
the  constitutional  prohibition  (12  Wheat.  316),  where  a  law  might 
in  itself  produce  no  effect  prohibited  by  the  constitution,  yet  would 
do  so  when  applied  to  a  case  differently  circumstanced  ?  He  held 
that  the  "  only  necessary  inquiry  "  was,  What  was  "  its  effect  and 
operation  "  in  the  suit  upon  the  particular  contract,  —  whether  that 
effect  was  to  impair  its  obligation  ?  What  has  been  the  effect  and 
operation  of  applying  the  act  of  1824  to  the  suit  which  has  been 
brought  upon  this  contract  of  1829  ;  has  it  not  been  to  impair  its 
obligation  }  Such,  too,  is  the  whole  scope  of  Chief  Justice  Mar- 
shall's remarks  in  the  same  case  (12  Wheat.  337),  where  he  denies 
that  the  constitutional  prohibition  is  confined  to  "  such  laws  only  as 
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operate  of  themselves.^'  He  says  that  the  law  itself,  at  its  passage, 
may  have  no  effect  whatever  on  the  contract,  and  asks,  —  *'  When, 
then',  does  its  operation  (in  violation  of  the  constitutional  prohibition) 
commence  ?  We  answer,  when  it  is  applied  to  the  contract  ;  then, 
and  not  till  then,  it  acts  on  the  contract,  and  becomes  a  law  impair- 
ing its  obligation."  Can  language  lay  down  a  legal  principle  more 
directly  applicable  to  the  case  before  the  court  than  this  ?  can  there 
be  any  doubt  that  the  principle  itself  is  in  entire  harmony  at  once 
with  the  language  and  the  object  of  the  constitutional  prohibition  ? 

It  is  submitted,  therefore,  that  there  is  no  circumstance  to  with- 
draw this  application  of  the  act  of  1824  to  the  charter  of  the  Com- 
mercial Bank  of  Cincinnati  from  being  included  within  the  consti- 
tutional prohibition  as  impairing  its  obligation.  If  this  has  been  es- 
tablished, then  it  is  clear  that  the  judgment  of  the  Supreme  Court 
of  Ohio,  recognizing  that  act  as  vaUd  when  so  applied,  may  and 
ought  to  be  reversed  by  this  court ;  for  it  appears  by  the  record 
that  the  validity  of  the  State  law  was  drawn  in  question  on  that 
ground  in  the  State  court,  and  its  validity  there  affirmed.  Miller  v. 
Nichols,  4  Wheat.  311;  Wilson  v.  Blackbird,  2  Peters,  250  ;  Sat- 
terlee  v.  Mathewson,  2  Peters,  409  ;  Harris  v.  Dennie,  3  Peters, 
292  ;  Crowell  v.  Randell,  10  Peters,  391. 

Mr.  Justice  GRIER,  after  giving  the  statement  of  the  case 
which  is  prefixed  to  this  report,  proceeded  to  deliver  the  opinion 
of  the  court. 

The  first  and  only  question  necessary  to  be  decided  in  the  pres- 
ent case  is,  whether  this  court  has  jurisdiction. 

To  bring  a  case  for  a  writ  of  error  or  an  appeal  from  the  highest 
court  of  a  State,  within  the  twenty-fifth  section  of  the  Judiciary  Act, 
it  must  appear  on  the  face  of  the  record,  —  1.  That  some  of  the 
questions  stated  in  that  section  did  arise  in  the  State  court  ;  and, 
2.  That  the  question  was  decided  in  the  State  court,  as  required  m 
the  section. 

It  is  not  enough,  that  the  record  shows  that  "  the  plaintiff  in 
error  contended  and  claimed  "  that  tlie  judgment  of  the  court  im- 
paired the  obligation  of  a  contract,  and  violated  the  provisions  of  the 
constitution  of  the  United  States,  and  "  that  this  claim  was  overruled 
by  the  court " ;  but  it  must  appear,  by  clear  and  necessary  intend- 
ment, that  the  question  must  have  been  raised,  and  must  have  been 
decided,  in  order  to  induce  the  judgment.  Let  us  inquire,  then, 
whether  it  appears  on  the  face  of  this  record,  that  the  validity  of  a 
statute  of  Ohio,  "  on  the  ground  of  its  repugnancy  to  the  constitu- 
tion or  laws  of  the  United  States,"  was  drawn  in  question  in  this 
case. 

The  Commercial  Bank  of  Cincinnati  was  incorporated  by  an  act 
of  the  legislature  of  Ohio,  passed  on  the  1 1th  of  February,  1829, 
which  provided,  that,  in  case  that  the  bank  should  at  any  time  sus* 
29* 
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pend  payment,  and  refuse  or  delay  to  pay  in  gold  or  silver  any  note 
or  bill  on  demand,  it  should  be  '^  liable  to  pay,  as  additional  dam- 
ages, to  tlie  holder  of  such  notes  twelve  per  cent,  per  annum  on 
the  amount  thereof,  for  the  time  during  which  such  payment  shall  be 
refused  or  delayed. "  By  a  previous  act  of  24th  of  January,  1 824 ,  all 
banks  had  been  declared  liable  to  pay  six  per  cent,  interest  on  their 
notes,  when  they  had  refused  payment  on  demand,  from  the  time  of 
such  demand  or  refusal,  ^^  or  from  the  time  that  such  bank  or  banker 
shall  have  ceased  or  refused  to  redeem  his  notes  with  good  and  law- 
ful money  of  the  United  States."  The  only  question  which  arose 
on  the  trial  of  the  case  was,  whether  the  bank  was  liable  to  pay 
the  twelve  per  cent,  in  addition  to  the  interest  of  six  per  cent,  given 
by  the  act  of  1824,  or  only  the  twelve  per  cent,  imposed  by  the 
act  of  incorporation. 

Did  the  decision  of  this  point  draw  in  question  the  validity  of 
either  of  these  statutes,  on  the  ground  of  repugnancy  to  the  consti- 
tution of  the  United  States  f  Or  was  the  court  merely  called  upon 
to  decide  on  their  construcdon  ? 

We  are  of  opinion  that  there  can  be  but  one  answer  to  these  ques- 
tions, and  but  few  words  necessary  to  demonstrate  its  correctness. 

It  is  too  plain  for  argument,  that,  if  the  act  of  incorporation  had 
stated,  in  clear  and  distinct  terms,  that  the  bank  should  be  liable,  in 
case  of  refusal  to  pay  its  notes,  to  pay  twelve  per  cent,  damages  in 
addition  to  the  interest  of  six  per  cent,  imposed  by  the  act  of  1824, 
the  validity  of  neither  of  the  statutes  could  be  questioned,  on  ac- 
count of  repugnancy  to  the  constitution.  But  the  aUegation  of  the 
plaintiffs'  counsel  is,  that  the  statute  of  1824  was  not  intended  by 
the  legislature  to  apply  to  their  charter,  and  that  the  court  erred  in 
their  construction  o/  it ;  and  therefore  made  it  unconstitutional  by 
their  misconstruction.  A  most  strange  conclusion  from  such  prem- 
ises. 

But  grant  that  the  decision  of  that  court  could  have  this  effect ; 
it  would  not  make  a  case  for  the  jurisdiction  of  this  court,  whose  aid 
can  he  invoked  only  where  an  act  alleged  to  be  repugnant  to  the 
constitution  of  the  United  States  has  been  decided  by  the  State 
court  to  be  valid,  and  not  where  an  act  admitted  to  be  valid  has  been 
misconstrued  by  the  court.  For  it  is  conceded  that  the  act  of  1824 
is  valid  and  constitutional,  whether  it  applies  to  the  plamtiffs^  charter 
or  not ;  and  if  so,  it  follows,  as  a  necessary  consequence,  that  the 
question  submitted  to  the  court  and  decided  by  them  was  one  of 
construction,  and  not  of  validity.  They  were  called  upon  to  decide 
what  was  the  true  construction  of  the  act  of  1829,  and  what  was 
the  meaning  of  the  phrase  ^^  additional  damages,^'  as  there  used,  and 
not  to  declare  the  act  of  1824  unconstitutional.  If  this  court  were 
to  assume  jurisdiction  of  this  case,  it  is  evident  that  the  question 
submitted  for  our  decision  would  be,  not  whether  the  statutes  of 
•OIiio  are  repugnant  to  the  constitution  of  the  United  States,  but 
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whether  the  Supreme  Court  of  Ohio  has  erred  in  its  construction 
of  them.  It  is  the  peculiar  province  and  privilege  of  the  State 
courts  to  construe  their  own  statutes  ;  and  it  is  no  part  of  the  func- 
tions of  this  court  to  review  their  decisions,  or  assume  jurisdiction 
over  them  on  the  pretence  that  their  judgments  have  impaired  the 
obligation  of  contracts.  The  power  delegated  to  us  is  tor  the  re- 
straint of  unconstitutional  legislation  by  the  States,  and  not  for  the 
correction  of  alleged  errors  committed  by  their  judicianr. 

We  are  of  opinion,  therefore,  that  this  case  must  be  dismissed  for 
want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  State  of  Ohio,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  this  cause  be  and  the  same  is  hereby  dis- 
missed, for  the  want  of  jurisdiction. 


John  Scott  and  Gael  Boland,  Plaintiffs  in  error,  v,  John  Jones, 
Lessee  of  The  Detroit  Young  Men's  Society,  Defendants  in 

ERROR. 

An  objection  to  the  validity  of  a  statute,  founded  apon  the  ground  that  the  legisla^ 
ture  which  passed  it  were  not  competent  or  duly  organized,  under  acts  of  Congress 
and  the  constitution,  so  as  to  pass  valid  statutes,  is  not  within  the  cases  enumer- 
ated in  the  twenty-fiflh  section  of  the  Judiciary  Act,  and  therefore  this  court  has 
no  jurisdiction  over  the  subject. 

In  order  to  give  this  court  jurisdiction,  the  statute  the  validity  of  which  is  drawn  in 
•  question  must  be  passed  by  a  State,  a  member  of  the  Union,  and  a  public  body 
owin^  obedience  and  conformity  to  its  constitution  and  laws. 

If  public  bodies,  not  duly  organized  or  admitted  into  the  Union,  undertake,  as 
Dtates,  to  pass  laws  which  might  encroach  on  the  Union  or  its  granted  powers, 
such  conduct  would  have  to  be  reached,  either  by  the  power  of  the  Union  to  put 
down  insurrections,  or  by  the  ordinary  penal  laws  of  the  States  or  Territories 
within  which  these  bodies  are  situated  and  acting. 

But  their  measures  are  not  examinable  by  this  court  on  a  writ  of  error.  They  are 
not  a  State,  and  cannot  pass  statutes  within  the  meaning  of  the  Judiciary  Act. 

This  case  was  brought  up  by  a  writ  of  error,  issued  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  firom  the  Supreme  Court 
of  the  State  of  Michigan. 

It  was  an  ejectment  brought  in  the  Circuit  Court  for  the  county  of 
Wayne,  State  of  Michigan  (State  court),  by  the  Detroit  Young 
Men's  Society  against  the  plaintiffs  in  error,  to  recover  lot  No.  56, 
in  section  one,  m  the  city  of  Detroit. 

On  the  trial  of  the  cause,  in  December,  1841,  the  plaintiffs  below 
offered  in  evidence 
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1 .  An  act  of  incorporation  by  the  legislature  of  the  State  of 
Michigan,  passed  on  the  26(h  of  March,  1836,  entitled  '^  An  act  to 
incorporate  the  members  of  the  Detroit  Young  Men's  Society." 
To  the  admission  of  this  act  in  evidence  the  defendants  objected, 
but  the  court  overruled  the  objection,  and  allowed  it  to  be  read  to 
the  jury  ;  whereupon  the  defendants  excepted. 

2.  A  deed,  bearing  date  on  the  1st  of  July,  1836,  executed  by 
Solomon  Sibley,  judge,  George  Morell,  and  Ross  Wilkins,  judge, 
purporting  to  convey  lot  No.  66  to  the  Detroit  Young  Men's  So- 
ciety, the  plaintiffs  having  first  proved,  by  the  witnesses  to  the  deed, 
that,  on  or  before  that  day,  the  said  Sibley,  Morell,  and  Wilkins 
were  reputed  to  be,  and  acted  as,  judges  of  the  Territory  of  Michi- 
gan, appointed  by  the  authority  of  the  United  States. 

The  act  of  Congress  under  which  they  acted  was  that  of  21st 
April,  1606,  ch.  43  (2  Statutes  at  Large,  398). 

To  the  admission  of  this  deed  as  evidence,  the  defendants  objected, 
upon  five  grounds.  But  the  court  overruled  the  objections,  and  al- 
lowed the  ijastruraent  to  be  read  to  the  jury  ;  whereupon  the  de- 
fendants excepted. 

The  defendants  then  offered  in  evidence  the  following  :  — 

1 .  A  deed  from  the  treasurer  of  the  county  of  Wayne  to  John 
Scott,  dated  1 0th  October,  1833,  conveying  the  title  for  taxes  ; 
which  deed  the  court  refused  to  permit  to  be  read  in  evidence,  un- 
less it  were  first  shown  that  the  title  bad  passed  out  of  the  United 
States,  and  that  the  same  had  been  regularly  assessed  and  returned  ; 
to  which  refusal  of  the  court  the  defendants  excepted. 

2.  A  resolution  of  the  governor  and  judges  of  the  Territory  of 
Michigan,  dated  on  the  8th  of  September,  1806,  that  the  basis  of 
the  town  should  be  an  equilateral  triangle,  having  every  angle  bi- 
sected by  a  perpendicular  line  on  the  opposite  side,  and  then  proved, 
by  a  mathematical  calculation,  that  lot  No.  66  was  the  same  as  that 
which  was  known  as  lot  No.  52  prior  to  27th  April,  1 807  ;  and 
then  offered  a  resolution  of  the  governor  and  judges,  dated  on  13tb 
March,  1807,  conveying  said  lot  No.  52  to  Elijah  Brush. 

To  all  which  evidence  the  plaintiff  objected,  and  the  court  sus- 
tained the  objection  ;  whereupon  the  de^ndants  excepted. 

The  defendants  then  offered  a  witness,  to  prove  that  he  had  ap- 
plied to  the  governor  and  judges  for  information  as  to  what  lots  were 
taxable,  and  that  they  had  informed  him  that  the  lot  in  question  was 
taxable  in  1828  ;  to  the  admission  of  which  evidence  the  plaintiff 
objected,  and  the  court  sustained  the  objection  ;  whereupon  the  de- 
fendants excepted. 

I'he  defendants  further  offered  parol  evidence  relative  to  the 
conduct  and  declarations  of  the  governor  and  judges,  to  which  the 
plaintiff  objected,  and  the  court  sustained  the  oojection  ;  whereupon 
the  defendants  excepted. 

And  on  the  trial  of  said  issue,  it  further  appeared  in  evidence. 
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from  the  records  of  the  Secretary  of  State,  that  a  legislature  of  the 
State  of  Michigan,  duly  elected  and  returned,  was  organized  and 
duly  qualified,  under  the  constitution  of  said  State,  on  the  third  day 
of  November,  A.  D.  1835,  and  that  Stevens  T.  Mason,  having 
been  duly  elected  and  returned,  was  on  the  same  day  duly  qualified, 
and  took  upon  himself  the  execution  of  the  office  of  governor  under 
the  constitution  of  the  said  State  of  Michigan  ;  that  the  aforesaid  act, 
entitled  "  An  act  to  incorporate  the  members  of  the  Detroit  Young 
Men's  Society,"  was  approved  by  the  said  Stevens  T,  Mason  on 
the  26th  of  March,  in  the  year  1836,  and  who  was  at  that  time  gov- 
ernor, acting  under  the  constitution  of  the  State  of  Michigan  ;  that 
John  S.  Homer  was  Secretary  of  the  late  Territory  of  Michigan, 
and  in  the  month  of  July,  1835,  acted  as  governor  of  said  Territory  ; 
that  he  was  the  last  person  who  exercised  the  functions  of  territorial 
governor  of  the  Territory  of  Michigan  ;  that  the  last  official  act  of 
said  Horner,  as  governor  of  the  Territory  of  Michigan,  in  the  office 
of  the  Secretary  of  State,  is  a  proclamation,  dated  in  the  month  of 
July,  in  the  year  1835,  but  by  reputation  it  appeared,  that  the  said 
Homer  purported  to  act  as  territorial  governor  of  Michigan  until 
some  time  in  the  year  1836.  It  further  appeared,  by  the  records 
produced  by  the  late  clerk  of  the  late  Supreme  Court  of  the  Territory 
of  Michigan,  that  a  session  of  said  court  purported  to  have  been 
holden  by  George  Morell  and  Ross  Wilkins,  as  territorial  iudges,  in 
the  month  of  June,  1836,  and  adjoumed  the  30th  of  said  month. 
And  it  further  appeared,  on  the  trial  of  said  issue,  that  Solomon 
Sibley,  George  Morell,  and  Ross  Wilkins  purported  to  act  as 
judges  of  the  Territory  of  Michigan  on  the  1st  of  July,  in  the  year 
1836.  And  on  the  trial  of  said  issue  the  defendants  ofiered  a  wit- 
ness, who  was  present  at  the  time,  to  prove  to  the  jury  that  Solo- 
mon Sibley  and  Ross  Wilkms,  acting  as  judges  of  the  Territory  of 
Michigan,  held  a  session  of  the  Supreme  Court  of  said  Territory  on 
the  first  Monday  of  January,  in  the  year  1837,  and  of  which  the 
clerk  of  said  Supreme  Court  made  no  record  ;  to  the  admission  of 
which  the  plaintiff,  by  his  attorney,  objected,  and  the  court  sus- 
tained the  objection,  and  rejected  said  evidence,  and  the  defendants, 
by  their  attorney,  duly  excepted  thereto. 

« And  the  testimony  on  both  sides  being  closed  and  commented 
upon,  and  the  said  court  being  about  to  charge  the  said  jury,  and  to 
commit  to  them  the  said  cause,  the  said  defendants,  by  their  attor- 
ney, moved  the  said  court,  and  requested  them  to  charge  the  said 
jury,  in  the  words  or  effect  following,  to  wit : 

First.  That  the  act  herein  before  mentioned,  entided,  "  An  act 
to  incorporate  the  members  of  the  Detroit  Young  Men's  Society," 
was  not  of  force,  or  m  any  wise  sufficient  in  the  law  to  create  and 
constitute  of  the  lessors  of  the  plaintiff  a  corporation  or  body  poli- 
tic, in  the  law,  capable  to  take  or  hold  said  lot  or  premises,  nor  the 
title  thereof,  nor  to  exercise  any  corporate  rights  or  powers  m  virtue 
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or  under  color  of  said  act,  unless  the  jury  should  find  that  the  State 
government  of  the  Slate  of  Michigan  was,  at  the  time  of  the  passing 
and  approval  of  said  act,  established,  and  in  full  and  legal  force  and 
operation. 

Second.  That  from  and  after  the  establishment  and  coming 
into  force  and  operation  of  said  State  government,  and  of  the  legis- 
lature thereof,  the  territorial  government  established  by  the  United 
States,  and  previously  in  full  force  in  and  over  the  Territory  of 
Michigan,  ceased,  and  in  law  and  in  (act  became  abrogated,  super- 
seded, and  annulled. 

Third.  That  from  and  after  the  commg  into  effect  and  operation 
of  said  State  government,  the  powers,  duties,  and  office  of  judges  of 
said  territory  ceased,  and  became  in  like  manner  abrogated  and 
abolished,  and  by  consequence  the  said  Solomon  Sibley,  George 
Morell,  and  Ross  Wilkms,  as  said  supposed  judges  of  said  Territory, 
were  no  longer,  after  the  said  establishment  and  coming  into  opera- 
tion of  said  government,  competent  in  the  law,  as  such  judges  of  the 
Territory  of  Michigan,  by  said  supposed  deed  by  them  executed,  to 
convey  any  right  or  title  in,  to,  or  of  said  lot  No.  66,  or  the  prem- 
ises in  question,  to  the  said  lessors  of  the  plaintiff,  nor  to  perform 
any  other  of  the  functions,  nor  exercbe  the  powers,  previously  con- 
ferred by  any  act  or  acts  of  Congress  upon  the  territorial  judges  of 
said  Territory  of  Michigan. 

Fourth.  But  if  the  said  jury  should  find  that  the  said  Solomon 
Sibley,  George  Morell,  and  Koss  Wilkins  were,  on  the  said  first  day 
of  JiJy,  in  the  year  1836,  severally  in  the  legal  exercise  of  the 
office  of  judge  of  said  Territory  of  Michigan,  duly  appointed  by  the 
United  States,  and  holding  office  under  such  appointment,  and  that 
they  severally  signed  and  sealed  said  paper,  writing,  or  deed,  in  the 
execution  of  their  said  offices,  according  to  the  act  of  Congress  en- 
titled, ^^  An  act  to  provide  for  the  adjustment  of  titles  to  land  in  the 
town  of  Detroit  and  Territory  of  Michigan,  and  for  other  pur- 
poses," approved  April  21st,  A.  D.  1806,  then  that  by  conse- 
quence it  followed  and  resulted  that  the  said  act,  entitled,  **  An  act 
to  incorporate  the  members  of  the  Detroit  Young  Men's  Society," 
was  without  authority,  and  in  contempladon  of  law  did  not  create  nor 
constitute  the  lessors  of  the  plaintiff  on  the  26th  day  of  March,  A. 
D.  1836,  nor  on  any  other  day,  a  corporation  or  body  politic,  and 
corporation  competent  to  purchase,  acquire,  or  hold  the  lot  in  ques- 
tion, or  any  real  estate  whatever. 

Fifth.  That  a  territorial  and  State  government  cannot  coexist  in 
any  of  their  respective  departments  ;  that  if  the  lessors  of  the  plain- 
tiff were  well  incorporated,  and  competent,  in  virtue  of  said  act  of 
incorporation  of  the  legislature  of  the  State  of  Michigan,  to  take 
and  hold  the  lot  or  premises  in  question,  then  the  territorial  govern- 
ment of  the  Territory  of  Michigan  was,  at  the  date  of  said  paper, 
writing,  or  deed,  under  which  the  lessors  of  the  plaintiff  claim  utle, 
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abrogated  and  at  an  end,  and  the  governor  and  judges  of  said  Ter- 
ritory had  no  legal  existence,  and  said  deed  is  therefore  void,  and 
can  convey  no  title  in  any  event ;  therefore  the  plaintiff  cannot 
recover. 

Sixth.  That  the  paper^  writing,  or  deed  under  which  the  lessors 
of  the  plaintiff  make  title  to  the  lot  or  premises  in  question,  being  a 
deed  of  bargain  and  sale,  and  not  a  donation,  is  void,  and  can  in  no 
manner  be  the  foundation  of  any  title,  not  bemg  executed  by  the 
governor  of  the  Territory  of  Michigan,  as  required  by  the  act  of 
Congress,  in  virtue  of  which  it  purports  to  have  been  made  and  ex- 
ecuted ;  and  therefore  the  plaintiff  cannot  recover.  All  which 
charges  the  court  refused  to  give  to  the  said  jury,  and  to  which  re- 
fusal the  defendants,  by  their  attorney,  then  duly  excepted  ;  and,  on 
the  contrary,  tlie  court  charged  the  jury  that  the  lessors  of  the  plain- 
tiff were  well  incorporated  by  the  legislature  of  the  State  of  Michi- 
gan, and  by  a  body  competent  so  to  do,  and  that  the  aforesaid  deed, 
under  which  the  lessor  of  the  plaintiff  makes  title,  was  well  exe- 
cuted in  the  law,  and  by  those  competent  in  the  law  to  convey  title 
to  the  lot  or  premises  in  question  ;  and  that,  on  the  1st  day  of  July, 
1836,  there  was  a  governor  and  judges  of  the  Territory  of  Michi- 
gan, competent  to  convey  title  to  the  premises  m  question,  under 
the  act  of  Congress  referred  to  in  said  paper,  writing,  or  deed  ;  and 
that,  under  said  act  of  Congress,  the  said  paper,  writing,  or  deed  was 
well  and  sufficiently  executed  without  being  executed  by  the  gov- 
ernor of  the  Territory  of  Michigan,  or  being  acknowledged  or 
proved,  as  required  by  the  law  of  the  time  when  the  same  was 
made,  in  relation  to  all  the  conveyances  affecting  real  estate ;  to 
which  charges  of  the  court  the  defendants  excepted. 

The  Supreme  Court  of  Michigan,  in  March,  1843,  affirmed  the 
judgment  of  the  court  below  (1  Dougl.  Mich.  R.  119),  and  the  cause 
was  brought  before  this  court  by  a  writ  of  error,  issued  under  the 
twenty-fifth  section  of  the  Judiciary  Act. 

It  was  argued  by  Jl/r.  Woodbridge^  for  the  plaintiffs  in  error, 
and  by  Mr,  Howard  and  Mr,  Hand  (in  a  printed  argument),  for 
the  defendants  in  error. 

Mr.  Woodhridge^  for  the  plaintiffs  in  enror,  enumerated  the  fol- 
lowing causes  of  error  in  the  decision  of  the  court  below,  viz. :  — 

That  the  evidence  tendered  and  offered  to  be  introduced  at  the 
trial  of  said  cause  by  the  said  plaintiffs  in  error,  in  support  of  the 
right  and  title  specially  set  up  and  claimed  by  them,  under  the  act  • 
of  Congress  in  said  record  mentioned,  as  by  the  said  record  ap- 
pears, was  rejected,  and  not  permitted  to  be  read  and  heard  on  the 
trial  of  said  cause  ;  whereas,  by  the  law  of  the  land  and  a  just 
construction  of  said  act  of  Congress,  the  same,  or  some  of  it,  ought 
to  have  been  admitted  and  received  in  evidence  on  said  trial. 
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That  the  matters  and  things  which  the  said  pbintifis  in  error 
moved  and  prayed  the  court  to  give  in  charge  to  the  jury,  as  the 
same  in  said  record  are  stated  and  set  forth,  were  not  so  given  in 
charge  to  said  jury  ;  whereas  the  same,  or  some  part  thereof,  ought 
to  have  been  so  by  the  court  given  in  charge,  and  the  jurors  who 
tried  the  said  cause  so  therein  instructed. 

That  the  matters  and  things  given  in  charge  to  the  said  jurors  at 
the  trial  of  said  cause,  and  as  the  same  in  said  record  appear,  ought 
not,  according  to  the  law  of  the  land,  to  have  been  so  given  in 
charge,  nor  the  said  jurors  to  have  been  so  instructed. 

That,  on  the  face  of  the  record  and  proceedmgs  aforesaid,  it 
appears  that  the  certain  legislative  act  in  said  record  mentioned,  the 
validity  whereof  was  drawn  in  question  in  said  cause  on  the  ground 
of  its  repugnancy  to  the  constitution  and  laws  of  the  United  States, 
was  decided  and  pronoimced  to  be  valid  ;  whereas,  by  the  laws  of 
the  land,  the  decbion  in  the  premises  ought  to  have  been  against  the 
validity  thereof. 

This  is  an  action  of  ejectment  brought  by  defendants  in  error,  in 
the  Circuit  Court  for  the  circuit  of  Wayne  county,  in  the  State 
of  Michigan,  against  the  plaintiffs  in  error,  for  a  lot  of  ground  in  the 
city  of  Detroit.  Exceptions  being  taken  during  the  trial  to  sundry 
decisions  of  the  court,  the  cause  was  removed  on  error  to  the  Su- 
preme Court,  the  highest  judicial  tribunal  of  the  State.  The  sev- 
eral points  made  were  there  decided  against  the  plaintiffs  in  error, 
and  the  judgment  below  (in  favor  of  defendants  in  error)  affirmed. 
That  judgment  of  affirmance  and  the  whole  record  is  brought  by 
error  to  this  court. 

The  first  testimony  sought  to  be  introduced  by  defendants  in 
error  (plaintiffs  below)  was  a  private  act,  appearing  to  have  been 
passed  by  the  legislature  of  the  State  of  Michigan,  on  the  26th  day 
of  March,  1836.  It  purports  to  incorporate  tlie  defendants  in  er- 
ror by  the  name  of  *'  The  Detroit  Young  Men's  Society"  ;  to 
vest  them  with  the  capacity  to  acquire  and  hold  real  estate,  to  sue 
and  be  sued,  &c.  The  introduction  of  this  private  act  was  resisted, 
on  the  ground  that  this  pseudo  legislature  had  no  legal  existence  at 
the  time  of  passmg  the  act.  That  at  that  period,  and  both  before 
and  after,  the  territorial  government  established  by  the  United  States 
was  in  full  and  legal  force  throughout  the  District  of  Michigan,  and 
that  Michigan  did  not  become  a  '*  State  "  until  the  27th  of  Janu- 
ary, 1 837,  some  ten  months  after  the  date  of  the  act  objected  to  ; 
and  consequently  that  the  act  was  repugnant  to  the  sovereignty, 
constitution,  and  laws  of  the  United  States,  and,  as  such,  of  no 
force  and  null. 

The  act  was  permitted  to  be  introduced  and  read,  and  was  de- 
cided by  the  State  courts  to  be  a  good  and  valid  act  to  incorporate 
the  defendants.     To  that  decision  due  exception  was  taken. 

Having  thus,  by  the  decision  of  the  court,  established  their  title 
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to  sue,  the  defendants  in  error  next  offered  in  evidence  the  paper 
purporting  to  be  a  deed  from  the  territorial  judges,  appointed  by 
the  President  and  Senate  of  the  United  States,  which  is  set  out  in 
the  record.  Its  admission  was  objected  to,  on  the  ground,  that, 
upon  a  just  construction  of  the  act  of  Congress  of  April  21,  1806 
(which  constitutes  the  territorial  governor  and  judges  ex  officio  com- 
missioners or  trustees,  with  power,  in  the  manner  and  for  the  pur- 
I)oses  it  indicates,  to  convey  the  title  of  the  United  States  to  those 
ots,  and  also  to  ten  thousand  acres  of  land  adjacent  to  the  city  of 
Detroit) ,  the  joint  concurrence  of  the  governor  of  the  Territory  in 
the  execution  of  the  deed  was  indispensable. 

Its  admission  was  also  objected  to,  on  the  ground  that  the  lot  in 
question  was  not  a  part  of  the  ten  thousand  acres  mentioned  in  the 
act  of  Congress,  which  alone  the  trustees  were  authorized  to  sell 
for  money ;  but  a  lot  within  the  limits  of  the  town,  with  respect  to 
which  the  trustees  could  dispose  of  it  only  by  a  deed  of  confirma- 
tion to  a  previous  proprietor,  or  by  way  of  donation  to  some  citizen 
of  the  United  States  who  had  been  resident  in  the  old  town  at  the 
time  of  the  fire,  and  who  had  suffered  by  the  conflagration.  There 
could  be  no  pretence  that  defendants  in  error  came  within  that  de- 
scription of  persons. 

It  was  objected,  also,  that  the  instrument  sought  to  be  introduced 
as  a  deed  was  not  executed  nor  authenticated  according  to  the  pro- 
visions of  the  ordinance  of  1787,  nor  according  to  the  general  law 
of  the  Territory.  But  more  especially  it  was  objected,  that  it  ap- 
pears upon  the  face  of  it  to  have  been  executed  by  the  United 
States  judges  of  the  Territory  on  the  first  day  of  July,  1836,  many 
months  after  the  State  government  was,  by  tne  same  State  judges, 
decided  to  have  come  into  full  operation  ;  and  some  four  months 
after  the  defendants  in  error  had  caused  themselves  to  be  mcorpo- 
rated  by  a  body  which  assumed  to  be  the  legislature  of  a  sovereign 
State.  Assuming  that  the  court  would  adhere  to  its  own  decision, 
and  that,  according  to  that  decision,  the  State  government  had  be- 
come fully  and  constitutionally  established  on  a  day  prior  to  the 
incorporation  of  defendants  in  error,  it  was  insisted  that  the  ter- 
ritorial government  must  eo  instanti  have  become  abrogated  ;  that 
the  two  governments  could  not  exist  together ;  that  if  the  State 
government  had  become  established,  the  office  of  territorial  judge, 
as  a  consequence,  must  have  ceased  ;  that  whensoever  their  office 
ceased,  their  power  as  ex  officio  commissioners  or  trustees  ceased 
also  with  it ;  and  that  consequently  their  deed  was  void,  as  being 
no  longer  authorized  by  the  law.  These  objections  were  all  over- 
ruled. The  document  was  received  in  evidence  as  a  valid  instru- 
ment to  convey  the  land,  and  the  decisions  of  the  court  severally 
excepted  to. 

The  defendants  in  error  having  here  rested  their  case,  the  plain- 
tiffs in  error,  whose  peaceable  possession  of  the  premises  had  been 
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sufficiently  established,  then  undertook  to  prove  that  the  same  lot 
had  been  confirmed  and  conveyed  by  the  governor  and  judges  of  the 
Territory,  in  1807,  to  "  Tod  &  McGill,*'  inhabitants,  merchants, 
and  proprietors  of  lots  in  the  old  town  of  Ctetroit  before  its  destruc- 
tion by  fire.  That,  having  thus  become  the  property  of  individual 
proprietors,  it  became  subject  to  be  assessed  and  taxed,  and,  the  tax 
remaining  unpaid,  to  be  sold  for  the  payment  of  it.  That  it  was  so 
taxed,  and  according  to  the  law  of  the  land  offered  at  public  auc- 
tion ;  and  that  plaintiffs  in  error  became  the  purchasers,  and  received 
a  deed  for  it  executed  by  the  officer  to  that  end  appointed  by  the 
law. 

In  order  to  establish  the  important  fact,  that  the  title  of  the  lot 
had  passed  out  of  the  United  States,  plaintiffs  in  error  offered  and 
moved  to  introduce  the  journals  and  records  of  the  governor  and 
judges  as  a  board  of  commissioners  or  trustees  (under  the  act  of 
2 1  St  April,  1806).  Which  journals  and  records  purported  to  show 
that  the  "  claims  of  Tod  &  McGill "  had  been  duly  *'  adjusted," 
and  the  lot  in  question  (with  others)  confirmed  to  them  as  proprie- 
tors of  lots  in  "the  old  town.''  And,  also,  plaintiffs  moved  and 
tendered  to  introduce  proof  of  the  declarations  of  the  board  (the 
governor  and  judges),  formally  and  officially  made  in  1828,  in  an- 
swer to  the  official  application  of  the  assessor  of  taxes  for  that  year 
(made  with  the  view  of  obtaining  that  information  which  was  neces- 
sary to  enable  him  to  perform  his  duty  as  assessor)  ;  that  the  lot  in 
question  had  been  conveyed  by  thet%,  had  become  individual  prop- 
ert}'',  and  was  therefore  liable  to  taxation.  Plaintiffs  in  error  also 
moved  and  tendered  to  introduce  the  deed  from  the  officer  appoint- 
ed by  the  law  to  conduct  the  sales  of  lands  for  unpaid  taxes  ;  the 
territorial  law  providing  that  the  deed  itself  should  be  evidence  of 
the  regularity  of  the  assessment  and  sale  (Laws  of  Michigan,  1827, 
p.  378) .  All  the  above-mentioned  evidence,  as  from  time  to  time 
during  the  trial  it  was  offered,  was  objected  to  by  the  defendants 
in  error,  overruled  by  the  court,  and  those  several  decisions  ex- 
cepted to.  Plaintiffs  in  error  then  moved  the  court  to  instruct  the 
jury  on  the  law  as  is  set  out  in  the  record,  which  motion  was  in 
like  manner  overruled  ;  and  the  court  then  proceeded  to  instruct  the 
jury  to  the  effect  stated  in  the  record,  to  which  decisions  and  charge 
plaintiffs  in  error  excepted  ;  and  upon  these  exceptions,  and  in  this 
aspect,  the  case  comes  before  this  court  for  revision  and  judgment. 

Before  commenting  more  specifically  upon  the  points  made  in 
this  case,  it  may  be  proper  to  advert  briefly  to  the  history  and  gen- 
eral character  of  the  land-tides  at  Detroit,  as  they  existed  prior  to 
the  passing  of  the  act  of  1806. 

It  was  about  the  year  1720,  that  the  French  constructed  a 
permanent  fortification  at  Detroit.  It  was  made  to  constitute  one 
of  a  line  of  military  posts  extending  from  Quebec,  through  the 
coimtry  of  the  lakes,  to  New  Orleans.     The  population  had  abeady 
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become  considerable,  but  do  grants  of  land  bad  yet  been  issued 
there.  After  it  became  a  garrison  town,  other  considerations  pre* 
vented  the  issue  of  such  grants.  The  general  policy  of  the  govern- 
ment was  to  retain  the  proprietary  title  to  lands  in  the  immediate 
vicinity  of  their  forts.  It  was  customary,  however,  for  the  com- 
manding officers  of  the  garrison  to  grant  possessory  rights  to  occu- 
pants of  houses  and  lots  ;  subject  always,  in  any  pressing  exigency, 
to  be  revoked.  These  permits  ultimately  came  to  be  considered 
as  substitutes,  practically  as  equivalents,  for  actual  grants.  They 
were  bought  and  sold,  and  passed  by  descent.  And  the  instances 
were  rare,  if  any  such  ever  occurred,  in  which  the  occupants  were 
disturbed  in  their  possessions. 

Such  was  the  tenure  by  which  lots,  houses,  and  stores  were 
holden  in  Detroit,  when  the  sovereignty  of  the  country  passed  suc- 
cessively from  the  French  to  the  British  government,  and  from  that 
to  the  United  States  ;  and  it  continued  unchanged  until  the  act  of 
April,  1806  ;  upon  which  act  both  the  parties  rest  their  respective 
claims  of  title. 

From  the  time  General  Wayne  (in  1796)  received  possession 
of  the  military  post  at  Detroit,  Michigan  became  a  component  part 
of  the  old  Northwest  Territory.  When  that  Territory  was  divided 
in  1800,  it  was  made  to  constitute  a  part  of  the  western  division, 
or  Indiana  Territory  (2  Stat,  at  Large,  68).  And  in  January, 
1805,  it  was  erected  into  a  separate  Territory,  and  its  seat  of 
government  established  at  Detroit  (2  Stat,  at  Large,  309).  A  few 
days  before  the  new  government  provided  by  Congress  for  the  Ter- 
ritory was  to  go  into  operation,  the  town  was  totally  destroyed  by 
fire.  This  event,  together  with  the  peculiar  and  unsettled  condi- 
tion of  its  land-titles,  led  to  the  enactment  of  the  act  alluded  to,  of 
April  21,  1806,  ch.  43  (2  Stat,  at  Large,  398). 

Reversing  the  order  in  which  the  decisions  objected  to  were  made 
in  the  State  court,  it  is  proposed,  first,  to  consider  the  titles  of  the 
plaintiffs  in  error  to  the  lot  in  question,  and  the  correctness  of  the 
decision  by  which  our  proof  was  excluded.  2d.  The  validity  of  the 
deed  read  in  evidence  by  defendants  in  error,  in  support  of  their 
claim  of  title,  and  the  correctness  of  the  decision  by  which  it  was 
admitted  as  evidence.  And,  3d.  The  validity  of  that  legislative  act, 
in  virtue  of  which  the  defendants  in  error  claim  to  have  been  incor- 
porated, rendered  competent  to  sue,  and  to  acquire  and  hold  real 
estate  in  their  corporate  capacity. 

The  character  of  the  title  of  plaintifis  in  error  has  akeadv  been 
alluded  to.  It  is  "  set  up  "  imder  the  act  of  Congress  of  1806 
(2  Stat,  at  Large,  398).  The  decision  of  the  State  court,  in  efifect, 
is  against  it. 

Having  shown  the  identity  of  the  lot,  the  plaintiffs  in  error  ten- 
dered in  evidence  their  deed  for  the  premises,  OKecuted  by  the 
officer  appointed  by  the  law,  and  in  respect  to  which  the  territorial 
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Statute  provides,  that  the  deed  itself  shall  not  only  be  evidence  of 
the  sale,  but  of  the  regularity  of  the  proceedings  which  terminated 
in  that  sale  (Terr.  L.  of  1827,  p.  378).  This  testimony  was  re- 
jected until  plaintiffs  in  error  should  first  have  shown,  by  competent 
evidence,  that  the  title  had  passed  out  of  llie  United  States.  Plain- 
tiffs in  error  then  offered  in  evidence  the  journals  and  records  of 
the  board  (the  governor  and  judges),  for  the  purpose  of  proving  ilie 
confirmation  and  conveyance  of  the  premises  to  '*  Tod  &  McGill," 
according  to  the  provisions  of  the  first  section  of  the  act  of  the  21st 
April,  1806. 

They  further  tendered  to  prove,  by  the  oral  testimony  of  the  as- 
sessor by  whom  the  tax  (in  1 828)  was  assessed,  for  the  non-pay- 
ment of  which  the  lot  was  sold,  that,  in  his  character  of  assessor,  he 
had  apph'ed  himself  to  the  governor  and  judges  for  a  designation  of 
the  lots  they  had  conveyed,  for  the  purpose  of  enabling  him  to  exe- 
cute his  sworn  duties  ;  that  the  board,  without  qualification,  declared 
to  him  that  the  lot  in  question,  among  others,  had  been  by  them  so 
conveyed,  and  that  the  lot  was  accordingly  assessed  for  taxation. 

The  wiiole  of  this  testimony,  being  objected  to  by  the  defendants 
in  error,  was  rejected  and  excluded  by  the  court.  The  State 
court  probably  considered  that  the  deed  to  "  Tod  &  McGill  "  was 
of  a  higher  grade  of  testimony  ;*  and,  it  is  presumed,  rested  their 
decision  upon  that  cardinal  maxim,  that  ^^  the  b^st  evidence  must  be 
given  of  which  the  nature  of  the  thing  is  capable." 

But  it  is  the  reason  of  the  rule  which  constitutes  the  rule.  And 
I  have  seen  that  reason  nowhiere  better  stated  than  by  this  court,  in 
the  case  of  Tayloe  v.  Riggs,  1  Pet.  696.  After  stating  the  rule 
as  above,  the  court  proceeds  to  say,  —  **  That  is,  no  evidence  shall 
be  received  which  presupposes  greater  evidence  behind  in  the 
party's  possession  or  power.  The  withholding  of  that  better  evi- 
dence raises  a  presumption  that,  if  produced,  it  might  not  operate 
m  his  favor.  For  this  reason,  a  party  who  is  in  possession  of  an 
original  paper,  or  who  has  it  in  his  power,  is  not  permitted  to  give 
a  copy  in  evidence,  or  to  prove  its  contents."     1  JPet.  596. 

In  England  all  title-deeds,  upon  alienation,  pass  into  the  hands 
of  the  purchaser.  This  is  the  long  established,  and,  it  is  believed, 
the  universal  custom,  especially  in  the  non-registering  counties. 
Upon  descent  they  go  also  to  the  heir,  who  may  coerce -their 
delivery  if  withholden.  The  law  presumes,  therefore,  in  England, 
that  all  title-deeds  are  m  the  hands  of  the  proprietor  ;  and  if  a  ques- 
tion occur  as  to  their  contents,  he,  being  a  parly,  must  produce 
them,  unless  he  show  that  they  are  no  longer  in  his  possession  or 
power.  In  such  a  case  the  rule  is  legitimately  applied.  But  it 
will  be  perceived,  that  the  reason  of  that  rule  does  not  apply  to  this 
case.  There  may  be  something  like  privity  of  estate,  but  there  is 
no  privily  of  contract,  between  plaintiffs  in  error  and  "  Tod  & 
McGill."     Their  estate  may  be  our  estate,  but  it  passed  from  tbemi 
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in  invUumy  by  mere  operation  of  law  ;  and  the  law  cannot  presume 
that  those  gentlemen  should  voluntarily  have  given  to  us  their  title- 
deeds.  The  deed,  then,  not  being  presumed  to  be  in  our  posses- 
sion nor  power,  we  will  be  permitted  by  the  rules,  as  well  as  by 
the  philosophy  of  the  law,  to  produce  secondary  evidence  of  the 
fact,  which  the  deeds  would  verify.  Thus,  in  a  suit  by  a  widow 
for  her  dower,  it  was  holden  by  Kent  that  she  need  not  produce 
the  title-deeds,  for  the  law  presumes  it  not  to  be  m  her  power. 
Bancroft  v.  White,  1  Gaines's  Rep.  190.  Nor  in  such  a  case  is  it 
necessary  for  her  to  coerce  their  production.  5Cowen,  299; 
Adams  on  Ejectment,  68,  note. 

But  it  is  not  admitted  that  the  journals  and  records  of  the  govern- 
or and  judges,  in  reference  to  the  public  trust  confided  to  them  by 
the  act  of  1806,  ch.  43,  can  be  jusdy  deemed  as  secondary  evidence 
of  their  public  acts.  On  the  contrary,  it  is  respectfully  insisted,  that 
they  should  be  deemed  primary,  and  of  the  highest  grade  of  evidence 
as  to  those  acts. 

Thus,  the  original  book  of  acts  of  a  surrogate,  containing  an  order 
or  "  fiat  "  for  administration  to  be  granted,  is  evidence  of  the  issue 
of  letters  of  administration.  8  East,  188  ;  13  East,  234-237. 
So  in  a  note  (Day's  edition),  238. 

Books  of  the  steward,  containing  brief  minutes  of  a  surrender  and 
admittance  (of  copyhold  estate)  are  evidence  to  prove  transfer, 
without  producing  original  conveyance,  &c.     16  East,  208. 

But  a  far  more  authoritative  exposition  of  the  law  on  this  point  is 
to  be  found  in  5  Wheat.  424  ;  4  Cond.  R.  714.  The  Bardstown 
trustees  were  appointed  to  lay  out  a  town,  dispose  of  lots,  &c. 
The  journals  of  their  proceedings  were  offered  in  evidence.  The 
court  says,  —  ".The  trustees  were  established  by  the  legislature  for 
public  purposes.  The  books  of  such  a  body  are  the  best  evidence 
of  their  acts,  and  ought  to  be  admitted  whenever  those  acts  are  to 
be  proved."  So  in  4  Pet.  342  ;  16  Pet.  55,  56. .  This  doctrine 
seems  abundantly  sustained  by  other  authorities.  3  Dane,  510; 
Swift  on  Ev.  23  ;  Esp.  423  ;  Bull.  N.  P.  249 ;  4  Burr.  2057. 

And  even  as  between  individuals,  where  there  is  no  public  trust, 
nor  official  oath,  proof  of  an  agreement  to  convey,  united  with 
long  possession,  will  authorize  a  jury  to  presume  a  conveyance. 
7  Johns.  5. 

And  in  this  connection  it  may  be  proper  to  remark,  that  all  that 
it  was  incumbent  upon  plaintiffs  in  error  to  establish  was  the 
abstract  fact,  that  the  title  to  the  lot  had  passed  out  of  the  United 
States  ;  it  is  immaterial  to  whom  ;  and  no  question  could  be  made 
as  to  tlie  terms  of  the  deed.  By  passing  out  of  the  United  States 
it  became  private  property,  and  as  such  subject  to  tax,  and  to  sale 
if  the  tax  was  not  paid. 

Our  whole  testimony  was  excluded  by  the  State  court ;  and  that 
decision,  we  insist,  is  equivalent  to  a  decision  against  the  title  we  set 
30* 
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up  under  the  act  of  Congress  ;  for  it  admits  the  truth  not  only  of 
what  prima  facie  appears  on  the  proofs  like  a  demurrer  to  evi* 
dence,  but  also  of  all  that  the  jury  might  justly  infer  from  them. 
Consequently  it  is  insisted,  that  the  question  upon  this  point  is 
brought  clearly  within  the  scope  of  the  25th  section  of  the  Judiciary 
Act,  and  therefore  within  the  jurisdiction  of  this  court  upon  error. 

2cl  point.  The  defendants  in  error  were  plaintiffs  in  ejectment  in 
the  Slate  court.  Did  they,  by  legal  evidence,  show  their  right  to 
possession  ?  It  is  insisted  that  they  did  not ;  that  the  deed  intro- 
duced by  them  was  not  sanctioned  by  the  act  of  Congress,  under 
color  of  which  it  was  obtained  ;  that  the  act  of  Congress  was  mis- 
construed, and  the  deed  itself  a  nullity  ;  and  that  any  gross  miscon- 
struction of  the  land  laws  of  the  United  States  it  is  competent  for 
this  court  upon  error  to  correct.  It  has  been  deemed  verj'  neces- 
sary that  a  uniform  construction  should  be  put  upon  the  revenue 
laws.  It  can  hardly  be  deemed  less  important,  that  the  same  uni- 
formity should  prevail  in  regard  to  your  system  of  land  laws. 
Nothing,  perhaps,  more  nearly  affects  the  peace,  happiness,  and 
prosperity  of  any  country,  than  that  its  land-titles  should  be  placed 
upon  a  footing  of  permanency,  certainty,  and  simplicity.  There  is  a 
strong  moral  obligation  resting  upon  Congress,  and  upon  those  who 
administer  the  land  laws,  that  they  should  cause  to  be  preserved  the 
permanency  and  the  certainty  of  a  system  which  forms  the  basis  of 
the  titles  of  the  millions  of  people  whose  rights  to  their  own  domiciles 
rest  upon  the  action  of  this  government.  Besides,  the  public 
domain,  too,  constitutes  one  of  the  sources  of  the  revenue  of  the 
nation,  and  its  uniform  construction  should  not  be  less  rigorously 
enforced.  I  have  not  been  able  to  discover  that  the  decision  in 
Mathews  v,  Zane  (4  Cranch,  382)  has  been  overruled  or  shaken. 
In  that  case  the  court  say,  —  "  'T  is  supposed  that  its  object  (i.  e. 
of  the  Judicary  Act)  is  to  give  a  uniform  construction  to  all  the 
acts  of  Congress,"  &c. 

What  is  said  in  Buel  t?.  Van  Ness  (8  Wheat.  319)  strongly  cor- 
roborates the  doctrine  advanced  in  Mathews  v.  Zane  ;  and  the 
principle  which  forms  the  basis  of  the  decision  in  Durousseau  ». 
The  United  States,  seems  fully  to  justify  and  amply  to  establish  it. 
6  Cranch,  318. 

In  Willcox  V.  Jackson  (13  Pet.  516,  517,  fcc,  Beaubien's 
case) ,  the  defendant  in  error,  being  plaintiff  in  the  State  court,  had 
set  up  a  title  under  the  acts  of  Congress,  and  the  decision  was  in 
favor  of  that  title  ;  the  law  of  the  court  authorizing  the  admission  as 
prim&  facie  evidence  of  the  final  certificate  of  purchase.  The 
court  says,  that  this  rule  of  evidence,  rightly  construed,  is  not  re- 
pugnant to  the  laws  of  the  United  States  ;  but  that  the  decision  of 
the  State  court  was  founded  in  a  manifest  misconstruction  of  the 
land  laws.  This  court  then  sustained  its  jurisdiction  upon  error  ; 
and,  although  the  defendant  set  up  no  tide  in  himself,  proceeded  to 
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correct  the  misconstruclion  of  the  State  court,  and  reversed  its 
judgment.  If  this  case  do  not,  in  direct  terms,  reaffirm  the 
doctrine  of  Mathews  v.  Zane,  it  at  least  strongly  illustrates  its  cor- 
rectness and  wisdom.  But  in  the  case  before  the  court,  both 
Earties  claim  title  under  the  same  act ;  the  decision  must  necessarilj 
e  in  favor  of  the  one,  and  against  the  other  ;  and,  as  in  the  analo- 
gous cases  of  Ross  v.  Barland,  1  Pet.  665,  662,  and  of  Pollard's 
Heirs  v.  Kibbe,  14  Pet.  353,  the  plaintiff  in  error,  against  whose 
title  the  State  court  decided,  having  brought  the  case  here,  the 
whole  case  may  properly  become  the  subject  of  cognizance  ;  the 
more  especially  as  it  seems  to  be  the  law  of  this  court,  ^^  that  a 
plaintiff  in  ejectment  must  show  the  right  of  possession  to  be  in  him- 
self positively,  and  it  is  immaterial  as  to  his  right  of  recovery 
whether  it  be  out  of  the  tenant  or  not,  if  it  be  not  in  himself."  9 
Wheat.  524.  Assuming,  then,  that  ^^  a  case  consists  of  rights  and 
claims  of  both  parties,"  and  that  the  whole  case  is  here,  it  is  pro- 
posed next  to  show  that  the  instrument  in  writing,  purporting  to  be 
a  deed,  and  given  in  evidence  against  our  objection,  was  not  com- 
petent to  be  introduced  as  evidence  of  title. 

First.  Because  it  was  not  executed  by  the  governor  of  the  Ter- 
ritory. 

Second.  Because,  on  the  face  of  it,  it  does  not  purport  to  convey 
the  lot  to  any  of  the  persons  provided  for  in  the  first  section  of  the 
act  of  1806  ;  nor  to  convey  any  of  that  land  which  the  governor  and 
judges  were  authorized  by  tlie  second  section  of  the  act  to  sell  and 
convey.  As  to  the  first  point :  whether  any  power  or  trust  can  be 
properly  executed  by  a  bare  majority  of  those  upon  whom  such 
power  is  conferred,  is  sometimes  a  complicated  question  not  readily 
solved. 

If  the  power  relate  to  an  individual  and  private  act  merely,  all 
must  concur  in  the  act,  unless  the  instrument  conferring  the  power 
provide  otherwise,  as  in  the  case  of  awards. 

If  the  act  to  be  done  be  a  public  act,  and  merely  ministerial,  a 
majority,  as  a  general  rule,  may  be  competent  to  perform  it. 

If  it  be  a  public  act,  but  yet  one  requiring  the  exercise  of  dis- 
cretion, deliberation,  and  judgment,  and  not  merely  ministerial,  all 
the  trustees  should  be  present,  that  they  may  respectively  inter- 
change their  views,  reasons,  and  opinions  ;  and,  all  being  present, 
though  a  majority  may  decide,  yet  all  should  join  in  the  execution 
of  the  act. 

I  do  not  propose  to  consume  time  by  commenting  upon  the  prin- 
ciples and  the  authorities  which  illustrate  these  distinctions.  Such 
is  supposed  to  be  their  general  spirit,  where  no  variant  course  is 
prescribed  by  the  law  or  instrument  conferring  the  power.  4  Dane, 
805,  806  ;  1  Bac.  (Wilson's  ed.)  319  ;  3  T.  R.  40,  380  ;  8  East, 
326-328  ;  2  East,  244-247  ;  1  Bos.  &  Pul.  229,  241,  note  ; 
&  T.  R.  454.     The  difference  of  construction  put  upon  grants  of 
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power  in  these  difTerent  classes  of  cases  can  hardly  be  sought  for 
in  any  difference  of  terms,  because  the  same  terms  are  construed 
differently,  according  to  the  character  of  the  power.  A  literal  in- 
terpretation of  the  words  used  would  seem  to  require  the  universal 
concurrence  of  all  the  trustees.  In  cases  of  public  trusts,  consider- 
ations having  reference  to  public  convenience  probably  induced  a 
relaxation  of  the  more  literally  exact  interpretation.  But  if,  in  par- 
ticular cases,  from  any  peculiarity  in  the  terms  used  to  confer  the 
power,  or  from  other  considerations  suggested  by  the  nature  and 
objects  of  the  power,  an  intent  may  be  inferred  to  require  such 
unanimity,  the  courts  would,  no  doubt,  fall  back  upon  the  literal 
construction. 

The  act  of  1806  exhibits,  it  is  believed,  a  case  for  the  applica- 
tion of  these  remarks,  and  prescribes  on  the  face  of  it  its  own  rule 
of  construction. 

The  first  section  of  that  act  points  to  three  distinct  objects.  1st. 
The  laying  out  of  the  new  town.  2d.  The  adjustment  of  the  claims 
and  possessory  rights  of  resident  proprietors,  and  the  execution  of 
deeds  to  them  ;  and,  Sd.  The  grant  of  donation  lots  to  that  class 
of  resident  citizens  designated  in  the  section.  The  proper  execu- 
tion of  these  powers  implied  the  necessity  of  vigilance  and  patient 
examination,  of  discretion,  and  of  judgment.  But  it  held  out  no 
temptations  to  avarice,  nor  called  mto  action  any  peculiarly  elevated 
sense  of  moral  integrity  ;  and  therefore  the  law  says,  that  "  the 
governor  and  the  judges,  or  any  three  of  them,  may  execute  those 
trusts." 

But  the  trust  specified  in  the  second  section  is  of  a  very  different 
character.  That  section,  authorizes  those  gentlemen  to  sell  for 
money  a  very  valuable  property,  and  to  apply  the  proceeds  of  those 
sales,  in  their  discretion,  to  the  purpose  of  constructing  a  court-house 
and  jail  for  the  county,  in  the  place  of  those  which  had  been  de- 
strpyed  by  the  fire  ;  and  all  tliis  without  the  probability  of  being 
called  to  any,  or  to  a  very  strict,  account.  The  proper  exercise  of 
such  a  trust  implied  the  necessity  of  the  firmest  integrity,  —  of  moral 
attributes  so  pure' as  to  elevate  them  above  all  imputation  of  sordid 
or  unworthy  influences  ;  it  implied,  too,  the  necessity  of  peculiar 
caution  on  the  part  of  those  conferring  it.  In  the  execution  of  it, 
the  presence,  the  deliberation,  the  concurrence  of  all  were  impor- 
tant. It  will  be  observed,  accordingly,  that  this  power  is  made  the 
subject  of  a  separate  section,  and  of  distinct  provision.  It  will  be 
observed,  that  the  qualifying  expression  *' or  any  three  of  them," 
twice  and  emphatically  repeated,  when  providing  for  the  trusts  speci- 
fied in  the  first  section,  is  altogether  and  ex  industria  omitted  in  the 
second.  And  why  is  this,  unless  it  be  tliat  Congress  intended  to 
vary  the  rule,  and  to  adopt  the  more  rigid,  literal,  and  better-guarded 
construction  ?  It  is  contended,  then,  that  no  act  of  sale  —  no  deed 
of  conveyance,  unless  it  be  for  some  purpose  provided  for  in  ijfe 
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6rst  section  —  can  be  of  any  validity,  unless  concurred  in  and  exe- 
cuted by  all  the  members  oi  the  board. 

This  view  is  strengthened  by  what  has  always  been  the  practical 
construction,  as  is  contended,  put  upon  the  statute  before  the  period 
when  the  deed  objected  to  was  executed.  Not  an  instance  before 
can,  it  is  believed,  be  found,  where  any  deed,  granted  in  execution 
of  any  of  the  powers  defined  in  either  section  of  the  statute,  ever  be- 
fore emanated  without  the  signature  of  the  governor  or  of  the  acting 
governor  of  the  territory. 

The  governor  and  the  judges  were  the  heads,  respectively,  of  two 
great  departments  of  the  territorial  government.  In  the  conferring 
upon  those  officers,  jointly,  the  power  of  adoptjng  laws  for  the  ter- 
ritory, the  ordinance  of  1787  uses  words  of  similar  qualification. 
That  high  power  is  granted  to  the  governor  and  judges,  *'  or  a  ma- 
jority of  them."  But  it  has  always  been  deemed  indispensable,  that, 
m  order  to  give  validity  to  such  laws,  the  governor  must  have  con- 
curred in  their  adoption ;  tlie  qualification,  "or  a  majority  of  them," 
having  always  been  construed  as  having  reference  to  the  judges  only, 
— the  last  antecedent.  And  in  the  grant  of  the  powers  specified  in 
the  first  section  of  the  act  of  1806,  ch.  43,  it  seems  probable  that 
Congress  had  reference  to  the  devolution  and  the  limitations  of  the 
powers  conferred  upon  the  same  classes  of  officers,  acting  in  the 
same  territory,  as  defined  in  the  ordinance  of  1787. 

But  however  this  may  be,  it  is  respectfully  insisted,  that  the  deed 
objected  to  —  being  a  deed  of  sale,  and  not  a  deed  of  confirmation 
nor  of  donation  —  is  fatally  defective,  bemg  without  the  signature  of 
the  governor. 

But,  secondly,  the  deed  is  oWected  to,  because  it  does  not  pur- 
port to  convey  said  lot  to  any  of  the  persons  provided  for  in  the  first 
section  of  the  act  of  April  21,  1806,  ch.  43  ;  nor  does  it  purport 
to  sell  and  convey  any  of  the  land  which  the  governor  and  judges 
were  authorized  to  sell  and  convey  by  the  second  section  of  the  act. 

It  is  manifestly  clear,  that  the  defendants  in  error  do  not  come 
within  the  description  of  either  of  the  classes  of  persons  mentioned 
and  provided  for  in  the  first  section  of  the  act.  The  only  power 
conferred  by  the  second  section  is  that  of  disposing  of  the  lands 
comprised  within  the  "  10,000  acres  adjacent  to  said  town,"  by 
sale,  and  of  applying  the  proceeds  as  in  that  section  is  provided. 
Now,  the  lot  in  dispute  is  not  a  part  of  the  10,000,  but  is  in  nearly 
the  middle  of  the  town  (see  map  of  the  city  of  Detroit,  in  6th  vol. 
of  State  Papers,  p.  494),  and  constitutes,  beyond  a  doubt,  one  of 
those  lots  which  should  have  been  confirmed  to  its  ancient  proprie- 
tor ;  and  if  not  claimed  by  such  proprietor,  then  it  could  only  have 
been  conveyed  as  a  donation  lot,  m  conformity  with  the  act.  And 
if  it  be  said  that  these  things  ^o  not  sufficiently  appear  on  the  face 
of  the  deed,  then  it  may  be  replied,  that  that  very  omission  consti- 
tutes a  defect  in  the  deed,  which  should  be  esteemed  fatal.     The 
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authority  conferred  upon  the  governor  and  judges  was  an  authority 
not  coupled  with  an  interest.  Such  an  authority  must  not  only  be 
strictly  pursued,  but  it  must  appear  on  the  very  face  of  the  trans- 
action to  have  been  strictly  followed.  Under  the  first  section  no 
deed  is  competent,  except  it  be  a  deed  of  confirmation  or  of  dona- 
tion. Under  the  second  section  no  deed  is  competent,  except  it  be 
for  a  part  or  the  whole  of  the  10,000  acres  ;  such  deed  must  be 
executed  by  the  governor  and  by  the  judges.  It  must,  in  either 
case,  purport  to  convey  the  right  and  title  of  the  United  States,  and 
not  the  title  of  the  governor  and  judges  ;  or  of  the  judges,  as  diis 
does.  If  it  be  for  a  part  of  the  10,000  acres,  it  should  state  that 
fact.  The  deed  is  not  for  a  defined  tract,  but  for  so  much  of  said 
lot  as  had  not  been  previously  conveyed  by  their  predecessors. 
It  is  not  acknowledged ;  it  is  not  authenticated  according  to  the 
ordinance  of  1787,  nor  according  to  the  kx  iemporis.  It  bears 
evident  marks  of  imperfection,  haste,  and  crudity.  "  It  lacks 
substance,  and  wants  form,"  and  ought  not  to  have  been  read  in 
evidence. 

But,  thirdly,  it  is  most  of  all  and  signally  defective,  in  that  it 
purports  to  convey  the  lot  to  such  as  are  not  in  the  law  competent  to 
acouire,  nor  to  hold  real  estate,  and  to  such  as  have  no  title  to  sue. 

That  there  must  be  a  grantee,  in  order  to  constitute  a  grant,  is  a 
proposition  not  likely  to  be  contested  here.  "  That  a  patent  thus 
made  "  (after  the  death  of  the  supposed  patentee)  "  passes  no  title," 
says  Mr.  Justice  Catron  (12  Peters,  298),  "  is  true  in  the  nature 
of  things  ;  there  must  be  a  grantee  before  a  grant  can  take  effect ; 
and  so  this  court  held  in  Gait  v,  Galloway  "  (4  Peters,  346),  "  and 
McDonald  v.  Smalley  "  (6  Peters,  26l). 

Was  there,  then,  a  grantee,  capable  of  taking  under  the  deed  read 
in  evidence  in  the  State  court  f 

In  order  to  establish  the  affirmative  of  this  proposition,  the  de- 
fendants in  error  introduced  what  purported  to  be  an  act  of  the 
legislature  of  the  State  of  Michigan,  of  the  date  of  March  26,  1836 
(Laws  of  Mich,  for  1836,  p.  165),  constituting  them  a  body  politic 
and  corporate,  &c.,  as  stated  in  the  record.  If  defendants  in  error 
were  by  that  act  duly  incorporated  by  the  name  they  assume,  they 
were  competent  to  acquire  real  estate  ;  if  not  so  incorporated,  they 
were  incapable  of  receiving  it,  and  their  deed  is  void.  If  tliey  were 
thus  duly  incorporated,  they  were  competent  to  sue  ;  if  not  so  in- 
corporated, they  had  no  title  to  sue.  The  validity  of  that  act  was 
tlierefore  necessarily  drawn  into  question. 

To  the  introduction  of  this  document,  as  a  private  legislative  act, 
to  suffer  it  to  be  read  as  the  law  of  the  land,  it  was  objected  that  it 
was  not  passed  by  any  competent  authority,  and  that  it  was  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  It  was, 
nevertheless,  admitted  to  be  read  in  evidence,  and  the  defendants  in 
error  were,  by  the  same  State  court,  declared  to  have  been  duly  in- 
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corporated,  &c.  ;  to  which  decisions  exceptions  were  taken.  The 
whole  matter  resolves  itself  into  the  single  question,  whether,  on  the 
26th  of  March,  1836,  Michigan  was  an  independent  State,  and  an 
admitted  member  of  the  Union  ?  If,  bv  her  own  spontaneous 
movement ;  if,  by  assuming  that  name  and  character,  she  were  ca- 
pable of  constituting  herself  such,  without  any  action  on  the  part  of 
the  national  government,  then  she  undoubtedly  constituted  at  that 
period  one  oi  these  United  States.  But  if  the  action  of  Congress 
were  necessary  in  the  matter  ;  if  it  appertain  to  Congress  ;  if  it  be 
the  exclusive  prerogative  of  that  body  to  admit  new  States  into  this 
Union,  then  we  have  a  right  to  insist  that  she  did  not  become  an 
independent  State,  nor  an  admitted  member  of  the  Uniort,  until,  by 
the  act  of  Congress  of  the  26th  January,  1837,  she  was  formally 
declared  to  be  such.     (See  5  Statutes  at  Large,  144.) 

It  cannot  be  necessary  here  to  refer  specifically  to  that  clause  in 
the  constitution  which  vests  this  power  in  Congress.  But  it  is  un^ 
derstood  to  be  assumed,  on  the  part  of  the  defendants  in  error,  that 
in  virtue  of  the  stipulations  contained  in  the  fifth  of  the  articles  of 
compact,  set  out  in  the  ordinance  of  July  13,  1787  (1  Statutes  at 
Large,  51),  Michigan  became  an  admitted  member  of  the  Union  from 
the  time  her  population  amounted  to  60,000,  and  had  formed  a  per- 
manent constitution  and  State  government.  The  terms  of  the  or- 
dinance provide,  that  when  these  contingencies  shall  have  happened, 
the  new  States  there  spoken  of  *'  shall  be  admitted  by  their  dele- 
gates into  the  Congress  of  the  United  States  on  an  equal  footing," 
&c.  It  will  not  escape  notice,  however,  that  before  such  admission 
can  be  effected,  other  and  preliminary  measures  must  be  determined 
upon  by  Congress. 

The  boundaries  of  three  of  those  new  States  are  defined,  but 
subject  to  be  varied,  if  Congress  should  deem  it  expedient  to  con- 
stitute more  than  three.  In  the  event  of  there  being  more  than 
three,  the  northern  boundaries  of  the  three  are  defined.  But 
whether  north  of  the  three,  there  shall  be  established  one  or  two 
additional  States,  and  what  shall  be  their  boundaries  respectively, 
are  questions  left  open  for  the  subsequent  and  future  determination 
of  Congress.  The  further  action  of  Congress  on  those  points, 
therefore,  seemed  not  only  competent,  but  indispensable,  before  it 
could  become  possible  that  Michigan  should  be  admitted. 

The  leading  purpose  of  these  ''  articles  of  compact "  unques- 
tionably was,  to  establish  on  a  permanent  footing  over  those  exten- 
sive regions  the  great  principles  of  freedom  and  well  regulated 
liberty.  How  far  that  purpose  will  have  been  attained,  future  ages 
will  decide.  But  another  and  a  less  disinterested  purpose  was  also 
had  in  view  ;  and  that  was,  to  mduce  the  more  early  settlement  of 
the  country,  and  of  course  to  make  it  a  more  ample  and  immediate 
source  of  revenue.  To  that  end,  the  promises  contained  in  the 
ordinance  were  holden  out  as  inducing  and  stimulating  motives  to  all 
who  might  be  disposed  to  remove  and  buy  there. 
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But  afterwards  it  pleased  the  whole  people  of  the  United  States 
to  abolish  their  government,  and  to  abrogate  the  old  articles  of  con- 
federation. A  new  constitution  was  adopted,  an  entirely  new  form 
of  government  was  established,  which  took  the  place  of  the  old  one. 
A  literal  conformity  with  the  stipulations  alluded  to  became,  there- 
fore, neither  desirable  nor  possible.  The  Congress  of  the  con- 
federation consisted  of  but  one  chamber.  The  votes  taken  in  it 
were  by  States.  It  possessed  little  power,  except  that  which  was 
merely  advisory.  It  was  rather  a  hall  of  ambassadors,  than  a  legisla- 
tive body.  Such  was  the  body  into  which,  *'  by  its  delegates,"  the 
new  State  was  promised  admittance  ;  and  that  body  has  ceased  to 
exist.  But  those  who  framed  the  new  government  were  too  wise 
and  too  just  to  disregard  the  sUpulations  and  engagements  the  old 
government  had  entered  into.  They  provided,  therefore,  for  meet- 
ing those  engagements,  and  fulfillbg  those  stipulations,  so  far  as  that 
could  be  properly  done,  consistently  with  the  plan  and  with  the 
leading  principles  of  the  new  constitution.  They  deemed  it  ex- 
pedient and  wise  to  vest  in  Congress  exclusively  the  power  to  ad- 
mit those  new  States  into  the  Union,  whenever,  in  the  exercise  of  a 
wise  and  just  discretion,  the  exigency  might  seem  to  demand  it ; 
and  they  imposed  upon  the  Congress  the  moral  obligatk)n  of  con- 
forming to  all  the  bond  fide  engagements  of  the  old  government,  so 
far  as  it  might  be  done  consistendy  with  the  public  good,  and  the 
paramount  obligations  of  the  new  constitution.  To  have  gone  further 
might  not  have  been  wise.  How  far  the  provisions  of  tlie  ordinance 
of  1787  would  have  executed  themselves,  if  the  government  of  the 
confederation  had  continued  ;  and,  if  Congress  had  determined  the 
number  of  the  new  States,  and  defined  their  boundaries,  how  far, 
by  the  mere  force  of  the  stipulations  in  question,  each  new  State, 
as  it  should  successively  have  acquired  the  requisite  population, 
would  have  become  a  member  of  the  Union  without  the  further 
action  of  Congress,  it  is,  perhaps,  unnecessary  to  inquire.  It  may 
be  remarked,  however,  that  to  admit  a  State  into  the  Union  implies 
the  performance  of  some  political  act ;  that  political  act  could  be  ex- 
ecuted by  Congress  only.  The  form  of  expression  used  implies 
that  at  some  future  time  that  act  shall  be  done  ;  and  can  any  more 
conclusive  inference  be  drawn  from  the  whole  matter,  than  that  an 
imperious  moral  obligation  is  devolved  upon  Congress  to  perform 
the  act  ?  But  whatever  speculations  may  be  indulged  as  to  the 
effect  of  the  sdpidation,  had  the  government  continued  unchanged, 
it  would  seem  most  unreasonable  to  suppose,  that,  under  the  new 
constitution,  it  can  by  its  own  force  operate  as  an  actual  admission 
of  the  State  without  the  further  action  of  Congress.  That  body, 
with  whom  the  exclusive  power  remained,  had  not  yet  determined 
whether  there  should  be  one  or  two  States  north  of  the  southern 
extremity  of  Lake  Michigan.  It  had  not  yet  acted  upon  the  subject 
of  the  boundaries  of  such  State  or  States,  and  without  such  previ- 
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ous  action,  how  is  it  possible,  without  a  gross  encroachmeDt  upon 
the  acknowledged  prerogatives  of  Congress  to  constitute,  by  the 
gratuitous  movement  of  the  people  of  the  Territory,  such  State  or 
States  ?  Nor  is  it  difficult  to  suppose  that  considerations  other 
dian  diose  already  alluded  to  might  exist,  which  would  render  it  just 
and  expedient  to  suspend  for  a  time  the  exercise  of  its  power  to 
admit  a  new  State,  which,  having  its  sixty  thousand  inhabitants, 
should  apply  for  admission.  There  may  exist  a  difficulty  with  a 
foreign  power  in  relation  to  boundary,  which  prudence  may  require 
the  previous  adjustment  of.  The  constitution  requires  that  the 
representation  in  the  House  shall  be  in  proportion  to  the  population 
of  the  different  States,  and  be  regulated  by  a  uniform  rauo.  (The 
exception  to  this  rule  having  reference  manifestly  to  two  ot  the 
original  thirteen.)  The  ratio  of  representation  being  fixed  then  at  a 
larger  number  than  sixty  thousand,  how,  without  violating  this  most 
essential  and  vital  principle,  and  thus  doing  great  injustice  to  the 
older  States,  can  Congress  admit  such  new  State,  while  its  popula- 
tion falls  short  of  that  required  to  constitute  one  election  district  ? 

The  true  principle  would  seem  to  be,  that  every  ordinance,  law, 
stipulation,  and  contract  made  prior  to  the  constitution  must 
thenceforward  be  construed  and  taken  in  subordination  to  it. 
That  constitution  is  the  paramount  law,  and  must  prevail  over 
every  law  or  contract  which  conflicts  with  it.  By  that  constitution, 
the  power  to  admit  new  States  is  vested  exclusively  in  Congress. 
It  is  altogether  a  pplitical  power ;  and  for  its  proper  exercise  there 
is  no  other  guaranty  than  will  be  found  in  the  honor,  wisdom,  and 
moral  sense  of  that  body.  That  power  has  been  exerpised.  By 
the  act  above  referred  to,  of  26th  January,  1837  (5  Statutes  at 
Large,  144),  Congress,  by  solemn  declaration,  announced  that 
Michigan  was  admitted  as  one  of  the  sovereign  and  independent 
States  of  the  Union.  The  authority  for  performing  this  political 
act,  —  for  making  this  legislative  declaration,  —  is  to  be  lound  in 
the.  third  section  of  the  fourth  article  of  the  constitution.  Congress 
may  "make  all  needful  rules  and  regulations  "  respecting  the  Terri- 
tories, and  Congress  may  establish  and  admit  into  the  Union  "  new 
States  '' ;  and  having  thus  the  power,  their  execution  of  it  is  beyond 
the  control  as  well  of  the  Territories  as  of  all  other  departments 
of  the  government.  The  history  of  each  of  the  Territories,  and 
long  continued  practical  construction,  sufficiently  sanction  this  pro- 
position. 

Michigan  was  originally  a  part  of  the  old  Northwest  Territory. 
Without  its  consent,  it  was  severed  from  that  Territory,  and  made 
to  constitute  a  part  of  that  of  Indiana.  (2  Statutes  at  Large,  58.) 
In  like  manner,  and  without  being  consuhed,  it  was,  in  1805,  erected 
into  a  new  Territory  (2  Statutes  at  Large,  309),  and  its  political 
organization  and  government  totally  changed  ;  being  thrown  back 
from  the  second  to  the  first  grade  of  colonial  government  under  the 
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ordinance  of  1787.  Many  successive  changes  in  its  fundamental 
law  were  afterwards,  in  a  spirit  of  great  kindness,  but  in  the  exer- 
cise of  a  power  unqualifiedly  dictatorial,  made  by  Congress. .  (3 
Statutes  at  Large,  482,  722,  769.)  Nor  is  it  known  that  the  com- 
petency of  such  arbitrary  legislation  was  ever  questioned.  Its 
civil,  its  criminal,  and  its  political  codes  were  all  alike  the  subjects 
of  frequent  and  habitual  legislation  by  Congress.  And  insomuch 
as  it  would '  seem  manifest  that  the  ordinance  of  the  confederation 
of  July  13,  1787,  cannot  have  the  effect,  proprio  vigore,  to  con- 
stitute of  Michigan  an  independent  State  of  the  Union,  and  as,  from 
the  foundation  of  the  government.  Congress  has  habitually  exer- 
cised a  sovereign  control  over  the  destinies  of  its  Territories,  upon 
what  basis  can  rest  the  pretension  that  Michigan  could,  of  her  own 
free  will,  throw  off  the  colonial  government  established  for  her  by 
Congress,  erect  herself  into  an  independent  and  sovereign  State, 
and  nolens  volens  force  herself  into  the  Union  ? 

The  Legislative  Council  of  Michigan,  as  it  existed  in  1834-36, 
was  constituted  by  Congress.  All  the  power  it  possessed  was 
derived  exclusively  from  the  grant  of  Congress.  It  was  appointed 
to  uphold,  and,  within  the  sphere  prescribed  by  Congress,  to 
administer,  the  colonial  government  Congress  had  establislied  ;  and 
to  that  end  the  official  oaths  of  its  members  were  administered  to 
them.  This  same  Legislative  Council,  under  the  lead  of  the  youth- 
ful and  ardent-tempered  Secretary,  who  then,  in  the  absence  of  a 
commissioned  governor,  personated  the  sovereignty  of  the  Union 
in  the  executive  branch  of  our  territorial  government,  commenced 
a  course  of  measures,  with  a  view  to  subvert  and  abolish  that  very 
government  which  they  had  been  appointed  and  sworn  to  administer, 
and  on  the  26th  January,  1835,  passed  an  act  providing  for  the 
election  and  assembling  of  delegates  to  form  a  constitution  and 
State  government ;  and  in  the  same  act  prescribed  the  boundaries 
within  and  over  which  their  new  State  should  extend.  How  far  it 
consisted  with  good  faith,  with  their  own  official  power  and  duty, 
and  their  oaths  of  office,  thus  to  undermine  the  very  basis  of  their 
political  power,  —  thus  to  subvert  a  government  to  which  alone 
they  could  look  for  whatsoever  political  power  they  possessed  or 
could  exercise,  —  it  would  be  useless,  perhaps,  now  to  inquire. 
The  act  has  subserved  its  purpose,  and  has  become  extinct  ;  and 
whatsoever  has  followed  in  no  wise  rests  on  a  foundation  so  frail. 
The  delegates  invoked  assembled  in  May,  1836.  They  devised 
the  form  of  a  constitution  and  State  government.  They  defined 
the  boundaries  within  which  it  should  extend.  They  demanded  of 
Congress,  in  proper  and  set  phrase,  that  their  proceedings  should 
be  sanctioned  and  confirmed  ;  and  that  Michigan,  thus  constituted, 
should  take  her  place  as  a  recognized  member  of  the  Union.  In 
the  mean  time,  and  without  wailing  for  the  actioir of  Congress  in  the 
matter,  a  majority  of  those  delegates  determined  to  carry  their  new 
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government  Into  immediate  effect.  Elections,  therefore,  were 
bolden,  thinly  attended  to  be  sure,  but  they  were  holden,  and  a 
nominal  governor  and  legislature  were  declared  to  be  duly  elected. 

In  the  month  of  November,  1835,  these  functionaries  were  as- 
sembled. If  Congress  were  to  accede  to  the  demands  of  the  con- 
vention, it  was  expedient  that  the  legislature  should  be  ready  to  act ; 
they  therefore  continued  in  session  during  the  winter.  In  this 
period  of  uncertainty  and  solicitude,  they  prudently  avoided  defini- 
tive action  in  all  very  important  matters  ;  but  having  a  due  regard 
to  the  importance  of  an  outward  show  of  confidence  in  their  posi- 
tion, they  busied  themselves  in  passing  acts  for  laying  out  new 
roads,  organizing  new  townships,  creating  new  corporations,  and  in 
operations  like  those.  It  was  at  this  period  that  they  amused 
tliemselves  by  settling  the  details  of  the  law  to  incorporate  the 
defendants  in  error,  tiie  validity  of  which  is  now  brought  into 
question. 

In  the  mean  time,  were  the  demands  of  the  convention  acceded 
to  f  Far  from  it !  Considering  the  admission  of  new  States,  and 
by  consequence  the  adjustment  of  their  boundaries  as  political  mat- 
ters altogether  referable  to  itself,  the  Congress  deemed  it  proper  to 
exercise  its  own  judgment  upon  them  ;  and  havmg  regard  to  its  own 
construction  of  the  Constitution  of  the  United  States,  and  of  the 
obligation  and  meaning  of  the  articles  of  compact  of  1787,  rejected, 
wrongfully  perhaps,  but  rejected,  the  demands  of  the  Michigan  con- 
vention. What  remained  to  be  done  ?  Why,  if  the  politicians  of 
Michigan  had  no  right  to  cast  off*  the  government  Congress  had 
prescribed  for  them  at  pleasure,  and  erect  themselves  into  an  in- 
dependent and  sovereign  community,  nothing  remained  for  them 
but  to  submit,  with  what  grace  they  might,  to  the  authoritative 
decision  that  their  movements  were  not  sanctioned,  and  that  their 
acts  were  without  authority.  To  continue,  in  short,  as  they  had 
continued,  under  the  territorial  government  of  the  United  States, 
until,  moved  by  its  own  sense  of  right,  policy,  and  justice.  Congress 
should  choose  toadm^it  the  Territory  into  the  Union  as  an  independ- 
ent State,  with  such  dimensions  and  boundaries  as  it  might  pre- 
scribe. 

The  State  boundaries,  as  the  same  are  prescribed  by  the  Legisla- 
tive Council  by  its  act  calling  the  convention  (of  January  26, 
1835),  as  well  as  those  adopted  by  convention,  comprise  a  strip  of 
country  several  miles  in  breadth,  extending  along  the  whole  base  of 
the  peninsula.  It  comprehends  towns,  villages,  and  cities.  It 
contains  a  country  of  unsurpassed  beauty.  It  contains  points 
having  commercial  advantages  unequalled,  except  by  those  of 
Buffalo,  by  any  throughout  the  whole  region  of  the  Northwest. 
That  strip  of  counury  Congress  has  annexed  to  Ohio  and  Indiana 
respectively.  On  the  other  side.  Congress  has  deemed  it  proper  to 
add  an  extensive  region,  having  an  area  of  land  and  water    far 
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greater  than  is  contained  in  the  whole  of  the  peninsula  !  And  thus 
changed  in  her  geographical  position,  dimensions,  and  people  too, 
thousands  of  those  who  assisted  in  forming  her  organic  law  having 
been  cut  off  on  one  side,  and  unknown  numbers  of  such  as  did  not 
so  participate  added  on  the  other,  with  her  identity  gone,  but  with 
her  name  preserved,  the  new  State  is  declared  by  Congress,  on  the 
26th  of  January,  1837,  to  be  admitted  as  one  of  the  States  of  the 
Union.    (5  Statutes  at  Large,  144.) 

If  the  people  of  Michigan,  through  the  means  of  its  convention 
and  the  Legislative  Council  accorded  to  them  by  Congress,  had  tlie 
right  to  throw  off  the  laws  of  the  United  States,  organizing  its 
government  at  pleasure,  and  erect  themselves  into  an  independent 
government,  then  Michigan,  with  the  dimensions  her  convention 
prescribed  for  her,  became  an  independent  State  in  November,  1836. 

If  the  sovereign  power  of  legislating  for  that  Territory,  and  of 
admitting  it  as  a  new  State,  rested  alone  in  Congress,  then  Michi- 
gan, with  dimensions  totally  variant,  became  an  independent  State 
and  a  member  of  the  Union  on  the  26th  day  of  January,  1837,  and 
not  before. 

Will  it  be  said  that  her  recognition  by  Congress,  in  1837,  as  a 
State,  will  have  relation  back  to  the  period  when  she  declared  her- 
self an  independent  community,  and  constitute  of  her  a  member  of 
the  Union  as  from  November  2d,  1835  ?  What,  then,  will  be  the 
condition  of  those  officers  who,  deriving  their  autliority  directly  or 
indirectly  from  the  general  government,  executed  in  the  mean  time 
those  laws  which,  by  express  enactment,  or  by  the  sanction  of  Con- 
gress, had  become  the  laws  of  the  district  ?  Were  they  all  usurp- 
ers, all  trespassers  ?  And  the  judges,  too,  appointed  by  this  gov- 
ernment, —  will  all  their  adjudications  and  decrees  have  become  void, 
and  those  who  executed  as  well  as  those  who  pronounced  them 
become  liable,  both  civilly  and  criminally,  for  an  usurpation  which 
is  against  the  peacB  and  dignity  of  the  new-born  State  r 

The  right  of  the  United  States  to  the  "  Western  posts  "  accrued 
from  the  treaty  of  1783.  They  were  not  delivered  until  1796, 
Shall  that  delivery  have  relation  to  the  period  when  the  right  ac- 
crued ?  What,  then,  will  become  of  the  contracts  made,  the  rights 
accrued,  the  descents  cast,  judgments  rendered  in  the  intetim  ? 
Are  aU  void,  and  those  who  exercised  authority  trespassers  by 
relation  ? 

Relation  is  one  of  those  fictitious  devices  in  the  law  which  never 
shall  be  permitted  to  work  a  wrong  to  strangers  ;  3  Caines's  Rep. 
261  ;  4  Johns.  230  ;  and  it  illy  accords  with  the  nature  and  pur- 
poses of  that  device  that  it  should  be  so  applied.  Butler  &  baker's 
case,  3  Co.  29.  The  explicit  declaration  of  Congress  can  hardly 
be  carried  back  by  relation. 

In  the  case  of  Owings  v.  Speed  et  al,  6  Wheat.  420  ;  4  Con. 
Rep.  714,  it  became  proper  \o  decide  when  the  present  national 
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government  took  the  place  of  that  of  the  confederation  ?  This 
court  on  that  occasion  say,  that  ^^  both  governments  could  not  be 
understood  to  exist  at  the  same  time  ;  the  new  government  did  not 
commence  until  the  old  one  had  expired."  Referring,  then,  to  the 
action  of  other  departments  of  government,  —  to  journals,  records, 
official  reports,  and  to  contemporaneous  history,  —  the  court  de- 
termines that  the  old  Congress  continued  until  November,  1788  ; 
the  old  government  potentially  until  March  2,  1789  ;  and  that  the 
new  government  then  commenced.  Although  it  is  not  admitted, 
especially  in  view  of  the  clauses  in  the  constitution  referred  to,  thi^t 
any  other  than  the  legislative  department  of  the  government  can 
control,  or  in  the  smallest  degree  afiect,  the  action  of  Congress  in 
this  matter,  yet  it  is  with  much  satisfaction  that  reference  is  made  to 
the  clear  and  admirably  expressed  views  which  were  taken  on  this 
subject  by  the  executive  department  of  this  government ;  I  allude 
to  a  communication  from  the  State  Deparunent  of  the  8th  of  Octo- 
ber, 1835,  and  to  be  found  in  House  Doc.  No.  7  of  the  First 
Sess.  24th  Congress,  pp.  92,  93. 

From  the  views  thus  presented  to  the  court,  it  will  have  appeared 
very  manifestly  that  the  validity  of  the  act  incorporating  the  de- 
fendants in  error  must  necessarily  have  been  brought  into  question 
on  the  score  of  its  repugnancy  to  the  constitution  and  laws  of  the 
United  States.  At  the  threshold  of  their  case  it  was  incumbent 
imon  them  to  establish  their  right  to  sue  by  the  name  they  assumed. 
This  could  be  done  only  by  showing  a  valid  act  of  incorporation. 
The  decision  of  the  State  court  was  in  favor  of  the  validity  of  that 
act,  and  thus  the  case  is  brought  within  the  words,  and  the  spirit 
too,  of  the  twenty-fifth  section  of  the  Judiciary  Act. 

If  the  legislature  of  a  State  should  pass  any  act  violating  the 
constitution  or  the  laws  of  the  United  States,  this  court  would  pro- 
nounce such  act  to  be  void  ;  and  that,  in  passing  it,  such  legislature 
had  transcended  those  limits,  which  all  the  States,  by  the  consti- 
tution of  the  United  States,  had  prescribed  for  it ;  that  in  j-espect 
to  such  excess  of  authority,  the  legislature  was  as  no  legislature, 
and  its  proceeding  coram  non  judice.  If  the  positions  assumed  in 
this  case  be  warranted  by  the  constitution  of  the  United  States,  can 
the  court  fail  to  pronounce  a  similar  judgment  f 

Mr.  Handy  for  the  defendants  in  error. 

That  part  of  Mr.  Hand'* 9  argument  which  related  to  the  question 
of  jurisdiction  was  as  follows. 

This  cause  comes  into  this  court  from  the  Supreme  Court  of  the 
State  of  Michigan,  to  which  court  it  had  been  carried  by  a  writ  of 
error  from  the  Circuit  Court  of  said  State  for  the  county  of  Wayne. 
It  was  an  action  of  ejectment  for  a  lot  in  the  city  of  Detroit.  The 
defendants  pleaded  the  general  issue  :  verdict  and  judgment  for  the 
plaintiffs,  the  present  defendants  in  error. 
31* 
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At  the  trial,  numerous  exceptions  were  taken  by  the  defendants, 
and  a  bill  containing  said  exceptions,  duly  sealed,  which  bill  of  ex- 
ceptions is  embodied  in  the  record,  sent  up  to  this  court.  The 
Supreme  Court  of  the  State  affirmed  the  jud^ent  of  the  Circuit 
Court  for  the  county  of  Wayne.  The  defendants  in  error  allege 
and  insist  that  there  is  nothing  upon  the  record  sent  up  whereby  this 
court  can  entertain  jurisdiction  in  this  cause  ;  which  it  is  believed 
can  be  conclusively  shown.  By  reference  to  tber  abstract  of  the 
cause  presented  by  the  defendants  in  error,  and  the  record  in  this 
cause,  it  will  appear  that  at  the  trial  of  this  cause  the  defendants  in 
error,  the  Detroit  Young  Men's  Society,  claimed  to  have  been 
incorporated  by  an  act  of  the  legislature  of  the  State  of  Michigan, 
approved  March  26th,  1836,  entitled,  "  An  act  to  incorporate  the 
members  of  the  Detroit  Young  Men's  Society  "  (Session  Laws 
of  Michigan,  1836,  page  165).  To  the  admission  of  this  act  in 
evidence,  the  plaintiffs  in  error  (then  defendants)  objected,  denying 
the  existence  of  the  State  of  Michigan  at  the  date  of  the  law,  and 
thus  denying  the  valid  existence  of  the  act  of  incorporation  itself. 
The  court  overruled  the  objection,  and  the  party  excepted.  The 
subject-matter  of  said  exception  does  not  come  within  the  provisions 
of  section  25,  ch.  20,  of  the  Judiciary  Act  of  1789.  -  An  attempt 
may  be  made  to  bring  it  under  the  second  clause  of  said  section. 
Under  that  clause,  there  must  be  ^*  drawn  in  question  the  validity  of 
a  statute  of,  or  authority  exercised  under,  any  State,  on  the  ground 
of  their  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States."  Here  was  produced  an  act  of  the  legislature  of 
the  State  of  Michigan.  The  defendants  in  the  court  below  objected, 
not  that  this  statute  of  the  State  of  Michigan  was  repugnant  to  the 
constitution,  laws,  or  treaties  of  the  United  States,  but  that  it  was 
not  a  law  of  a  State.  It  was  the  existence  of  the  State  that  passed 
the  law  which  was  denied,  and  not  the  authority  or  power  of  a  State 
to  enact  such  a  law.  The  objection  was,  that  the  act  produced  had 
not  the  sanction  or  authority  of  a  law  of  a  State,  and  not  that,  being 
a  statute  of  a  State,  it  was  repugnant  to  the  laws,  &c.,  of  tlie 
United  States.  Certainly  this  is  not  within  the  second  clause  of 
section  25. 

Mark  what  is  explicitly  required  by  the  clause  to  give  the  court 
jurisdiction.  First,  there  must  be  a  statute  of  a  State.  Secondly, 
the  authority  of  such  statute  must  be  drawn  in  question  on  the 
ground  that  it  is  repugntuit  to  the  constitution,  &c.,  of  the  United 
States.  To  any  thing  but  a  statute  of  a  State,  or  to  any  objection 
to  such  statute  but  that  of  repugnancy  to  the  constitution,  &c.,  of 
the  United  States  the  clause  does  not  apply. 

The  act  of  26th  March,  1836,  incorporating  the  Detroit  Young 
Men's  Society,  was  or  was  not  a  statute  of  a  State.  If  it  was  not 
a  statute  of  a  State,  then  by  no  possibility  could  the  second  clause 
of  section  25  have  any  bearing  upon  it.     If  it  was  a  statute  of  a 
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State,  then  Michigan  at  the  time  of  its  enactment  was  a  State, 
and  the  only  objection  made  at  the  trial,  to  wit,  that  Michigan  was 
not  at  the  time  of  the  enactment  of  said  act  a  State,  is  summarily 
disposed  of. 

Again,  if  said  act  was  a  statute  of  the  State  of  Michigan,  then  at 
the  trial  in  the  court  below  its  validity  was  or  was  not  questioned  on 
the  ground  of  its  being  repugnant  to  the  constitution,  treaties,  or  laws 
of  the  United  States.  If  its  validity  was  not  questioned  on  that 
ground,  then  it  is  not  within  the  provisions  of  section  25.  If  its 
validity  was  questioned  on  that  ground,  then  it  b  within  said  section. 
But  the  validity  of  said  act  was  not  questioned  on  the  ground  that 
*  said  statute  was  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States  ;  therefore  this  court  has  no  jurisdiction,  by  vu*tue  of 
the  matters  premised.  It  may  be  remarked,  that  the  term  repugn 
nanth  a  technical  term,. of  a  peculiar,  ascertained,  and  known  sig- 
nification, which  signification  it  bears  as  it  occurs  in  section  25  of 
the  Judiciary  Act.  A  statute  is  repugnant  to  the  constitution, 
treaties,  or  laws  of  the  United  States,  when  its  subject-matter, 
terms,  and  provisions  are  opposed  to,  and  inconsistept  with,  the 
subject-matter,  terms,  and  provisions  of  such  constitutions,  treaties, 
or  laws,  so  that  they  cannot  both  stand  together.  Said  act  (section 
1)  incorporates  the  defendants,  ^^  for  the  purpose  of  moral  and  in- 
tellectual improvement."  It  confers  a  common  name,  a  common 
seal,  perpetual  succession,  capacity  to  sue  and  be  sued,  and  the 
right  to  acquire  and  hold  property  to  the  amount  of  $25,000. 
Section  fifth  reserves  to  the  legislature  a  right  to  alter,  amend,  or 
repeal  the  said  act,  by  a  two-thirds  vote.  Such  are  the  simple  and 
ordinary  powers  and  franchises  conferred  by  said  act.  The  utmost 
captiousness  could  find  nothing  in  it  in  the  smallest  degree  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the  United  States. 

The  exception  taken,  —  that  Michigan  was  not  a  State  on  the  26th 
March,  1836,  ergo^  the  said  act  not  valid,  —  might  peradvenlure 
have  been  well  taken,  but  could  not  be  a  ground  of  jurisdiction  in 
this  court,  for  so  far  from  showmg  a  statute  of  a  State  repugnant, 
&c.,  it  wholly  denies  said  act  to  be  a  statute  of  a  State.  If  it 
were  not  a  statute,  it  is  not  within  the  provisions  of  the  twenty-fifth 
section  to  give  this  court  jurisdiction.  If  said  act  be  a  statute  of 
a  State,  then  no  exception  was  taken  that  it  was  repugnant,  &o., 
and  the  indispensable  prerequisites  to  jurisdiction  agam  wholly  fail. 
See  Weston  r.  City  (Jouncil  of  Charleston,  2  Peters,  463,  464  ; 
Satterlee  v.  Matthewson,  ibid.  409 ;  Wilson  v.  Blackbird  Creek 
Co.,  ibid.  245  ;  Craig  v.  State  of  Missouri,  4  ibid.  410;  Crowell 
V.  Randall,  10  ibid.  368;  5  Cranch,  344.  It  is  clear,  therefore, 
that  this  is  not  a  case  where  is  "  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any  State,  on  the  ground 
of  their  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States."  And  this  court  can  entertain  no  jurisdiction  on 
this  ground,  it  not  being  a  case  contemplated  by  said  section. 
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From  the  said  case  and  the  record  it  further  appears,  that,  on  the 
trial  of  the  issue  in  the  court  below,  the  Detroit  Young  Wen's  So- 
ciety, plaintiffs  in  tliat  court,  claimed  title  to  said  lot  as  grantees 
thereof  from  the  United  States,  through  the  governor  and  judges 
of  the  Territory  of  Michigan,  under  an  act  of  Congress,  approved 
Apr'd  21st,  1806,  entided  "  An  act  to  provide  for  the  adjustment 
of  titles  of  land  in  the  town  of  Detroit,  Territory  of  Michigan, 
and  for  other  purposes  "  (2  Statutes  at  Large,  398),  and  produced 
and  proved  a  deed  of  said  lot,  executed  by  said  governor  and 
judges',  bearing  date  July  1st,  1836.  ITie  defendants  made  sev- 
eral objections  to  said  deed,  all  of  which  were  overruled,  and 
the  title  so  claimed  under  the  act  of  Congress  was  fully  sustained 
by  the  State  court.  Do  these  facts  furnish  ground  of  jurisdiction 
to  this  court  ?  I  think  not.  To  give  this  court  jurisdiction  under 
the  first  clause  of  section  25  of  the  Judiciary  Act,  where  the  valid- 
ity of  an  authority  exercised  under  the  United  States  is  drawn  in 
question,  the  decision  of  the  State  court  must  be  against  its  valid- 
ity. Here  the  decision  of  the  State  court  was  in  favor  of  the  au- 
thority exercised  under  the  United  States,  so  there  can  be  no  pre- 
tence of  jurisdiction  on  that  ground.  Gordon  v.  Caldcleugh,  3 
Cranch,  268.  It  was  perfectly  competent  for  the  court  below  to 
take  cognizance  of  the  title  to  said  lot,  there  claimed  by  the  plain- 
tiffs under  the  United  States  ;  its  decision  sustained  the  title  claim- 
ed under  the  United  States  ;  it  is  now  res  adjudicata  by  a  compe- 
tent tribunal,  and  this  court  has  no  power  to  revise  or  disturb  the 
decision  of  the  State  tribunal  upon  that  pomt. 

Upon  the  plaintiff's  case  as  presented  in  the  court  below,  and 
the  questions  raised  thereon,  nothing  appears  upon  the  record  to 
give  this  court  jurisdiction. 

JUr.  Howard^  for  the  defendants  in  error,  said  that  his  first  duty 
was  to  disentangle  the  case  from  the  matters  which  did  not  properly 
belong  to  it.  The  entire  record  has  been  brought  here,  just  as  it 
was  exhibited  to  the  Supreme  Court  of  the  State  of  Michigan,  and 
although  all  the  points  raised  in  it  were  very  proper  for  the  consid- 
eration of  that  tribunal,,  yet  they  must  nearly  all  be  laid  aside  under 
this  writ  of  error.     10  reters,  268. 

The  plaintiffs  below  offered  only  two  pieces  of  evidence,  and 
then  rested  their  case.  These  two  were,  —  1 .  An  act  of  incor- 
poration ;  2.  A  deed  from  the  judges  of  the  Umted  States  for  the 
lot  in  question. 

1 .  The  act  of  incorporation  is  the  hinge  upon  which  the  whole 
controversy  turns.  It  will  be  considered  as  properly  before  this 
court  for  examination,  and  the  objections  to  its  admission  as  evi- 
dence will  be  reserved  for  discussion  hereafter.  At  present,  I  am 
getting  rid  of  superfluous  matter. 

2.  The  deed  from  the  judges  was  also  objected  ta  in  the  State 
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court.  But  that  objection  can  find  no  place  here.  The  Judiciary- 
Act  is  very  explicit  in  conferring  upon  this  court  an  appellate  power 
only  where  a  State  court  decides  against  the  validity  of  an  authority 
exercised  under  the  United  States.  But  the  authority  claimed 
here  was,  that  the  judges  of  the  United  States  had  the  legal  right  to 
execute  this  deed,  and  the  decision  was  in  favor  of  its  validity. 
Jurisdiction  over  this  question  is  therefore  excluded  by  the  terms 
of  the  act.  It  is  very  clear  that  the  framers  of  the  act  of  1789 
thought  that,  as  long  as  the  State  courts  decided  in  favor  of  any 
power  claimed  to  be  exercised  under  the  United  States,  or  against 
a  power  claimed  under  a  State  law,  there  was  no  necessity  of  a . 
revising  power  in  this  court ;  because  the  feelings  of  State  pride 
and  State  interest  would  not  probably  allow  of  such  decisions  un- 
less they  were  correct.  At  all  events,  there  was  no  danger  of  an 
encroachment  upon  the  powers  of  the  federal  government  by  the 
States  as  long  as  the  State  tribunals  themselves  prevented  it  by 
their  decisions.  All  this  is  so  clear,  that  it  is  deemed  unnecessary 
to  consume  any  more  time  upon  the  question  of  the  admission  of 
this  deed.  If  the  decision  below  was  erroneous,  this  court  has  no 
po\^er  to  review  it.  • 

Many  questions  arose  in  the  court  below  upon  the  evidence  of- 
fered by  the  defendants,  but,  with  the  exception  of  the  point  re- 
viewed above,  none  of  them  can  be  considered  as  properly  before 
this  court. 

1 .  The  defendants  below  offered  a  deed  from  the  treasurer  of 
Wayne  county  to  them,  which  deed  the  court  refused  until  it  was 
first  shown  that  the  lot  was  assessable  for  taxes,  and  that  the  title 
had  passed  out  of  the  United  States.  It  is  not  perceived  under 
what  head  of  jurisdiction  the  reviewing  power  over  this  decision 
can  be  placed.  The  authority  to  tax  and  sell  did  not  begin  until 
the  title  passed  out  of  the  United  States.  Consequently  the  de- 
cision is  in  favor  of  the  exemption  from  taxation,  and  not  within 
the  twenty-fifth  section. 

2.  The  defendants  below  then  offered  in  evidence  a  resolution 
of  the  governor  and  judges,  that  the  basis  of  the  town  should  be  an 
equilateral  triangle,  &c.,  &c.,  and  then  proved,  by  a  mathematical 
calculation,  that  lot  No.  66  was  the  same  as  lot  No.  62.  It  is  evi- 
dent that  the  point  ruled  by  the  court  was,  not  the  invalidity  of  the 
deed  from  the  judges,  but  the  insufficiency  of  the  evidence  to 
prove  the  identity  of  the  two  lots.  The  deed  conveyed  lot 
No.  62.  But  the  lot  in  dispute  was  lot  No.  66,  and  the  first 
step  for  the  defendants  below  to  take  was  to  establish  the  identity 
of  the  two  lots.  But  the  court  decided,  as  a  question  of  general 
evidence,  that  these  mathematical  calculations  were  not  sufficient  to 
prove  it.  As  a  question  of  general  evidence,  it  can,  by  no  possi- 
bility, be  before  this  court. 

3.  The  defendants  further  offered  certain  parol  evidence,  which 
the  court  rejected.     With  this,  we  have  nothing  to  do. 
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The  instructions  given  by  the  court  below  were  four,  viz.  :  — 

1.  That  the  lessors  of  the  plaintiff  were  well  incorporated. 

2.  That  the  deed  of  the  judges  was  well  executed. 

3.  That  on  the  1st  of  July,  1836,  there  were  a  governor  and 
judges  competent  to  convey  title. 

4.  That  the  governor  need  not  have  signed  the  deed. 

The  first  point  is  the  one  reserved,  to  which  the  attention  of  the 
court  will  be  called  presently.  Upon  the  other  three,  the  decision 
is  in  favor  of  the  validity  of  the  conunission  under  the  United 
States,  and  affords  no  ground  for  the  jurisdiction  of  this  court. 

So  with  the  instructions  asked  for  and  refused.  Those  which 
are  cognizable  by  this  court  are  only  a  repetition,  in  different 
phraseology,  of  the  same  question,  viz.  whether  or  not  there  was  in 
Michigan,  at  the  time  of  passing  the  act  of  incorporation,  a  legisla- 
ture capable  of  enacting  valid  laws. 

With  respect  to  the  question  of  jurisdiction,  it  is  not  necessary 
to  say  much,  because  my  colleague  has  placed  that  point  in  an  atti- 
tude of  great  strength.  But  the  opposite  counsel  is  endeavouring 
to  ipaintam  two  contradictory  propositions,  which  cannot  both  be 
correct,  viz. :  —  That  Michigan  was  not  a  State,  because  the  terri- 
torial Judges  were  found  to  be  there  in  the  exercise  of  terntorial 
authority  ;  and,  2d.  That  the  judges  had  no  right  to  execute  the 
deed,  because  the  establishment  of  a  State  government  had  annulled 
their  authority.  Both  of  these  positions  could  not  be  sound.  The 
counsel  must  choose  one  of  them,  and  maintain  only  that  one.  If, 
with  a  view  to  destroy  the  deed,  he  set  up  a  State  government,  be 
it  so.  He  could  then  no  longer  call  into  question  the  legality  of  the 
charter.  But  if,  with  a  view  to  destroy  the  State  government,  he 
set  up  a  territorial  authority,  be  it  so.  He  must  then  admit  the  va- 
lidity of  the  deed.  It  was  remarkable,  too,  that  the  learned  coun- 
sel was  compelled,  in  order  to  maintain  his  argument,  to  sweep 
away  the  very  ground  upon  which  he  stood  in  this  court.  He  came 
here  to  complain  of  the  statute  of  a  State,  in  the  language  of  the 
twenty-fifth  section  of  the  Judiciary  Act,  and  his  first  blow  was 
against  the  existence  of  the  State  herself.  But  if  Michigan  was 
not  a  State  when  the  act  was  passed  of  which  he  complains,  then 
he  destroyed  his  own  standing  here,  because  it  was  only  the  statute 
of  a  State  which  was  cognizable.  And  thus,  the  more  effectively  the 
learned  counsel  sustained  his  position,  by  just  so  much  did  he  make 
it  more  apparent  that  this  court  had  no  jurisdiction  over  the  case. 

Passing  on  to  another  branch  of  the  case,  Mr,  Howard  said  he 
would  endeavour  to  maintain  the  tltfee  following  points,  viz.  :  — 

1.  That  the  power  to  admit  new  States  is  a  political  power  to 
be  exercised  by  Congress  alone,  and  that  all  questions  touching  its 
exercise  are  political  questions,  not  confided  to  the  judicial  power 
by  the  constitution  and  laws.  * 

2.  That  the  admission  of  Michigan  into  the  Union  was  a  com- 
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Slete  exercise  of  the  political  power  vested  in  Congress.  It  rati- 
ed  the  previous  proceedings  of  the  people  of  Michigan,  .and  there- 
by excludes  all  inquiry  into  their  correctness  by  the  judicial  power. 

3.  If  the  objection  to  the  jurisdiction  fails,  then,  —  That  the 
people  of  Michigan  had  a  right  to  proceed  to  establish  a  govern- 
ment whenever  the  contingency  happened,  as  provided  for  m  the 
ordinance  of  1787. 

\st  Point.  The  existence  of  two  classes  of  questions,  viz.  judi- 
cial and  political^  has  been  more  than  once  recognized  by  this 
court,  over  one  of *which  jurisdiction  reaches,  but  over  the  other 
it  does  not.  The  line  which  divides  these  two  classes  has  never 
been  traced,  but  the  court  has  wisely  contented  itself  with  deciding, 
in  each  case,  whether  it  lay  on  one  side  of  the  line  or  the  other. 
When  these  decisions  shall  have  become  more  numerous,  it  will  be 
time  enough  to  run  the  line  throughout  its  whole  extent,  and  frame 
a  theory.  For  example,  this  court  has  considered  the  question  of 
a  disputed  boundary,  such  as  that  of  the  Rio  Perdido,  as  a  political 
question,  into  the  merits  of  which  it  would  not  look.  Perhaps  it 
might  be  laid  down  as  one  of  the  governing  principles  on  this  sub- 
ject, that  when  a  question,  from  its  nature,  belongs  to  the  consid- 
eration of  either  the  executive  or  legislative  branches  of  the  govern- 
ment, the  judicial  power  will  abstain  from  exercising  any  jurisdiction 
over  it.  See,  on  this  subject,  12  Peters,  617,  657,  731,  736- 
738  ;  5  Peters,  20. 

No  stronger  illustration  can  be  given  of  the  nature  of  the  quesdoh 
now  before  us  than  to  refer  to  an  actual  occurrence  in  our  history. 
The  question  is,  whether  Michigan  was  a  State  in  March,  1836. 
In  the  fall  of  1836,  she  cast  her  vote,  as  a  State,  for  President 
and  Vice-President  of  the  United  States.  When  the  votes  were 
counted,  in  February,  1837,  m  the  presence  of  the  Senate  and 
House  of  Representatives,  the  late  attorney-general,  Mr.  Grundy, 
then  a  member  of  the  Senate,  was  chairman  of  the  joint  committee, 
and  announced  the  result  of  the  count  in  this  manner  :  —  ^^  If  the 
vote  of  Michigan  be  counted,  Mr.  Van  Buren  has  "  (naming  the 
number).  "If  the  vote  of  Michigan  be  not  counted,  he  has" 
(naming  that  number).  "  But  in  either  event  he  has  received  a 
constitutional  majority,  and  is  therefore  elected  President  of  the 
United  States.'* 

Now,  the  question  which  was  thus  left  unsettled,  and  which  would 
have  distracted  the  countiy  if  it  had  been  necessary  to  settle,  is  the 
precise  question  which  tne  learned  counlsel  now  calls  upon  this 
court  to  decide.  Time  has  not  varied  it.  Suppose  that  the  vote 
of  Michigan  had  been  necessary  to  make  a  majority,  and  this  court 
had  then  been  appealed  to  to  decide  whether  Michigan  had  a  right 
to  vote  or  not.  Would  not  the  answer  have  been,  "  Non  nostrum 
tantas  componere  lites  "  ?  It  is  not  necessary  to  pursue  this  train 
of  reflections  any  further. 
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The  government  which  existed  in  Michigan  during  the  year  1836 
was  recognized  by  the  executive  of  the  United  States  as  existing 
defacto^  if  not  dejure.  It  was  not  denounced  and  treated  as  an 
insurrectionary,  disorganizing  body.  No  proclamation  was  issued, 
calling  upon  the  insurgents  to  disperse ;  no  militia  of  the  neigh- 
bouring States  were  called  out  to  suppress  the  insurrection.  But, 
on  the  contrary,  Congress  and  the  President  remained  tranquil  spec- 
tators of  what  was  doing.  If  this  court  follows  the  lead  ot  the 
executive  in  recognizing  foreign  governments  defacto^  why  not  in 
this  case  also  ? 

2d  Point.   It  is  necessary  to  recur  to  dates  :  — 

1835,  May  11.     Convention  met  to  frame  a  constitution. 

1835,  November  3.     Legislature  met  and  organized. 

1836,  March  26.     Act  of  incorporation. 
1836,  April  1.     Society  went  into  operation. 

1836,  June  15.  Act  of  Congress  (5  Stat,  at  Large,  49)  :  — 
"  An  act  to  establish  the  northern  boundary-line  of  the  State  of 
Ohio,  and  to  provide  for  the  admission  of  the  State  of  Michigan 
mto  the  Union  upon  the  conditions  therein  expressed." 

1836,  June  23.     Supplementary  act  (5  Stat,  at  Large,  59). 

1836,  June  30.     Session  of  United  States  court  and  judges. 

1836,  July  1.     Sibley,  Morell,  and  Wilkins  acted  as  judges. 

1836,  July  1.     Deed  from  the  judges. 

1837,  January  26.  Michigan  finally  admitted  (5  Stat,  at  Large, 
144). 

In  these  acts  of  Congress,  and  especially  that  of  Jime  23,  1836, 
the  proceedings  of  the  people  of  Michigan  are  spoken  of  as  valid. 
The  constitution  is  mentioned  as  one  "  which  the  people  have 
formed,"  and  propositions  are  submitted  to  the  "  legislature  of 
the  State  of  Michigan,"  &c.,  &c. 

These  ratifications  by  Congress,  acting  under  its  express  power 
to  admit  new  States,  preclude  this  court  from  a  reexamination  of 
the  subject.  The  power  in  Congress  is  a  political  one,  and  has 
been  fully  exercised  under  its  own  responsibility.  Will  this  court 
ever  consent  to  hear  an  argument  whether  Texas  was  constitution- 
ally admitted  or  not  ? 

3d  Point,  The  people  of  Michigan  had  a  right  to  do  what  they 
did  under  the  ordinance  of  1787.  This  ordinance  is  reprinted  in 
1  Stat,  at  Large,  51,  note.  ^The  fifth  article  says,  when  there  are 
sixty  thousand  persons,  it  shall  be  admitted  by  its  delegates  into 
the  Congress  of  the  United  States  ;  and  shall  be  at  liberty  to  form 
a  permanent  constitution  and  State  government. 

The  act  of  Congress  of  August  7,  1789  (1  Stat,  at  Large,  50), 
makes  this  ordinance  '*  continue  to  have  full  effect." 

The  only  diflference  between  the  learned  counsel  and  us  is, 
that  he  thinks  there  must  be  a  preliminary  act  of  Congress,  author- 
izing a  census  under  federal  authority,  and  the  sitting  of  a  conven- 
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Hon  ;  whilst  we  contend  that  it  is  competent  for  the  people  to  num- 
ber themselves,  and  to  assemble  in  convention,  if  the  number  shall 
be  found  sufficient. 

These  rights  under  the  ordinance  are  political  vested  rights, 
which  no  authority  can  take  away  or  lessen.     But  if,  by  an  inter- 

Eolation  into  the  constitution,  a  previous  act  is  held  to  be  necessary 
y  Congress,  these  rights  no  longer  depend  upon  the  happening  of 
the  contingency  provided  for,  but  upon  the  pleasure  of  Congress. 

Very  many  circumstances  might  arise  to  prevent  Congress  from 
passing  a  preliminar}'  law.  Want  of  time,  pressure  of  other  busi- 
ness, party  intrigue,  a  difference  of  opinion  between  the  Houses, 
and  all  the  ills  that  legislation  is  heir  to,  might  occur  to  prevent 
such  an  act.  These  dangers  were  not  contemplated  by  the  ordi- 
nance. The  grant  of  power  was  full,  direct,  unequivocal,  and 
positive  ;  as  much  so  as  the  right  of  suffice  in  an  individual  when 
he  attains  the  necessary  age.  When  the  fact  happens,  the  right 
accrues  and  becomes  active. 

There  is  nothing  in  the  nature  of  the  power  in  Congress  which 
demands  the  preliminary  act,  for  the  people  can  just  as  well  num- 
ber themselves,  and  assemble  spontaneously  in  convention.  For 
the  rule,  see  16  Peters,  622. 

Again ;  this  course  of  proceeding  b  sanctioned  by  long  estab- 
lished practice  since  the  foundation  of  the  government. 

1791,  Feb.  4.  Kentucky  was  admitted  without  a  previous 
law  for  a  convention.     1  Stat,  at  Large,  189. 

1791,  Feb.  18.  Vermont  was  admitted  in  the  same  way.  1 
Stat,  at  Large,  191. 

In  this  case,  Vermont  had  been  passing  laws,  by  her  own  inde- 
pendent authority,  ever  since  March,  1789.  Any  one  of  these 
laws  might  have  been  questioned  on  the  same  ground  on  which  this 
act  of  incorporation  is  now  disputed.  What  would  have  been  the 
reply  of  this  court  ?  It  is  furnished  in  12  Peters,  724,  where  the 
court  say,  speaking  of  Vermont,  — "  The  people  assumed  by  their 
own  power  the  position  of  a  State,  and  settled  the  controversy  by 
taking  to  themselves  the  disputed  territory  as  the  rightful  sovereigns 
thereof."     12  Peters,  724. 

1796,  June  1st.     Tennessee  admitted.     1  Stat,  at  Large,  491. 

But  these  had  no  Act  of  Congress  to  authorize  a  convention, 
and  this  point  was  distinctly  brought  before  both  Houses  of  Con- 
gress. The  whole  of  the  discussion  is  an  interesting  chapter  of 
American  history.  The  conmiittee  of  the  Senate  reported 
against  the  admission,  on  the  very  ground  now  taken  by  the  oppo- 
site counsel,  whilst  the  committee  of  the  House  of  Kepreseuta- 
tives  assumed  the  doctrine  for  which  we  are  contending. 

The  result  was,  that  the  Senate  yielded,  and  the  precise  ques- 
tion now  at  issue  was  settled  by  Congress,  as  far  as  the  legisla- 
tive branch  of  the  government  could  settle  it,  fifty  years  ago. 

VOL.  V.  32 
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The  legislature  of  Tennessee  met  on  the  28th  of  March,  1796, 
and  sat  until  the  last  of  April,  in  which  time  the  whole  State  gov- 
ernment was  organized.  The  case  is  exactly  parallel  with  that  of 
Michigan. 

For  the  proceedings,  see  Senate  Journal  for  1796,  from  April 
11th,  p.  236,  to  June  1st,  and  also  December  6,  1836  ;  American 
State  Papers,  Gales  &  Seaton,  lit.  JUUcellaneouSy  vol.  1,  p.  147. 

Mr.  Justice  WOODBURY  delivered  the  opmion  of  the  court. 

I  am  instructed  by  the  court  to  say  its  opinion  in  this  case  is,  that 
it  possesses  no  jurisdiction  over  the  questions  submitted.  No  other 
pomt  is  decided  by  us,  though  others  of  much  interest  are  involved 
m  the  merits  respecting  the  due  organization  of  States,  under  our 
political  system,  and  the  effect  which  their  admission  into  the  Union 
by  Congress  has  on  the  validity  of  their  previous  proceedings. 

Some  contend,  that  when  these  matters  properly  arise  in  a  cause, 
they  are  mere  political  questions,  —  to  be  settled  by  the  action  of 
the  other  departments  of  the  government,  and  not  to  be  reexamined 
here.  Barclay  r.  Russel,  3  Ves.  429  ;  The  Nabob  of  Arcot's 
case,  2  Bro.  Ch.  6  ;  Foster  et  al.  v.  Neilson,  2  Peters,  309  ;  The 
Cherokee  Nation  v.  Georgia,  6  Peters,  20  ;  Rhode  Island  v.  Mas- 
sachusetts, 12  ibid.  730,  736, 738  ;  Garcia  v,  Lee,  ibid.  617,  518. 

And  it  is  argued  that  the  acknowledgment  of  a  domestic  State 
is  like  the  recognition  of  the  independence  or  existence  of  a  foreign 
State  ;  and  the  latter  is  well  known  to  preclude  any  further  inquiry 
by  the  judicial  tribunals  into  the  fact  of  uieir  due  or^nization.  See, 
on  this,  6  Peters,  60,  59  ;  2  Cranch,  241 ;  3  Wheat.  634  ;  4 
ibid.  64. 

It  is  further  contended,  that  if  a  State  be  recognized  or  admitted 
into  the  Union  under  a  particular  form  of  government  or  constitu- 
tion, this,  of  necessity,  implies  that  such  organic  arrangement  is  to 
be  treated  as  valid  from  its  creation,  and  the  previous  legislation 
under  it  is  to  be  considered  as  done  or  performed  by  a  competent 
authority. 

But  we  do  not  find  it  a  duty  to  decide  any  of  these  delicate  and 
important  questions,  considering  the  situation  of  the  record  in  this 
action  and  the  preliminary  points  which  arise  on  it,  and  which  must 
first  be  disposed  of. 

This  being  a  writ  of  error  to  a  State  court,  sued  out  with  a  view 
to  reverse  its  decision  in  a  case  of  ejectment  between  these  parties, 
the  only  authority  and  the  only  ground  for  our  interference  with  the 
decisions  of  the  State  tribunals  is,  in  substance,  that  they  have 
overruled  some  right  or  defence  set  up  under  an  act  of  Congress, 
or  treaty,  or  constitution  of  the  United  States.  14  Peters,  46, 
353  ;  12  Peters,  66  ;  Williams  v.  Norris,  12  Wheat.  124. 

The  principle  under  which  the  Judiciary  Act  of  1789  allows  this 
interference  of  ours  in  the  relations  between  the  two  governments, 
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always  of  so  sensitive  and  responsible  a  character,  is,  that  no  gov- 
ernment can  be  efficient  or  lust  without  the  means  of  self-protec- 
tion ;  and  hence,  that  those  who  act  under  it  or  claim  rights  beneath 
the  shield  of  its  laws  should,  within  its  own  territory,  be  able  to  ap- 
peal to  its  own  tribunals  for  relief  whenever  their  claims  under 
It  are  decided  against  in  the  courts  of  the  States.  But  prejudices 
here  are  to  be  guarded  against  as  well  as  there  ;  and  hence  the  par- 
amount rule  of  construction,  in  all  cases  of  this  kind,  ought  to  be, 
not  to  interfere  at  all  unless  the  decision  is  shown  to  come  clearly 
within  the  letter  and  spirit  of  the  act  of  Congress  permitting  an 
appeal ;  and,  when  mterfering,  not  to  overrule  the  judgment  of  the 
State  court  unless  clearly  erroneous. 

Firstly,  then,  is  there  a  proper  case  presented  here  for  our  inter- 
ference at  all  }  Three  instances  are  enumerated  in  the  Judiciary 
Act,  in  which  a  writ  of  error  lies  to  a  State  court,  e.  g.  (l.j 
"  Where  is  drawn  in  question  the  validity  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under,  the  United  States,  and  the  decision 
is  against  their  validity  ;  (2. )  or  where  is  drawn  in  question  the  va- 
lidity of  a  statute  of,  or  authority  exercised  under,  any  State  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties,  or  laws 
of  the  United  States,  and  the  decision  is  in  favor  of  such  their  va- 
lidity ;  (3.)  or  where  is  drawn  in  question  the  construction  of  any 
clause  ot  the  constitution,  or  of  a  treaty  or  statute  of,  or  commis- 
sion held  under,  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  exemption  specially  set  up  or  claimed  by 
either  party  under  such  clause  of  said  constitution,  treaty,  statute,  or 
commission."  1  Stat,  at  Large,  85,  §  25. 

A  claim  is  made  to  sustain  this  writ  and  our  jurisdiction  under  the 
first  specification,  because  an  authority  was  set  up  by  the  original 
plaintifis,  that  the  deed  to  the  Young  Men's  Society  was  good  under 
the  acts  of  Congress,  and  this  was  excepted  to  by  the  defendant. 
But  that  cannot  be  made  the  subject  of  a  writ  of  error,  because  the 
State  court  decided  in  favor  of  its  validity.  Gordon  v.  Caldcleugh 
et  al.,  3  Cranch,  268  ;  Walker  v.  Taylor  et  al.,  5  Howard,  64. 

Another  decision,  which  was  made  by  the  State  court  against  the 
right  set  up  by  the  original  defendant  under  acts  of  Congress  in  re- 
spect to  his  title,  is  attempted  to  be  made  a  subject  for  reexamina- 
tion under  this  writ.  But  it  cannot  be,  for  two  reasons.  One  is, 
it  does  not  appear  what  acts  of  Congress  are  referred  to ;  and  the 
other  is  the  probability,  on  the  face  of  the  record,  not  that  such 
acts  were  decided  against,  but  only  that  the  evidence  adduced  in 
relation  to  the  right  set  up  under  them  was  overruled.  Conse- 
quently, nothing  remains  under  which  to  claim  jurisdiction,  except 
the  second  speci6cation  in  the  Judiciary  Act.  It  is  contended 
that  the  objection,  which  was  made  in  this  case  to  the  validity  of  a 
statute  of  the  State,  on  the  ground  that  the  legislature  were  not  com- 
petent or  duly  organized,  under  acts  of  Congress  and  the  consututiooy 
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SO  as  to  pass  valid  statutes,  and  which  was  overruled,  comes  within 
that  specification. 

The  first  difiiculty  interposed  against  this  point  is,  that  the  plain- 
tiffs in  error  do  not  in  the  record  specify  what  parts  of  the  constitu- 
tion or  act  of  Congress  they  consider  to  have  been  overruled  by  the 
State  court,  nor  in  terms  that  any  parts  of  either  were  so  overruled. 
The  course  pursued  here  is  a  looser  mode  of  stating  exceptions  than 
is  customary,  and  could  hardly  be  sustained  if  it  did  not  appear  on  the 
record  that  the  competency  of  the  legislature  of  the  State  of  Mich- 
igan to  pass  certain  laws  was  in  fact  called  directly  in  question,  and 
the  validity  of  them  contested,  on  the  ground  that,  when  the  laws 
passed,  the  territorial  government  over  Michigan  was  still  in  force, 
and  the  new  State  government  had  not  been  duly  organized.  And 
it  seems  to  have  been  admitted  on  both  sides  that  this  objection  was 
urged,  —  and  it  is  difficult  to  conjecture  any  other  ground  for  such 
an  objecUon  to  the  competency  and  power  of  the  new  State  gov- 
ernment, unless  founded  on  its  non-conformity  to  the  existing  acts 
of  Congress  as  to  the  Territory,  and  the  clause  in  the  constitution 
for  the  admission  of  new  States.  The  argument  was  a  fair  one, 
that,  as  the  territorial  government  was  still  in  operation  in  Michigan 
for  some  purposes,  no  new  political  organization  could  take  place 
within  its  limits  which  was  capable  of  passing  valid  laws  or  charters 
of  incorporation,  without  a  previous  sanction  by  Congress,  under 
the  third  article  of  the  constitution. 

There  probably  is  enough  in  this  record  to  show  that  such  ques- 
tions were  raised,  and  that  the  State  court  decided  against  the  val- 
idity of  the  objection,  and  imder  this  view  and  the  authorities  of  the 
following  cases  we  shall  then  treat  this  exception  as  sufficiently  set 
out  in  the  record.  Coons  et  al.  v.  Gallager,  16  Peters,  18  ;  Wil- 
liams r.  Norris,  12  Wheat.  117  ;  McBride  r.  Hoey,  11  Peters, 
167  ;  Crowell  v.  Randell,  10  ibid.  368  ;  M'Kinney  v.  Carroll, 
12  Peters,  70  ;  6  ibid.  248. 

But  the  exception,  if  well  stated,  applies  to  nothing  except  the 
validity  of  the  particular  statute  that  incorporated  the  Youne  Men's 
Society,  under  which  Jones,  the  original  plaintiff,  tlaims.  Nor  does 
it  question  the  validity  of  that  statute  on  account  either  of  its  terms 
or  subject-matter,  but  the  inability  or  incompetencv  of  its  makers  as 
a  political  body  to  pass  any  statute  whatever.  Now  to  ascertain 
whether  such  an  objection  can  come  within  the  true  meaning  of  the 
Judiciary  Act,  it  will  be  necessary  to  look  at  the  language  as  well 
as  obvious  design  of  the  latter  in  conferring  this  searching  and  over- 
shadowing power  of  revision  over  the  State  tribunals.  As  before 
suggested,  it  was  to  prevent  partiality  in  them  against  the  authority 
and  agents  of  the  general  government ;  to  bold  the  protecting  su- 
pervision in  respect  to  its  own  constitution,  treaties,  and  acts  of  Con- 
gress, for  purposes  of  self-preservation  and  self-defence,  and  finally 
to  insure  uniformity  in  the  construcdon  and  operation  of  them  over 
the  whole  Union. 
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Hence,  two  things  must  unite,  in  order  to  justify  it.  There  must 
be  an  act  of  solemnity  and  importance,  such  as  a  statute,  and  that 
statute  must  be  by  a  State,  a  member  of  the  Union  and  a  public 
body,  owing  obedience  and  conformity  to  its  constitution  and  laws. 
This  seems  to  have  been  settled  by  this  court  as  to  the  meaning  of 
the  word  *'  Slate,"  where  empowering  one  to  bring-an  action.  It 
must  be  a  member  of  the  Union.  Cherokee  Nation  v.  Georgia,  5 
Peters,  18.  And  it  is  not  enough  for  it  to  be  an  organized  political 
body  within  the  limits  of  the  Union. 

In  conformity  with  this,  where  it  is  required  that  a  party  should 
be  a  citizen  of  a  different  ''  State  "  in  order  to  give  a  Circuit  Court 
jurisdiction,  it  has  been  held  it  is  not  sufficient  to  be  a  citizen  of  the 
JDistrict  of  Columbia  (Hartshorn  v.  Wright  et  al.,  Peters 's  C.  C. 
64  ;  Hepburn  et  al.  v.  Ellzey,  2  Cranch,  445),  or  citizen  of  a  Ter- 
ritory (New  Orleans  v.  Winter,  1  Wheat.  90),  but  the  party  must 
belong  to  a  State  in  the  Union,  one  of  the  members  of  the  confed- 
eracy.    Chief  Justice  Marshall,  in  Hepburn  et  al.  v.  Ellzey. 

Indeed,  it  has  been  settled  also,  that  a  law  passed  by  Virginia, 
before  the  government  of  tlie  Union  took  effect,  cannot  be  examined 
and  decided  upon  under  this  clause  of  the  Judiciary  Act.  Owings 
V.  Speed  et  al.,  6  Wheat.  420. 

The  words  of  this  clause  also  appear  to  be  such,  as  to  admit  of 
no  other  construction  than  that  the  statute  is  a  measure  by  a  body 
confessedly  a  State.  They  are,  —  ''where  is  drawn  in  question 
the  validiQr  of  a  statute  of,  or  authority  exercised  under,  any 
State,"  &c. 

Beside  this  apparent  recognition,  that  nothing  is  to  be  examined 
which  does  not  apply  to  what  is  contained  in  a  statute,  and  that 
passed  by  a  State,  the  evil  to  be  remedied  and  guarded  against 
was  connected  merely  with  the  subject-matter  of  statutes,  and  not 
with  the  political  competency  of  then:  makers. 

The  fears  were,  from  the  reasons  just  enumerated,  that  through 
some  inadvertence,  if  not  design,  a  State  might  legislate  against 
some  part  of  the  constitution,  or  a  treaty,  or  an  act  of  Congress, 
and  might  trench  upon  matters  not  withm  its  province  nor  belonging 
to  its  internal  concerns,  but  belonging  to  Congress,  and  which,  by 
express  terms  or  necessary  implication,  were  forbidden  to  be  acted 
on  by  the  State  governments. 

Such  being  the  evil  or  danger,  it  precludes  the  idea  that  this 
clause  in  the  Judiciary  Act  had  any  reference  to  the  fact,  that  pub- 
lic bodies  which  had  not  been  duly  organized,  and  not  been  admitted 
into  the  Union,  would,  as  States,  undertake  to  pass  laws,  without 
being  empowered  to  do  it,  which  might  encroach  on  the  Union  or 
its  granted  powers,  and  hence  should  be  thus  guarded  against. 
Such  conduct  by  such  bodies,  if  not  situated  widiin  the  territoiy 
of  the  Union,  would  be  a  foreign  affair,  and  not  within  the  cogni- 
zance of  any  of  the  deparunents  of  this  government,  unless  so  inter- 
32* 
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fering  with  its  rights  as  to  call  for  the  political  exercise  of  the  exec- 
utive and  legislative  authority  over  our  foreign  relations. 

Again,  such  conduct  by  bodies  situated  within  our  limits,  unless 
by  States  duly  admitted  into  the  Union,  would  have  to  be  reached 
either  by  the  power  of  the  Union  to  put  down  insurrections,  or 
by  the  ordinary  penal  laws  of  the  States  or  Territories  within 
which  these  bodies  unlawfully  organized  are  situated  and  acting. 
While  in  that  condition,  their  measures  are  not  examinable  at  all 
by  a  writ  of  error  to  this  court,  as  not  being  statutes  by  a  State, 
or  a  member  of  the  Union.  And  after  such  bodies  are  recognized 
as  having  been  duly  organized,  and  are  admitted  into  the  Union, 
if  they  ever  be,  the  judicial  tribunals  of  the  general  government, 
which  acquiesces  in  the  political  organization  that  has  been  pro- 
fessing to  pass  statutes,  and  which  admits  it  as  a  legal  and  compe- 
tent State,  must  treat  its  statutes  passed  under  that  organization  as 
they  would  the  statutes  of  any  other  State,  within  the  meaning  and 
spirit  of  the  Judiciary  Act.  And,  if  so,  we  must  inquire  only  into 
the  validity  of  their  subject-matter,  and  not  as  to  the  new,  any  more 
than  the  old.  States,  ever  suppose  that  the  question  of  their  politi- 
cal competency  or  power  to  pass  statutes  at  all  was  an  inquiry  in- 
tended to  be  placed  under  our  consideration  and  decision  by  the 
twenty-fifth  section  of  the  Judiciary  Act. 

It  follows,  then,  that  a  statute,  passed  by  a  political  body  before 
its  admission  into  the  Union,  seems  either  not  to  be  one,  under  the 
cognizance  of  the  Union  or  its  judicial  tribunals,  by  means  of  §  25 
of  the  Judiciary  Act,  unless  reenacted  or  adopted  after  becom- 
ing a  State  (3  Howard,  482)  ;  then  it  is  treated  like  the  statute 
of  any  State  ;  or  the  admission  of  the  State  into  the  Union  by 
Congress,  subsequently  with  the  constitution  and  political  organiza- 
tion under  which  the  statute  was  passed,  must  bring  it  under  our 
consideration  as  a  statute  passed  by  the  State,  —  a  competent  State, 
—  leavingj  as  in  other  cases,  merely  its  subject-matter  to  be  ex- 
amined in  order  to  see  if  it  violates  or  not  any  acts  or  provisions  of 
the  general  government. 

The  question  of  their  competency  is  not,  however,  thus  made  a 
closed  one,  but  may  be  discussed  before  the  proper  political  tribunals. 
And  where,  under  particular  laws,  their  competency  is  not  conceded, 
it  may  come  under  the  consideration  and  decision  of  the  State  courts, 
and  probably  of  those  of  the  United  States.  All  we  decide  in  this 
instance  is,  that  it  is  not  one  of  the  grounds  for  our  reexamination  of 
decisions  on  it,  under  the  Judiciary  Act.  And  it  is  no  more  objec- 
tionable to  shut  out  such  a  question  from  revision  in  that  way,  than 
numerous  others  which  are  not  included  either  in  the  words  or 
objects  of  that  act.  Indeed,  there  were,  and  still  are,  some  of  the 
highest  motives  of  expediency  and  sound  public  policy  not  to 
entangle  this  court  with  the  reconsideration  in  this  way  of  a  matter 
so  purely  political  and  often  so  full  of  party  agitation.     It  is  pretty 


JANUARY   TERM,    1847.  379 

Scott    et    al.    9.    JoDei. 

Strong  evidence  that  this  view  of  the  Judiciarv  Act,  and  our  duties 
under  it,  must  be  the  correct  one,  when,  on  full  examination  of  the 
precedents,  no  case  can  be  found  where  an  objection  of  this  charac- 
ter to  a  statute  of  a  State  has  ever  been  sustained,  or  deemed  even 
a  proper  ground  for  exception  below,  and  afterwards  brought  under 
the  revision  of  this  court  by  a  writ  of  error.  The  case  of  Owings 
V.  Speed  et  al.,  6  Wheat.  421,  before  cited,  comes  nearest  to  this. 
Taking  it  for  granted,  then,  we  have  shown  that  the  revision  in  a 
case  like  this  roust  be  of  a  ^^  statute  "  and  a  statute  of  a  ^'  State," 
and  not  of  a  Territory,  or  corporation,  college,  or  unacknowledged 
political  body,  and  considering  these  as  concessions,  or  admitted 
data,  before  the  jurisdiction  arises  to  issue  a  writ  of  error,  and  look 
into  the  subject-matter  of  such  statute  in  order  to  ascertain  whether 
in  its  terms  or  operation  it  runs  counter  to  the  powers  of  the 
general  government,  and  that  it  is  acknowledged  on  both  sides  there 
is  nothing  exceptionable  in  the  subject-matter  of  this  statute,  it  fol- 
lows that  there  is  nothing  to  revise  or  correct,  which  is  within  the 
purview  of  the  judicial  (unctions  of  the  general  government  imder 
the  Judiciary  Act. 

Let  the  writ  of  error  be  dbmissed  for  want  of  jurisdiction. 

Mr.  Justice  McLEAN. 

I  think  there  is  jurisdiction  in  this  case.  The  Detroit  Youne 
Men's  Society,  in  their  corporate  capacity,  brought  an  action  of 
ejectment  against  Scott  and  Boland  to  recover  possession  of  the  lot 
in  question. 

The  deed  under  which  the  lessors  of  the  plaintiff  claimed  was 
dated  the  1st  Julv,  1836,  and  was  signed  by  three  judges  of  the 
Territory  of  Michigan.  In  makmg  the  conveyance,  the  judges  acted 
under  a  law  of  Congress  of  the  21st  April,  1806.  As  regards  this 
question,  it  is  not  important  to  examine  the  execution  of  this  trust. 

On  the  trial  it  was  proved  '^  that  a  legislature  of  the  State  of 
Michigan,  duly  elected  and  returned,  was  organized  and  duly  quali- 
fied imder  the  constitution  of  the  State  oi  Michigan  on  the  3d 
November,  1835  ;  and  that  Stevens  T.  Mason,  having  been  duly 
elected  and  returned,  was  on  the  same  day  qualified  as  governor,  &c. 
That  the  act  entitled  *  An  act  to  incorporate  the  members  of  the 
Detroit  Young  Men's  Society'  was  approved  26th  March,  1836.'* 

It  was  proved,  by  reputation,  that  John  S.  Homer  purported  to 
act  as  territorial  governor  of  Michigan  until  some  time  in  the  year 
1836,  and  that  George  Morell  and  Ross  Wilkins  acted  as  judges 
until  June  of  that  year.  That  a  session  of  the  territorial  court 
was  held  on  the  first  Monday  of  January,  1837. 

The  State  of  Michigan  was  admitted  into  the  Union  by  the  act 
of  the  26th  January,  1837. 

On  the  trial,  the  counsel  moved  the  court  to  instruct  the  jury, 
that  the  act  *'  to  incorporate  the  members  of  the  Detroit  Young 
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Men's  Society"  was  not  of  binding  force,  "  unless  the  jury  should 
find  that  the  State  government  of  the  State  of  Michigan  was,  at  the 
time  of  the  passing  and  approval  of  said  act,  established,  and  m  full 
and  legal  force  and  operation." 

The  twenty-fifth  section  of  the  Judiciary  Act  of  1789  provides, 
"  that  a  final  judgment  or  decree  in  any  suit,  in  the  highest  court 
of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  "  ^^  the  validity  of  a  statute  of,  or  an 
authority  exercised  under,  any  State,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties,  or  laws  of  the  United  Slates, 
and  the  decision  is  in  favor  of  such  their  validity,"  may  be  re- 
examined m  this  court  by  a  writ  of  error. 

This  act  of  incorporation  was  given  in  evidence,  as  a  part  of  the 
plaintiff's  title ;  and  on  the  validity  of  the  act  his  right  to  a  recovery 
depended.  The  deed  having  been  made  to  the  lessors  of  the  plain- 
tiff as  corporators,  they  could  recover  only  in  that  capacity.  The 
validity  of  this  statute  was  questioned,  as  appears  from  the  record, 
on  the  ground  that  it  was  passed  before  the  State  was  admitted  into 
the  Union  ;  and  the  court  held  that  the  statute  was  valid.  By  the 
constitution.  Congress  has  power  to  admit  into  the  Union  ^^new 
States."  The  time  of  admission  is  a  question  of  law,  and  not  a 
political  question.  At  the  present  term  we  have  had  occasion  to 
decide  the  date  of  the  admission  into  the  Union  of  the  States  of 
Florida  and  Iowa. 

The  above  fads  present  the  very  case  provided  by  the  statute 
for  die  exercise  of  jurisdiction  by  this  court.  .  A  right  was  set  up 
under  the  statute  of  a  State,  and  that  statute  was  alleged  to  be  re- 
pugnant to  the  constitution  and  laws  of  the  United  States  ;  and  the 
decision  of  the  State  court  was  in  favor  of  the  validity  of  such 
statute.  No  case,  it  would  seem,  could  arise,  more  completely 
within  the  letter  and  spirit  of  the  twenty-fifth  section. 

It  is  said  that  the  act  upon  its  face  does  not  purport  to  be  re- 
pugnant to  the  constitution  or  laws  of  the  United  States.  If  this 
be  admitted,  it  by  no  means  follows  that  the  act  is  constitutional. 
Whether  consuiutional  or  not  must  be  determined  by  the  effect  of 
the  act.  But  in  my  judgment  this  act  is  repugnant  to  the  constitu- 
tion and  laws  of  the  Union. 

Michigan  was  an  organized  Territory  of  the  United  States.  Its 
governor,  judges,  and  all  other  territorial  officers,  were  in  the  dis- 
charge of  their  various  functions.  The  sovereignty  of  the  Union 
extended  to  it.  Under  these  circumstances,  the  people  of  Michigan 
assembled  by  delegates  in  convention,  and  adopted  a  constitution, 
and  under  it  elected  members  of  both  branches  of  their  legislature, 
governor,  and  judges,  and  organized  the  State  government.  No 
serious  objection  need  be  made,  in  my  judgment,  to  the  assemblage 
of  the  people  in  convention  to  form  a  constitution,  although  it  is  the 
more  regular  and  customary  mode  to  proceed  under  the  sanction  of 
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an  act  of  Congress.  But  until  the  State  shall  be  admitted  into  the 
Union  by  act  of  Congress,  the  territorial  government  remains  un- 
impaired. 

No  act  of  tlie  people  of  a  Territory,  without  the  sanction  of 
Congress,  can  change  the  territorial  into  a  State  government.  The 
constitution  requires  the  assent  of  Congress  for  the  admission  of  a 
State  into  tlie  Union;  and  "the  United  States  guaranty  to  every 
State  in  the  Union  a  republican  form  of  government."  Hence 
the  necessity,  in  admitting  a  State,  for  Congress  to  examine  its  con- 
stitution. 

The  act  "  to  incorporate  the  members  of  the  Detroit  Young 
Men's  Society,"  was  the  exercise  of  sovereign  power,  —  a  power 
totally  repugnant  to  the  sovereignty  of  the  Union,  in  its  territorial 
form.  Until  the  26th  of  January,  1837,  Michigan  was  not  admitted 
into  the  Union  and  recognized  as  a  State.  Whatever  effect  this 
admission  may  have,  by  way  of  relation,  on  the  exercise  of  the  po- 
litical powers  of  the  State  prior  to  that  time,  is  not  now  a  question. 
The  question  of  jurisdiction  relates  to  the  time  the  act  was  passed, 
and  its  validity. 

This  act  of  incorporation  was  repugnant  to  the  constitution  of 
the  United  States,  under  which  the  territorial  government  was  or- 
ganized. It  was  repugnant  to  the  laws  of  Congress  which  formed 
that  organization.  It  was  an  exercise  of  sovereignty  inconapatible 
with  the  sovereignty  of  the  Union,  in  all  its  legal  forms.  And  this 
act  was  declared  by  the  Supreme  Court  of  Michigan  to  be  valid. 
I  cannot  conceive  of  a  clearer  case  for  jurisdiction. 

In  Holmes  v.  Jennison,  14  Peters,  640,  the  governor,  in  the  ex- 
ercise of  a  supposed  power  in  the  State,  directed  a  fugitive  from 
justice,  claimed  by  the  Canadian  government,  to  be  delivered  up ; 
and  the  Supreme  Court  of  that  State,  having  brought  the  accused  be- 
fore it  by  a  habeas  corpusy  remanded  him  to  custody.  This  court, 
under  the  twenty-fifth  section,  took  jurisdiction  of  the  case,  on  the 
ground,  in  the  language  of  the  chief  justice,  **  that  the  exercise  of 
the  power  in  question  by  the  States  is  totally  contradictory  and  re- 
pugnant to  the  power  granted  to  the  United  States."  And  again  he 
says,  —  "  All  the  powers  which  relate  to  our  foreign  intercourse  are 
confided  to  the  general  government."  "If  there  was  no  prohibi- 
tion to  the  States,  yet  the  exercise  of  such  a  power  on  their  part  is 
inconsistent  with  the  power  upon  the  same  subject  conferred  on  the 
United  States." 

Now,  in  the  case  of  Holmes,  there  was  no  power  to  surrender 
the  fugitive  in  the  federal  government,  as  such  power  was  not  con- 
ferred by  the  laws  of  nations,  but  must  be  given  by  a  treaty,  or  by 
reciprocal  legislation.  Still,  as  the  foreign  intercourse  was  vested 
in  the  general  government,  no  part  of  it  could  be  exercised  by  the 
States  without  conflicting  with  the  federal  power.  Now  the  con- 
flict of  power,  in  the  case  under  consideration,  is  clear  and  direct. 
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The  two  sovereignties  of  the  State  and  the  territorial  government 
cannot  exist  at  the  same  time  within  the  same  limits.  The  territo- 
rial government  exists  in  full  vigor  until  it  is  abolished  by  the  admis- 
sion of  the  State.  There  was,  then,  a  direct  and  irreconcilable 
repugnance  in  the  exercise  of  the  sovereign  power  by  the  State,  so 
long  as  the  federal  authority  was  exercised  in  the  Territory. 

Mr.  Justice  WAYNE  concurred,  that  this  court  had  not  juris- 
diction in  this  case,  but  did  not  assent  to  any  conclusions  in  the 
opinion  on  the  merits  in  this  controversy  involving  the  political  re- 
lations of  Michigan  with  the  United  States  before  Michigan  was 
admitted  into  the  Union. 

Mr.  Justice  NELSON  concurred  with  the  opinion  of  Mr. 
Justice  McLean. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  State  of  Michigan,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  this  cause  be  and  the  same  is  hereby 
disnussed,  for  the  want  of  jurisdiction. 


The  United  States,  Plaintiffs  in  ERROBt  v.  The  Bank  op  the 
United  States. 

In  the  case  of  The  United  States  v.  The  Bank  of  the  United  States  (2  Howard,  711), 
the  court  is  of  opinion  that  the  question  on  the  structure  of  the  bill  is  an  open 
question,  and  for  the  first  time  presented  to  this  court  for  decision. 

The  statute  of  Maryland  of  1785,  in  its  terms,  does  not  embrace  a  bill  of  exchange 
drawn  on  a  foreign  govemment 

A  bill  of  exchange  in  form,  drawn  by  one  govemment  on  another,  as  this  was,  is 
not  and  cannot  be  governed  by  the  law  merchant,  and  therefore  is  not  subject  to 
protest  and  consequential  damages. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsylva- 
nia, and  was  a  contmuation  of  the  same  case,  between  the  same 
parties,  which  was  reported  in  2  Howard,  711. 

Being  sent  back  to  the  Circuit  Court,  it  came  up  for  trial  in  No- 
vember, 1844,  when  the  jury,  under  the  mstructions  of  the  court,, 
found  a  verdict  for  the  defendants  below,  viz.  the  bank. 

At  the  trial,  the  following  bill  of  exceptions  was  filed,  which 
brought  the  case  again  to  this  court. 

Bill  of  Exceptions. 

Be  it  remembered,  that  at  the  sessions  of  April,  A.  D.  1838, 
came  the  United  States  of  America  into  the  Circuit  Court  of  the 
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United  States  for  the  Eastern  District  of  Pennsylvania,  and  im- 
pleaded the  President,  Directors,  and  Company  of  the  Bank  of  the 
United  States,  in  a  certain  plea  of  trespass  m  the  case,  &c.,  in 
which  the  said  plaintiffs  declared  (prout  narr.)  and  the  said  defend- 
ants pleaded  (protU  pleas).  And  thereupon  issue  was  joined  be- 
tween them. 

And  afterwards,  to  lint,  at  a  session  of  said  court,  held  at  the 
city  of  Philadelphia,  before  the  Honorable  Archibald  Randall, 
judge  of  the  said  court,  on  the  day  of  November,  A.  D.  1844, 
the  aforesaid  issue  between  the  said  parties  came  to  be  tried  by  a 
jury  of  the  said  district,  duly  impanelled  {prout  jury),  at  which 
day  came  as  well  the  plaintiff*  as  the  said  defendant,  by  their  re- 
spective attorneys  ;  and  the  jurors  aforesaid,  impanelled  to  try  the 
issues  aforesaid,  being  also  called,  came,  and  were  then  and  there 
in  due  manner  chosen  and  sworn,  or  affirmed,  to  try  the  said  issues  ; 
and,  upon  the  trial,  the  counsel  of  the  said  plaintiffs  stated  their  de- 
mand to  be  for  $  1 70,04 1.18,  with  interest,  —  the  balance  unpaid, — 
due  to  the  plaintiffs  as  holders  of  66,692  shares  of  the  capital  stock 
of  defendants,  of  $3.50  per  share,  being  the  amount  of  a  dividend 
of  half-yearly  profits  declared  by  the  defendants  in  the  month  of 
July,  A.  D.  1834.  And  to  maintain  the  said  issue  on  the  part  of 
the  plaintiff's,  proved  that  they  were  then  the  holders  of  said  shares 
of  stock,  and  gave  in  evidence  a  resolution  of  the  directors  of  the 
said  defendants  made  on  the  7th  July,  1834  {prout)^  and  their 
advertisement  in  one  of  the  daily  newspapers  of  Philadelphia 
(proti^),  and  the  account  of  the  said  defendants  in  their  books  with 
the  plaintiflTs  for  the  first  half-year  of  1833  {frout). 

And  the  defendants,  to  maintain  the  said  issue  on  their  part,  gave 
in  evidence  a  bill  of  exchange,  drawn  and  dated  at  the  treasury 
department  of  the  United  States,  Washington,  7th  February,  1833, 
by  the  Secretary  of  the  Treasury  on  the  Minister  and  Secretary  of 
State  for  the  Department  of  Finance  of  the  kingdom  of  France* 
for  4,856,666i%  francs,  payable  at  sight  to  the  order  of  defend- 
ants^ cashier  {froui  bill)  ;  and  the  several  mdorsements  thereon, 
{protU)  ;  and  a  writing  of  the  same  date  with  the  said  bill,  under  the 
seal  of  the  United  States  and  hand  of  the  President,  dated  at  Wash- 
ington (protrf)  ;  and  the  presentment  and  refusal  of  payment  and 
protest  of  said  bill,  at  Paris,  on  the  22d  of  March,  1833  {front)  ; 
protest,  and  a  notice  thereof  by  defendants,  through  their  cashier,  to 
the  said  Secretary  of  the  Treasury,  in  a  letter  of  26th  April,  1833 
{provi\  ;  and  the  return  of  said  bill  and  protest  to  the  said  Secre- 
tary of  the  Treasury,  in  a  letter  from  the  said  defendants'  cashier, 
dated  13  May,  1833,  with  an  account  annexed  ;  in  which  letter  and 
account  demand  was  made  of  the  pa3rment  of  the  principal  of  the 
said  bill,  with  costs  and  charges  of  protest  and  interest  thereon,  and 
damages  on  said  principal,  at  fifteen  per  cent,  {protd  letter  and  ac- 
count) ;  and  proved  the  then  rate  of  exchange  to  have  been  as 
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therein  stated  ;  and  gave  in  evidence  a  statute  of  the  State  of  Maiy- 
land  {prout)y  passed  in  1785,  and  an  article  of  the  commercial 
code  of  France  (protU)  ;  and  the  correspondence  (proiU)  between 
the  Secretary  of  the  Treasury  and  the  defendants,  concerning  said 
bill,  before  and  after  the  drawing  thereof,  and  proved  the  allowance 
by  the  Secretary  of  the  Treasury  of  a  credit  for,  and  payment  thus 
made,  of  the  principal  of  said  bill  ;  and  further  proved  the  present- 
ment to  the  accounting  officers  of  the  treasury,  and  their  rejection 
and  disallowance  of  a  claim  on  the  part  of  the  defendants,  for  a  credit 
of  the  said  fifteen  per  cent,  thereon,  and  said  cost  and  charges  of 
protest  (prout  exemplifiation) ;  and  the  said  defendants  claimed  on  the 
said  trial  a  credit  for  and  to  set  off  defalk. :  the  same  claims  being, 
as  they  alleged,  in  amount  equal  to  the  claim  of  the  plaintiffs. 

And  the  said  plaintiffs,  to  rebut  the  aforesaid  claun  of  the  said 
defendants  to  a  set-off,  relied  upon  and  gave  in  evidence  a  conven- 
tion between  the  United  States  of  America  and  France,  made  the 
4th  day  of  July,  A.  D.  1831,  and  ratified  the  2d  day  of  February, 
A.  D.  1832  {protU  same),  together  with  an  act  of  Congress  passed 
the  13th  day  of  July,  1832  (proti/),  by  the  seventh  section  of 
which  it  was  made  the  duty  of  the  Secretary  of  the  Treasury  "  to 
cause  the  several  instalments,  with  the  interest  payable  thereon,  pay- 
able to  the  United  States,  in  virtue  of  the  said  convention,  to  be 
received  from  the  French  government  and  transferred  to  the  United 
States  in  such  a  manner  as  he  may  deem  best,  and  the  net  nroceeds 
thereof  to  be  paid  into  the  treasury."  And  also  a  letter  of  Edward 
Livingston,  Department  of  State,  dated  Washington,  8th  February, 
1833,  to  Nathaniel  Niles,  Esq.,  Paris.     {Prout  same.) 

And  the  counsel  for  the  said  plaintiffs  requested  the  learned  judge 
to  charee  the  jury,  — 

1 .  That  the  evidence  in  the  cause  does  not  show  a  contract  be- 
tween the  government  and  the  bank  for  the  sale  of  a  bill  of  ex- 
change, but  an  undertaking  on  the  part  of  the  defendants,  as  the 
agents  of  the  plaintiff,  to  transfer  to  the  United  States  the  first  in- 
stalment due  under  the  treaty  with  France,  and  that  the  bill  was 
only  one  of  the  instruments  for  carry mg  the  same  into  effect.  And 
further,  that  the  question  of  agency  is  lor  the  jury  to  decide. 

2.  That  the  act  of  Maryland  of  1785,  under  which  the  defend- 
ants claim  damages,  does  not  extend  t6  the  United  States. 

3.  That  the  bill  in  question,  being  drawn  by  one  government  upon 
another,  and  upon  a  particular  fund,  is  not  a  bill  of  exchange  within 
the  legal  meanmg  of  the  terms,  and  is  not  embraced  by  the  statute. 

4.  That  the  defendants,  being  indorsers  of  the  bill,  and  not  the 
holders  or  owners  at  the  time  of  protest,  are  not  entitled  to  the 
damages,  since  they  have  not  paid  them. 

But  the  court  refused  to  instruct  the  jury  as  requested  by  the 
plaintiffs'  counsel,  and  charged  them  as  follows,  to  wit  :  — 

It  is  admitted,  that  if  this  was  a  suit  between  individuals,  and  the 
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defendant  was  the  actual  owner  of  a  bill  of  exchange  drawn  by  the 
plaintifi'  on  a  foreign  country,  and  protested  for  non-payment,  he 
would  be  entitled  to  the  damages  now  claimed  by  the  bank  ;  but  it 
is  contended,  1st,  that  the  evidence  in  this  cause  does  not  show  a 
sale  of  the  bill  of  exchange  to  the  bank,  but  an  agency  on  the  part 
of  the  bank  to  assist  in  procuring  the  transfer  of  the  funds  to  the 
United  States.  The  whole  of  the  evidence  on  this  subject  is  in 
writing,  and  therefore  a  matter  of  law,  and,  in  my  opinion,  estab- 
lishes a  clear  and  unequivocal  sale  by  the  United  States,  and  pur- 
chase and  payment  for  the  bill  by  the  bank  ;  and  that  in  the  en- 
deavours to  collect  it  there  was  no  other  agency  than  always  exists 
between  the  owner  and  other  parties  to  a  bill  of  exchange.  Again, 
it  is  said,  that  if  this  was  a  purchase  of  the  bill  by  the  bank,  yet  the 
defendants  cannot  set  off  this  claim,  because  the  act  of  Maryland  of 
1 785  does  not  extend  to  bills  drawn  by  the  government  of  the 
United  States.  When  the  United  States,  by  its  authorized  officer, 
become  a  party  to  negotiable  paper,  they  have  all  the  rights,  and 
incur  all  the  responsibility,  of  individuals  who  are  part'es  to  such 
instruments  ;  there  is  no  difference,  except  that  the  United  States 
cannot  be  sued  ;  and  from  the  unavoidable  use  of  commercial  paper 
by  the  United  States,  they  are  as  much  interested  as  the  communi- 
ty at  large  in  maintaining  this  principle. 

In  the  present  case,  the  United  States  do  not  sue  for  a  debt  due 
to  theni  as  a  government,  but  as  stockholders  or  copartners  for  their 
proportion  of  the  profits  accruing  on  the  use  of  their  money,  which 
they  have  invested  in  the  stock  of  the  corporation,  and  are  to  be 
treated  in  all  respects  like  any  ordinary  stockholder,  who  would  be 
bound  to  pay  a  debt  due  to  the  bank  before  he  could  sustain  an 
action  for  his  dividends. 

The  remaining  objections  are,  that  if  the  Maryland  act  of  1785 
does  embrace  bills  drawn  by  government,  then  this,  being  a  bill 
drawn  on  a  particular  fund,  is  not  a  bill  of  exchange  in  the  legal 
meaning  of  the  term  ;  and  that  if  it  is  such  a  bill,  the  bank  was  not 
the  holder  or  owner  of  it  at  the  time  of  protest,  and  therefore  is  not 
entitled  to  the  damages  given  by  the  statute. 

These  questions  appear  to  me  to  have  been  determined  by  the 
Supreme  Court  of  the  United  States  in  the  present  cause  in  favor 
of  the  defendants  ;  whether  they  were  rightly  determined,  it  is  not 
for  us  to  inquire  ;  that  determination  is  binding  on  us,  and  until  re- 
viewed by  themselves  must  be  considered  the  law  of  the  land.  If 
I  have  mistaken  their  views  on  this,  or  erred  in  any  other  point  of 
the  cause,  it  will  be  corrected  by  a  reexamination  of  the  case  in  that 
court ;  but  a  construction  of  their  opinion,  pven  by  the  jury,  is  only 
capable  of  being  reexamined  in  this  court,  which  may  lead  to  a  new 
trial  and  lengthened  litigation,  to  the  disadvantage  of  all  parties,  as 
it  will  undoubtedly  be  only  finally  determined  in  the  court  of  the 
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last  resort.     This  being,  then,  my  view  of  the  law,  in  my  opinion 
the  defendants  are  entitled  to  the  verdict. 

And  thereupon  the  counsel  for  the  plaintiffs  excepted. 

The  cause  was  argued  by  Mr.  Clifford  (the  Attorney-General) 
and  Mr.  Mlsany  for  the  United  States,  the  plaintiffs  m  error,  and  by 
Mr.  Sergeant,  for  the  Bank. 

Mr.  Clifford  assigned  five  causes  of  error,  viz.  :  — 

1st.  That  the  bill  upon  which  the  damages  in  controversy  are 
claimed  by  the  defendants  in  error,  under  the  circumstances  stated 
in  the  record,  is  not  a  bill  of  exchange  and  embraced  by  the  Mary- 
land statute  of  1785. 

2d.  That  if  a  bill  of  exchange  within  the  terms  of  that  statute, 
the  statute  does  not  extend  to  the  United  States,  so  as  to  render 
them  liable  to  the  payment  of  the  fifteen  per  cent,  damages  claimed 
by  the  defendants. 

3d.  That  the  evidence  in  the  cause  does  not  show  a  contract  be- 
tween the  plaintiffs  and  the  defendants  for  the  sale  of  a  bill  of  ex- 
change, but  an  midertaking  on  the  part  of  the  defendants,  as  the  agents 
of  the  government,  to  transfer  to  the  United  States  the  first  instal- 
ment due  under  the  treaty  with  the  King  of  the  French  of  the  4th 
July,  1831,  and  that  the  bill  in  question  was  one  of  the  instruments 
for  accomplishing  that  object. 

4th.  That  the  defendants,  being  indorsers  of  the  bill,  and  not 
owners  or  holders  at  the  time  of  protest,  are  not  entitled  to  dam- 
ages, since  they  have  not  paid  them. 

5th.  That  there  was  error  in  the  charge  of  the  court  below  in 
having  instructed  the  jury  that  the  defendants  were  entitled  to  their 
verdict,  thus  withdrawing  from  the  consideration  of  the  jury  the 
facts  which  they  alone  were  competent  to  find. 

After  stating  these  points,  the  Attorney-General  proceeded  with 
tlie  argument. 

The  demand  of  the  plaintiffs  is  not  the  subject  of  dispute.  The 
questions  to  be  determined  grow  out  of  the  set-off  filed  by  the  de- 
fendants. That  claim  had  its  origin  in  an  unsuccessful  attempt  of  the 
Secretary  of  the  Treasury,  through  the  medium  of  the  Bank  of  the 
United  States,  to  transfer  to  this  country  the  first  instalment  payable 
to  this  government  by  France,  under  the  convention  of  the  4th  July, 
1831.  He  proposed  to  discuss  very  briefly  the  several  pomts 
taken  in  the  bill  of  exceptions,  at  the  last  trial  m  the  court  below. 
He  had  no  doubt  he  mi^ht  properly  do  so,  notwithstanding  the 
cause  was  formerly  before  the  court  on  a  previous  occasion,  when 
a  decision  was  pronounced  upon  the  points  then  presented  under  the 
bill  of  exceptions  at  that  term.  See  2  Howard,  711.  If  it  were 
not  apparent  then,  the  facts  now  disclosed  afford  convincing  proof, 
that  the  record  in  the  former  cause  was  in  many  respects  incom* 
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!)lete.  Fortunately  for  both  parties,  the  present  record  is  sufficiently 
ill],  and  the  exceptions  broad  enough,  to  open  the  whole  merits  of 
the  dispute,  and  to  warrant  the  parties  in  submitting  the  cause  to  a 
final  decision. 

1.  He  submitted  first  the  proposition,  that  the  evidence  in  the 
cause  does  not  show  a  contract  between  the  plaintiffs  and  the  de- 
fendants for  the  sale  of  a  bill  of  exchange,  but  an  undertaking  on 
the  part  of  the  defendants,  as  the  agents  of  the  government,  to 
transfer  to  the  United  States  the  first  instalment  due  under  the 
treaty,  and  that  the  bill  in  question  was  one  of  the  instruments  for 
accomplishing  that  object. 

Whatever  the  forms  may  have  been,  this  was  a  public  transaction 
between  two  sovereign  independent  nations,  for  the  purpose  of  car- 
rying into  effect  a  treaty  stipulation.  In  this  general  view  the  real 
parties  are,  —  1st.  The  United  States  ;  2d.  The  government  of 
France  ;  3d.  The  Bank  of  the  United  Slates,  at  that  time  the 
fiscal  agent  of  the  government,  and  authorized  and  commissioned  to 
demand  and  receive  from  France  a  certain  fund,  and  to  transfer  the 
same  to  this  country.  Such  was  the  purpose.  The  instruments 
executed  were  such  as  tlie  President  of  the  United  States,  the  Sec- 
retary of  the  Treasury,  and  the  president  of  the  bank  deemed 
sufficient,  and  best  calculated  to  effect  this  object.  Leaving  out  of 
view  the  parties  to  the  bill  in  London  and  Paris,  and  supposing  it  to 
have  been  presented  by  the  cashier  of  the  bank,  in  whose  favor  it 
was  drawn,  and  protested  for  non-payment  as  in  this  case,  but 
without  intervention,  —  which  is  the  strongest  view  that  can  be  taken 
of  the  case  for  the  bank,  —  still  the  letters  of  the  parties,  and  other 
instruments  executed  at  the  date  of  the  bill,  would  determine  the 
character  of  the  contract.  The  act  of  Congress  of  the  13th  July, 
1832  (4  Statutes  at  Large,  574),  made  it  ''  the  duty  of  the  Sec- 
retary of  the  Treasury  to  cause  the  several  instalments,  with  the 
interest  thereon,  payable  to  the  United  States,  in  virtue  of  the  said 
convention,  to  be  received  from  the  French  government,  and  trans- 
ferred to  the  United  Slates  in  such  manner  as  he  may  deem  best." . 
Congress  conferred  the  power  to  cause  the  fund  to  be  received  and 
transferred.  Under  this  act  the  Secretary  had  no  right  to  deal  in  ex- 
change, or  even  to  draw  a  bill  except  as  a  means  to  accomplish  the 
purpose  described  in  the  act  itself.  The  Secretary  of  the  Treasury 
took  this  view  of  the  law  in  his  letter  to  the  president  of  the  bank  of 
the  31st  October,  1832.  He  commences  by  referring  to  the  con- 
vention, and  remarks,  —  "  The  Secretary  of  the  Treasury  being 
charged  by  the  act  of  the  13th  July  last  with  transferring  to  the 
United  States  the  several  instalments  receivable  under  the  conven- 
tion, I  am  desirous  of  effecting  that  object  in  such  a  manner  as  may 
be  most  beneficial  to  the  interests  of  the  claimants  for  whom  the 
money  is  to  be  received,  and  with  this  view  I  shall  be  glad  to  re- 
ceive your  suggestions  in  regard  to  the  transfer  of  the  first  instal- 


388  SUPREME    COURT. 

The  United  States  v.  The  Bank  of  the  United  States. 

ment."  The  bank  was  thus  officially  apprized  of  the  convention 
creating  the  fund  to  be  transferred,  and  its  attention  specially  di- 
rected to  the  act  of  Congress  devolving  that  duty  upon  the  Secretary 
of  the  Treasury.  It  was  equally  well  advised,  that  the  sole  pur- 
pose of  the  head  of  that  department  was  to  effect  the  transfer  of  the 
first  instalment,  in  a  manner  most  beneficial  to  the  claimants.  The 
president  of  the  bank,  in  his  reply  of  the  5ih  of  November,  evidently 
regarded  the  proposition  as  one  invoking  the  agency  of  the  bank. 
He  expresses  himself  as  very  willing  to  offer  such  suggestions  as 
occur  to  him,  in  regard  to  the  transfer  of  the  first  instalment. 
"  After  examining  the  subject  in  all  its  relations,  with  an  anxiety  to 
make  the  transfer  on  such  terms  as  would  merely  prevent  a  loss  to 
the  bank,"  &c.  Having  given  various  suggestions,  he  concludes  by 
saying,  that  the  bank  "  is  influenced  exclusively  by  the  belief  that 
any  other  arrangement  would  be  less  advantageous  to  the  treasury." 
On  the  26th  January,  1833,  the  treasury  department  notify  the 
president  of  the  bank  of  their  readiness  to  draw  on  the  French 
government  for  the  first  instalment  payable  under  the  convention. 
On  the  30th  January,  the  reply,  marked  confidential,  after  assigning 
reason  for  increasing  the  rale,  adds,  —  '*  Without  looking,  therefore, 
to  any  profit  on  the  operation,  but  merely  with  the  expectation  of  in- 
curring no  loss  upon  it."  On  the  6th  of  February,  the  Secretary 
of  the  Treasury  accepts  the  terms.  The  bill  was  drawn  on  the 
7th,  and  refers  to  the  convention  in  these  words  :  —  "  Being  the 
amount  of  the  first  instalment  to  be  paid  to  the  United  States, 
under  the  convention  concluded  between  the  United  Stateg  and 
France,  of  the  4th  July,  1831  (after  deducting  the  amount  of  the 
first  mstalment  to  be  reserved  to  France  under  the  said  convention), 
and  the  additional  sum  of  nine  hundred  and  forty  thousand  francs, 
being  one  yearns  interest  at  four  per  cent,  on  all  the  instalments  pay- 
able to  the  United  States,  from  the  day  of  the  exchange  of  the  rati- 
fications to  the  2d  February,  1833." 

Memorandum  indorsed  on  the  Bill. 

Total  amount  of  indenmity  payable  to  the  United 

States, /9.25,000,000  00 

Less  amount  of  indemnity   to  be  reserved  to 

France, 1,500,000  00 

23,600,000  00 


One  year's  interest,  from  2d  Feb.  1832,  to  2d 

Feb.  1833,  at  4  per  cent.,         ....     940,000  00 

First  instalment  payable  to  the  United  States,      .      3,916,666  66 

Amount  of  bill, 4,856,666  66 

On  the  same  day  the  President  of  the  United  States  executed  an 
instrument  in  the  nature  of  a  power  of  attorney  to  the  cashier  of  the 
bank,  authorizing  him  or  his  assignee  to  receive  the  amount  of  the 
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bill,  and,  on  the  receipt  of  the  sum  therein  specified,  to  give  full  re- 
ceipt and  acquittance  to  the  government  of  France  for  the  first  in- 
stalment. This  instrument  recites  the  convention  creating  the 
fund,  —  the  law  of  Congress  providing  for  its  transfer,  —  the  bill  of 
exchange  as  the  means  of  effecting  that  object,  — and,  being  in  itself 
a  power  of  attorney,  establishes  tkie  agency  of  the  bank.  Then  fol- 
lows the  official  despatch*  of  the  Secretary  of  State  of  the  Blh 
Febritary,  advising  the  acting  charge  des  affaires  in  Paris  that  the 
bill  had  been  drawn  in  favor  of  the  cashier  of  the  bank,  and  that  it 
was  accompanied  by  a  full  power  from  the  President  of  the  United 
States,  authorizing  and  empowering  him  to  give  the  necessary  re- 
ceipt and  acquittance  to  the  French  government,  according  to  the 
provbions  of  the  convention,  and  directing  the  charge  dt$  affaires 
to  apprize  the  French  government  of  this  arrangement. 

The  judge  in  the  court  below  erred  in  refusing  the  first  instruc- 
tion prayed  for  on  the  part  of  the  United  States,  and  instructing  as 
he  did.  The  agency  appears  from,  1st.  The  act  of  Congress, — 
^^  cause  the  several  instalments  to  be  received  and  transferred  to  the 
United  Slates."  2d.  The  letter  of  the  Secretary  of  the  Treas- 
ury of  the  31st  October,  —  **  I  am  desirous  of  effecting  ihat  object  " 
(the  transfer).  3dv  The  reply  of  the  president  of  the  bank,  of  the 
5th  November,  in  which  he  refers  to  the  transfer,  and  speaks  of  a 
bill  as  the  means.  4.  The  subsequent  letters  following  out  the 
idea,  —  "  without  looking,  therefore,  to  any  profit  on  the  operation, 
but  merely  with  the  expectation  of  incurring  no  loss."  5lh.  The 
power  of  attorney  from  the  President  of  the  United  States  to  the 
cashier  of  the  bank,  to  receive  the  money  and  execute  a  discharge. 
6.  The  despatch  from  the  Secretary  of  State.  These  several  in- 
struments were  legally  admissible  to  explain  and  qualify  the  bill, 
and  constitute  a  part  of  the  original  contract  between  the  parties. 
Leeds  v,  Lancashire,  2  Camp.  205  ;  Hartley  v.  Wilkinson,  4  M. 
&  S.  25  ;  Chitty  and  Hulme,  10th  American,  from  9th  London  ed. 
140  ;  Bayley  on  Bills,  17  ;  Story  on  Bills,  §  34.  A  bill  may 
be  written  in  part  on  one  paper  and  in  part  on  another  separate  and 
detached  paper,  if  the  memorandum  on  each  be  contemporaneous, 
and  both  be  designed  to  constitute  but  one  entire  contract.  The 
contract  may  thus  be  qualified,  restrained,  or  enlarged.  In  one  case 
it  is  said  the  paper  between  the  original  parties  was  but  an  agree- 
ment, while  in  the  hands  of  an  innocent  holder  it  might  become  a 
valid  negotiable  security.  Bills  of  exchange  and  promissory  notes, 
like  every  other  contract,  are  to  be  construed  in  such  a  manner  as 
if  possible  to  give  effect  to  the  intention  of  the  parties.  Chitty  and 
Hulme,  167. 

2.  The  second  proposition  submitted.     That  the  bill  upon  which 
the  damages  in  controversy  are  claimed  by  the  defendants,  under 
the  circumstances  stated,  in  the  record,  is  not  a  bill  of  exchange  and 
embraced  by  the  Maryland  statute. of  1785. 
33* 
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Supposing  the  bill  in  this  case  to  be  subject  to  the  same  rules  of 
law  as  are  made  applicable  to  paper  between  persons  dealing  in  ex- 
change, still  the  defendants'  claim  cannot  be  sustabed.  The  money 
must  be  payable  at  all  evTents,  not  dependent  on  any  contingency, 
either  with  regard  to  event,  or  with  regard  to  the  fund  out  of  which 
payment  is  to  be  made,  or  the  parties  by  or  to  whom  payment  is  to 
be  made.  Chilty  on  Bills,  134  ;  1  Stephens's  N.  P.  777.  The 
writers  upon  the  law  of  bills  of  exchange  usually  refer  to  a  class  of 
cases  to  illustrate  what  is  meant  by  a  bill  or  note  payable  eventually 
or  upon  condition,  each  of  them  mstancing  some  few  of  the  cases 
.  which  have  been  presented  for  judicial  determination.  The  prin- 
ciple is  well  staled  in  Carlos  v,  Fancourt,  6  T.  R.  482,  by  Mr. 
Justice  Ashhurst  and  Lord  Kenyon  :  —  "  Unless  they  carry  their 
own  validity  on  the  face  of  them,  they  are  not  negotiable."  "  It  would 
perplex  the  commercial  transactions  of  mankind,  if  paper  securities 
of  this  kind  were  issued  out  into  the  world  encumbered  with  condi- 
tions and  contingencies,  and  if  the  persons  to  whom  they  were 
offered  in  negotiation  were  obliged  to  inquire  when  these  uncertain 
events  would  probably  be  reduced  to  a  certainty."  Courts  best 
promote  the  interest  of  a  mercantile  community  by  adhering  strictly 
to  the  rules  miplied  in  the  deGnition  of  a  bill  of  exchange,  rejecting 
every  contingency.  Before  proceeding  to  discuss  the  contingency 
appearing  on  the  face  of  the  bill  in  this  case,  it  is  proper  to  state  the 
nature  of  the  contract  of  the  drawer  of  a  bill.  "  The  drawing  of  a 
bill  of  exchange  implies,  on  the  part  of  tlie  drawer,  an  undertaking 
to  the  payee,  and  to  every  other  person  to  whoip  the  bill  may  be 
afterwards  transferred,  that  the  drawee  is  a  person  capable  of  making 
himself  responsible  for  the  due  payment  thereof ;  that  he  shall,  upon 
due  presentment,  if  applied  to  for  the  purpose,  express  in  writing 
upon  the  face  of  the  bill  an  acceptance  or  undertaking  to  pay  the 
same  when  it  shall  become  payable  ;  that  he,  the  acceptor,  shall  pay 
the  same  when  it  becomes  payable,  upon  due  presentment  thereof 
for  that  purpose  ;  and  that  if  the  drawee  shall  not  accept  it  when  so 
presented,  or  shall  not  so  pay  it  when  it  becomes  payable,  and  the 
payee  or  other  holder  shall  give  him,  the  drawer,  due  notice  thereof, 
then  he  will  pay  the  sum  or  amount  stated  in  the  bill  to  the  payee 
or  other  holder,  together  with  such  damages  as  the  law  prescribes 
or  allows  in  such  cases  as  an  indenmity."  Story  on  Bills,  §  121. 
These  are  general  principles,  but  every  general  principle  has  its 
exceptions.  It  appears  on  the  face  of  the  instrument  in  this  case, 
that  it  was  drawn  by  the  Secretary  of  the  Treasury,  on  behalf  of 
the  United  Stales,  upon  the  Minister  and  Secretary  of  State  for  the 
Department  of  Finance  of  the  government  of  France,  to  secure  the 
fulfilment  of  a  treaty  stipulation.  The  answer  of  the  officer  of  the 
French  government,  to  whom  the  bill  was  presented  for  payment, 
^s  stated  in  the  protest,  shows  the  contingency  ;  he  answered,  — 
■**  that  having  had  the  orders  of  tlie  Minister  and  Secretary  of  State 
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for  the  Department  of  Finance,  he  is  instructed  to  say,  that  diplo- 
matic treaties  which  impose  engagements  on  the  French  treasury, 
to  be  discharged,  do  not  become  obligatory  upon  it  imtil  the  Cham- 
bers have  sanctioned  the  financial^  dispositions  which  are  therein 
embraced  ;  therefore,  the  treaty  concluded  with  the  United  Stales 
not  being  yet  sanctioned  by  the  legislature,  the  Minister  of  Fbance 
cannot  at  present  make  any  payment  to  avail  upon  the  obligations 
contracted  by  the  said  treaty."  Suppose  a  bill  to  have  been  drawn 
by  a  citizen  of  France  on  the  treasury  of  the  United  States.  The 
federal  constitution  provides,  —  "  No  money  shall  be  drawn  from 
the  treasiuy  but  in  consequence  of  appropriations  made  by  law.'' 
A  bill  drawn  upon  the  treasury  is  subject  to  the  contingency  of  that 
provision,  as  much  so  as  if  the  provision  itself  were  incorporated  into 
the  bill ;  and  would  it  be  said,  that  the  drawer  contracted  against 
that  provision,  or  that  the  appropriation  had  been  made  when  Con- 
gress had  not  assembled  ?  *  Hence  it  has  been  decided  in  Reeside 
».  Kjiox,  2  Wharton,  233,  that  every  bill  drawn  upon  government 
is  drawn  upon  a  fund.  A  public  officer  may  doubtless  draw  or 
receive  bills  to  facilitate  the  business  of  his  department,  but  he 
would  transcend  his  power  did  he  attempt  to  pledge  the  responsi- 
bility of  the  government  as  a  merchant  or  banker. 

As  to  what  is  contingent,  or  conditional.  "  The  payment  of  a 
bill  must  not  rest  on  any  contingency,  except  the  failure  of  the  gen- 
eral personal  credit  of  the  person  drawing  or  negotiating  the  instru- 
ment." 3  Kent,  76.  "  The  sum  to  be  paid  must  not  only  be  in 
money,  and  certain  in  amount,  but  it  must  be  payable  absolutely 
and  at  all  events.  If  it  be  payable  out  of  a  particular  fund  only,  or 
upon  an  event  which  is  contingent,  or  if  it  be  otherwise  conditional, 
it  is  not  in  contemplation  of  law  a  bill  of  exchange,  or  in  its  essen- 
tial character  negotiable."  Story  on  Bills,  §§  65,  56.  Other  cases 
illustrating  what  is  a  contingency  or  condition  :  —  A  note  promising 
to  pay  plaintiff  or  order  on  demand  a  certain  sum,  or  to  surrender 
the  body  of  A.  B.  Smith  v.  Boheme,  3  Lord  Raym.  67.  A 
promise  to  pay  T.  M.  so  much  money,  if  my  brother  doth  not  pay 
It  within  such  a  time.  Appleby  v.  Biddolph,  cited  in  8  Mod.  363, 
I,  John  Conner,  promise  to  pay  to  John  Ferris  or  his  order  fifty 
pounds  ;  signed  John  Conner,  or  else  Henry  Bond.  Ferris  v. 
Bond,  cited  in  Bayley  on  Bills,  17,  and  in  Stephens's  N.  P.  777. 
We  promise  to  pay  A.  B.  a  certain  sum  on  the  death  of  C.  D., 

Erovided  he  leaves  either  of  us  sufficient  to  pay  the  said  sura,  or  if 
e  shall  be  otherwise  able  to  pay  it.  Roberts  ».  Peake,  I  Burr.  323. 
A  promise  to  pay  within  so  many  days  after  the  defendant  should 
marry.  Beardesley  v.  Baldwin,  2  Stra.  1151.  Out  of  my  growing 
subsistence.    Josselyn  v.  Lacier,  10  Mod.  294.    Out  of  the  fifth 

*A8  to  the  law  governing  the  contract,  see  Bronson  v.  Einzie,  1  How.  329; 
McCracken  v.  Hay  ward,  2  ibid.  613* 
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pa]rment  when  it  should  become  due.  Haydock  v.  Ljmcb,  2  Lord 
Kaym.  1563.  Out  of  A.  B.'s  money,  as  soon  as  he  should  receive 
it.  Dawkes  v,  De  Lorane,  3  Wilson,  207.  Out  of  moneys  in  A. 
B.'s  hands  belonging  to  the  proprietors  of  the  Devonshire  mines, 
being  part  of  the  consideration-money  for  the  purchase  of  the  manor 
of  West  Buckland.  Jenny  v.  Herle,  1  Stra.  591,  592  ;  2  Lord 
Rajin.  1361.  On  the  sale  or  produce  immediately  when  sold  of 
the  White  Hart,  St.  Albans,  and  the  goods,  &c.  Hill  v.  Halford, 
2  Bos.  &  Pul.  413.  Pay  A.  B.  one  month  after  date  two  hundred 
pounds,  on  account  of  freight  of  the  Veale  Galley.  Banbury  r. 
Lisset,  2  Stra.  1211.  Borrowed  and  received  of  A.  B.  in  three 
drafts  by  C.  D.  payable  to  us,  which  we  promise  to  pay  unto  the 
said  A.  B.  with  interest.  Williamson  v.  Burnett,  2  Camp.  417. 
Being  the  amount  of  the  purchase-money  for  a  quantity  of  fir  be- 
longing to  D.  H.  and  then  lying  in  the  parish  of  Fillingham.  Upon 
the  note  was  the  following  indorsement :  —  "  This  note  is  given  on 
condition  that,  if  any  dispute  shall  arise  between  Lady  Wray  and 
D.  H.  respecting  the  sale  of  the  within-mentioned  fir,  then  the  note 
to  be  void."  Hardey  v.  Wilkinson,  4  Camp.  127.  On  demand, 
we  promise  to  pay  to  A .  B.  or  his  order  a  certain  sum,  for  value 
received  in  stock  of  ale,  brewing-vessels,  &c.,  this  being  intended 
to  stand  against  me,  the  undersigned  C  D.,  as  a  set-off  for  that 
sum  left  me  in  my  father's  will  above  my  sister's  share.  Clarke  v. 
Percival,  2  Bam.  &  Adolph.  660.  Out  of  my  half-pay,  addressed 
to  a  navy  agent.  Stevens  ».  Hill,  6  Espin.  N.  P.  C.  247.  An 
order  to  pay  one  thousand  dollars,  or  what  might  be  due  after  de- 
ducting all  advances  and  expenses.  Cushman  v.  Haynes,  20  Pick. 
132.  A  promise  to  pay  a  certain  sum  provided  the  ship  Mary 
arrives  at  a  European  port  of  discharge  free  from  capture  and 
condemnation  by  the  British.  Coolidge  v.  Ruggles,  15  Mass.  387. 
The  sum  must  be  certain,  not  susceptible  of  contingent  or  uidefinite 
additions  ;  therefore,  in  the  case  of  an  instrument  promising  to  pay 
A.  B.  the  sum  of  sixty-five  pounds,  with  lawful  interest  for  the  same, 
and  all  other  sums  which  should  be  due  to  him.  Lord  Ellenborough 
held  that  it  was  not  a  promissory  note  even  for  the  sixty-five  pounds. 
Smith  V.  Nightingale,  2  Stark.  375.  I  promise  to-  pay,  with  in- 
terest at  five  per  cent.  I  also  promise  to  pay  the  demands  of  the 
sick  club  at  H.  in  part  of  interest,  and  the  remaining  stock  and 
interest  to  be  paid  on  demand.  Bolton  v.  Dugdale,  4  Bam.  & 
Adolph.  619.  Nor  to  indefinite  and  contingent  deductions.  Thus, 
where  the  defendant  promised  to  pay  four  hundred  pounds  to  the 
representatives  of  A.  B.,  first  deducting  thereout  any  interest  or 
money  A.  B.  might  owe  to  defendant.  Barlow  v.  Broadhurst, 
4  Moore,  471.  An  order  payable,  provided  the  terms  men- 
tioned in  certain  letters  written  by  the  drawer  were  complied 
with.  Kingston  v.  Long,  cited  in  Bayley  on  Bills,  14.  At  thirty 
days  after  the  arrival  of  the  ship  Paragon  at  Calcutta,  pay  this 
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my  first  of  exchange  to  the  order  of  A.  B.     Palmer  v.  Pratt, 
2  Bing.  185. 

3.  The  third  point  submitted.  That  if  a  bill  of  exchange  within 
the  terms  of  the  statute  of  1785,  that  statute  does  not  extend  to 
the  United  States,  so  as  to  render  them  liable  to  the  payment  of 
the  fifteen  per  cent,  damages  claimed  by  the  defendants. 

The  words  of  the  act  of  Maryland  are,  —  "  That  upon  all  bills 
of  exchange  hereafter  drawn  in  this  State,  on  any  person,  corpora- 
tion, company,  or  society  in  any  foreign  country,  and  regularly 
protested,  the  owner  or  holder  of  such  bill,  or  the  person  or  per- 
sons, company,  society,  or  corporation  entitled  to  the  same,  shall 
have  the  right  to  receive  and  recover  so  much  current  money  as 
will  purchase  a  good  bill  of  exchange  of  the  same  time  of  pay- 
ment, and  upon  the  same  place,  at  the  current  exchange  of  such 
bills,  and  also  fifteen  per  cent,  damages  upon  the  value  of  the  prin- 
cipal sum  mentioned  in  such  bill,  and  costs  of  protest,  together 
with  legal  interest  upon  the  value  of  the  principal  mentioned  in 
such  bill  from  the  time  of  protest  until  the  principal  and  damages 
are  paid  and  satisfied."  The  United  States  are  not  named  in  this 
act,  and  it  therefore  does  not  extend  to  them.  The  king  shall  not 
be  bound  by  a  statute,  whether  aflirmative  or  negative,  which  does 
not  expressly  name  him  ;  yet  if  there  be  equivalent  words,  or  if  the 
prerogative  be  included  by  necessary  implication,  it  would  seem  to 
admit  of  a  different  construction.  2  Dwarris,  670;  Com.  Dig. 
voce  Parliament^  B.  3,  8  ;  Murray  v.  Ridley,  3  Har.  &  McHen. 
171  ;  Contee  v.  Chew,  1  Har.  &  Johns.  417  ;  State  r.  Bank  of 
Maryland,  6  Gill  &  Johns.  226  ;  The  King  v,  Wright,  1  Adolph. 
&  Ellis,  434  ;  3  Coke's  Reports,  Part  V.  14  6,  26  ;  6  ibid., 
Part  XI.  70  6,  132;  The  King  t;.  Archbishop  of  Armagh,  8 
Mod.  8  ;  1  Stra.  616.  As  analogies :  —  A  statute  of  limitations  does 
not  run  against  a  State,  unless  it  is  expressly  named.  Lindsey  v. 
Miller,  6  Pet.  666  ;  State  v.  Arledge,  2  Bailey,  401  ;  Weather- 
head  V,  Bledsoe,  2  Overton,  352  ;  People  v.  Gilbert,  18  Johns. 
227  ;  State  Treasurer  v.  Weeks,  4  Vermont  R.  215  ;  Stoughion 
V.  Baker,  4  Mass.  R.  622-528;  Nimmo  v.  Commonwealth,  4 
Hen.  &  Munf.  57  ;  Bayley  t;.  Wallace,  16  Serg.  &  Rawle,  254  ; 
Commonwealth  r.  Baldwin,  1  Watts,  54  ;  Wallace  ».  Mercer,  6 
Ham.  366.  A  statute  of  limitations  does  not  affect  the  United 
States.     United  States  v.  Hoar,  2  Mason,  311. 

4.  That  the  defendants,  being  indorsers  of  the  bill,  and  not 
owners  or  holders  at  the  time  of  protest,  are  not  entitled  to  dam- 
ages, since  they  have  not  paid  them. 

The  act  of  Maryland,  after  the  words  recited  under  the  last 
point,  reads  thus  :  —  "  And  if  any  indorser  of  such  bill  shall  pay  to 
the  holder,  or  the  person  or  persons,  company,  society,  or  corpo- 
ration entitled  to  the  same,  tne  value  of  the  principal  and  the  dam- 
ages and  interest  as  aforesaid,  such  indorser  shall  have  a  right  to 
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receive  and  recover  the  sum  paid,  with  legal  interest  upon  the  same, 
from  the  drawer,  or  any  other  person  or  persons,  company,  society, 
or  corporation  liable  to  such  mdorser  on  such  bill  of  exchange." 
Messrs.  Hottinguer,  by  paying  the  bill  supra  protest  for  the  honor 
of  the  bank,  became  indorsees,  and  acquired  all  the  rights  and 
were  entitled  to  all  the  remedies  against  the  bank  and  prior  parties 
which  the  holder  had,  whom  they  paid  without  any  indorsement  or 
formal  transfer  of  the  bill.  These  rights  they  might  have  asserted 
to  their  full  extent,  or  they  were  at  liberty  to  limit  and  narrow 
them.  Chitty  and  Hulme,  609  ;  Mertens  v.  Winnington,  1  Esp. 
R.  112.  They  became  the  holders  as  indorsees  by  the  law  mer- 
chant. Konig  V.  Bayard,  1  Pet.  250.  An  acceptor  for  the  honor 
of  an  indorser  is,  after  payment  by  him,  the  holder.  Bayley  on 
Bills,  339  ;  and  he  refers  to  Louviere  v.  Laubray,  10  Mod.  36, 
as  authority.  See  also  Story  on  Bills,  §§  124,  125  ;  Byles 
on  Bills,  83.  Chancellor  Kent  says,  —  "  If  he  takes  up  the  bill 
for  the  honor  of  the  indorser,  he  stands  in  the  right  of  an  in- 
dorsee paying  full  value  for  the  bill,  and  has  the  same  remedies  to 
which  an  indorsee  would  be  entitled  against  all  prior  parties."  3 
Kent,  87  ;  Mutford  v.  Walcot,  1  Lord  Rayra.  674  ;  Cox  v. 
Earle,  3  Barn.  &  Aid.  430  ;  Alvord  ».  Baker,  9  Wend.  323 ; 
Schimmelpennich  v.  Bayard,  1  Pet.  264.  As  an  illustration  :  —  A 
person  who  accepts  for  honor  is  only  liable  if  the  original  drawee 
do  not  pay,  and  to  charge  such  acceptor  there  must  be  a  present- 
ment for  payment  to  such  original  drawee.  Hoare  v.  Cazenove, 
16  East,  391  ;  Williams  v.  Germaine,  7  Bam.  &  Cres.  468; 
Bayley  on  Bills,  159.  See  also  Ex  parte  Wackerbarth,  6  Ves. 
574;  Ex  parte  Lambert,  13  Ves.  179;  VandewalU.  Tyrrell,  I 
Moody  &  Malk.  87.  Messrs.  Hottinguer  were  therefore  in  no 
sense  agents  of  the  bank,  but  became  ex  vi  termini  the  holders  of 
the  bill.  If  they  were  the  holders  in  the  legal  sense,  then  the 
bank  at  the  time  held  only  the  character  of  indorsers  ;  they  were 
the  sureties  of  the  drawer.  Story  on  Bills,  §§  108,  120. 
The  bank  did  not  pay  the  fifteen  per  cent,  damages  to  Messrs. 
Hottinguer,  therefore  they  cannot  claim  them  from  the  United 
States. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  United  States  sued  the  Bank  of  the  United  States  for  a 
dividend  on  stocks  held  by  the  government  in  the  bank,  and  the 
defendant  pleaded  and  relied  in  defence  on  a  set-off,  being  tlie 
damages  claimed  by  the  defendant  of  fifteen  per  cent,  on  a  pro- 
tested draft  in  the  form  of  a  bill  of  exchange,  drawn  by  the  gov- 
ernment of  the  United  States  on  the  government  of  France,  for  a 
sura  of  money  due  from  the  latter  government  to  the  former,  by 
treaty  stipulations,  to  obtain  possession  of  which  the  draft  was 
drawn.      The  bank  was   the   payee  and  original  holder.      The 
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holders  at  the  time  of  protest  (Messrs.  Rothschilds  of  Paris)  caused 
it  to  be  protested  for  non-payment ;  and  Hottinguer  &  Co.  in- 
tervened immediately  after,  and  took  up  the  draft  for  the  honor  of 
the  bank.  The  corporation  refunded  to  Hottinguer  &  Co.  the 
amoimt  advanced,  including  interest  and  charges,  together  with  one 
half  per  cent,  commissions,  and  thus  again  became  possessed  of  the 
draft. 

The  Circuit  Court,  on  a  former  trial,  held  that  the  damages 
claimed  as  a  set-off  depended  on  a  statute  of  Maryland  of  1785  ; 
that  by  the  statute  the  holder  at  the  time  of  protest  alone  could  de- 
mand damages  from  any  previous  party  to  a  bill,  and  that  if  he 
failed  to  do  so,  and  recovered  less  from  any  previous  indorser,  the 
latter  could  only  recover  the  amount  actually  paid  (with  mterest  and 
charges  accruing  subsequendy)  from  the  drawer  ;  and  therefore  the 
bank  could  set  up  no  claim  by  force  of  the  statute  of  Maryland, 
taking  its  own  assumption  to  be  true,  that  this  was  a  legal  bill  of  ex- 
change, and  properly  subject  to  protest.  This  instruction  altogeth- 
er rejected  the  defence  relied  on,  and  the  jury  found  for  the  plain- 
tiffs ;  and  from  that  decision  the  defendants  prosecuted  a  writ  of 
error  to  this  court.  When  the  cause  came  before  us  in  1844 
(2  Howard,  711),  this  single  question  was  presented  for  our  deter- 
mination ;  nor  could  this  coprt  decide  any  other  question  ;  and  such 
was  the  unanimous  opmion  of  the  court,  althou^  the  judges  then 

Present  differed  as  regarded  the  true  construction  of  the  statute  of 
faryland  ;  the  majority  holding  the  construction  of  the  Circuit 
Court  to  have  been  erroneous,  and  that  the  bank,  as  payee,  on 
taking  up  the  draft  from  Hottinguer  &  Co.,  had  the  same  right  to 
demand  damages  under  the  statute  that  the  holder  had  at  the  time 
of  protest.  The  court,  however,  when  giving  its  opinion,  threw 
out  some  suggestions  on  the  structure  of  the  bill ;  first  remarking, 
that,  "before  we  consider  the  rulings  of  the  court  excepted  to, 
it  may  not  be  improper  to  notice  the  structure  of  the  bill,  wnich  has 
been  much  commented  on  by  the  counsel,  though,  not  having  been 
excepted  to  by  the  government,  it  is  not  a  matter  for  decision." 
The  instruction  given  cut  off  every  other  question  the  government 
might  have  raised  in  opposition  to  the  set-off  claimed  ;  and  as  this 
court,  when  acting  as  a  court  of  errors,  can  only  legitimately  revise 
the  questions  of  law  that  have  been  raised  and  decided  in  the  Cir- 
cuit Courts,  it  must  of  necessity,  on  a  second  writ  of  error  being 
prosecuted,  have  power  to  revise  such  rulings  of  the  court  below  on 
the  second  trial  as  affect  the  merits  of  the  controversy,  and  to  pass 
on  the  questions  not  previously  presented,  as  open  questions,  in  the 
particular  cause.  However  high  the  regard  of  judges  that  did  not 
concur  may  be  for  the  views  entertained  and  expressed  by  other 
Judges,  on  a  question  of  law  not  brought  up  for  decision,  still  it  is 
impossible  to  recognize  such  views  as  binding  authority,  consistently 
with  the  due  administration  of  justice  ;  as  by  doing  so  the  merits  of 
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the  controversy  might  be  forestalled,  without  proper  examination. 
We  therefore  feel  ourselves  at  liberty  to  treat  of  the  structure  and 
character  of  the  instrument  before  us  as  an  open  question.  And 
so,  also,  we  deem  the  question  open,  whether  the  statute  of  Mary- 
land subjected  to  protest  and  damages  a  government.  The  statute 
provides,  —  "That  upon  all  bills  of  exchange  hereafter  drawn  in 
this  State  on  any  person,  corporation,  company,  or  society  in  any 
foreign  country,  and  regularly  protested,  the  owner  or  holder  of  such 
bill  shall  have  a  right  to  so  much  money  as  will  purchase  a  good  bill 
of  the  same  time  of  payment,  and  upon  the  same  place,  at  the  cur- 
rent rate  of  exchange  of  such  bills  ;  and  also  fifteen  per  cent,  dam- 
ages upon  the  value  of  the  principal  sum  mentioned  in  such  bill, 
with  costs  of  protest,  together  with  legal  interest,"  &c.  The 
United  States  refunded  to  the  bank,  on  the  return  of  the  draft,  the 
principal  sura,  together  with  all  the  charges  actually  incurred  by  the 
bank,  and  the  interest  accruing  from  the  dale  of  drawing  to  the  time 
when  the  money  was  refunded  ;  but  refused  to  pay  the  fifteen  per 
cent,  damages  claimed  by  the  bank.  This  refusal  was  not  founded 
on  the  true  construction  of  the  Maryland  statute  ;  the  government 
insistinjg  it  had  no  application  to  the  transaction,  but  that  the  draw- 
ing was  of  nation  upon  nation,  and  not  governed  by  the  law  mer- 
chant ;  and  that  the  form  of  one  of  the  instruments  making  up  the 
transaction  did  not  and  could  not  alter  its  character  or  legal  effect, 
so  as  to  bring  it  within  the  law  merchant.  That  the  government 
was  only  bound  to  do  equity  to  the  bank  to  the  extent  of  the  amount 
refunded  to  Hpttinguer  &  Co.  And  these  conflicting  assumptions 
make  up  the  question  we  are  now  called  on  to  determine,  as  will  be 
seen  by  referring  to  the  third  and  fourth  instructions  asked  to  be 
given  to  the  jury,  on  part  of  the  plaintiffs,  on  the  second  trial ;  they 
are  as  follows  :  — 

"  3.  That  the  bill  in  question,  being  drawn  by  one  government 
upon  another,  and  upon  a  particular  fund,  is  not  a  bill  of  exchange 
within  the  legal  meaning  of  the  terms,  and  is  not  embraced  by  the 
statute. 

"  4.  That  the  defendants,  being  indorsers  of  the  bill,  and  not 
the  holders  or  owners  at  the  time  of  protest,  are  not  entitled  to  the 
damages,  since  they  have  not  paid  them." 

Being  refused,  the  judge  stated  to  the  jury,  that  "these  ques- 
tions appear  to  me  to  nave  been  determined  by  the  Supreme  (jourt 
of  the  United  States  in  the  present  cause  in  favor  of  the  defend- 
ants "  ;  and  further  remarking,  that,  "  if  I  am  mistaken  in  their 
views  on  this,  it  will  be  corrected  by  a  reexamination  of  the  cause 
in  that  court." 

That  the  judge  was  mistaken  as  regarded  the  questions  arising  on 
the  third  instruction,  we  have  already  stated  ;  but  in  regard  to  the 
fourth  instruction,  the  charge  was  proper,  as  the  question  presented 
by  it  had  been  decided. 
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Suppose,  thea,  a  bill  of  exchange  could  be  drawn  by  the  govern- 
ment of  Marj'land,  or  by  the  government  of  the  United  States  in 
this  District,  as  the  successor  of  Maryland,  on  the  government  of 
France  ;  would  the  statute  of  Maryland  give  damages  to  a  holder  in 
case  the  bill  was  dishonored  by  France,  and  formally  protested  ? 
The  statute  provides  for  damages  upon  all  foreign  bills  drawn  in  that 
State,  "  on  any  person,  corporation,  company,  or  society." 

Is  the  government  of  France  either  a  person,  corporation,  com- 
pany, or  society,  within  the  meaning  of  the  act  ?  Ii  it  is,  and  was 
mdebted,  and  could  be  drawn  on  and  protested,  then  it  follows  that 
the  drawer  of  the  bill  (in  such  an  instance  as  this),  on  takmg  it  up 
and  paying  the  damages,  could  lawfully  demand  from  France,  as 
drawee,  the  damages  paid,  and  rightfully  enforce  the  demand  by  the 
sword,  if  payment  was  refused  ;  as  the  demand  would  be  a  perfect 
right,  and  this  the  ultimate  remedy.  In  our  opinion,  Maryland,  by 
her  act  of  1785,  never  contemplated  the  idea  that  a  foreign  govern- 
ment should  be  subject  to  be  drawn  upon  by  bills  of  exchange,  and 
to  protest  and  damages  as  incidents,  like  individual  persons,  or 
trading  companies,  or  corporations  ;  but  that  the  statute  had  refer- 
ence  to  the  latter  only  ;  and  that  therefore  this  bill,  on  its  face,  "  is 
not  embraced  by  the  statute,"  in  the  language  of  the  rejected  in- 
struction. 

The  second  consideration  arising  on  the  instruction  involves  the 
structure  and  character  of  the  instrument,  not  so  much  in  form,  as 
in  substance  ;  for  the  name  of  the  instrument  cannot  change  its 
nature  and  character.  The  draft  was  drawn  by  one  government  on 
another,  and  of  necessity  accompanied  by  other  documents,  and 
the  question  is,  was  it  a  negotiable  bill  of  exchange,  in  the  legal 
meaning  of  the  terms.  The  Circuit  Court  held  that  it  was  ;  and 
this  is  die  prominent  legal  point  m  the  cause,  or  at  least  has  been  so 
treated  at  the  bar,  and  on  which  this  court  has  bestowed  much  con- 
sideration. 

I"  A  bill  of  exchange  is  an  instrument  governed  by  the  commercial 
I  law  ;  it  must  carry  on  its  face  its  authority  to  command  the  money 
drawn  for,  so  that  the  bolder,  or  the  notary,  acting  as  his  agent,  may 
receive  the  money,  and  give  a  discharge,  on  presenting  the  bill  and 
receiving  payment ;  or,  if  payment  is  refused,  enter  a  protest,  from 
which  follows  the  incident  of  damages.  But  if  no  demand  can  be 
made  on  the  bill  standing  alone,  and  it  depends  on  otiier  papers  or 
documents  to  give  it  force  and  effect,  and  these  must  necessarily 
accompany  the  bill  and  be  presented  with  it,  it  cannot  be  a 
simple  bill  of  exchange,  that  circulates  from  hand  to  hand,  as  the 
representative  of  current  cash. 

The  draft  in  question  was  drawn  for  4,856,666.66  fi-ancs  ;  bemg 
moneys  owing  and  shortly  to  become  due  from  France  to  the  United 
States,  according  to  a  treaty  stipulation ;  and  these  facts  are  distinct- 
ly set  forth  on  the  face  of  the  draft,  and  by  indorsements  on  it. 

VOL.  v.  34 
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The  paper  was  signed  by  the  Secretary  of  the  Treasury  of  the  United 
States,  and  addressed  to  the  Minister  and  Secretary  of  State  for 
the  Department  of  Finance  of  the  kingdom  of  France,  and  was 
payable  to  the  order  of  Samuel  Jaudon,  cashier,  &c.  The  mere 
signature  of  our  Secretary  of  the  Treasury  could  not  be  recognized 
by  the  French  government  as  conferring  authority  on  the  holder  to 
demand  payment.  The  transaction  being  one  of  nation  with  nation, 
he  who  demanded  payment  must  have  had  not  only  the  authority  of 
this  nation  before  he  could  have  approached  the  French  govern- 
ment, but  that  authority  must  have  been  communicated  by  the  head 
of  this  government  through  the  proper  department  carrying  on  our 
national  intercourse,  which  was  the  State  Department.  According- 
ly, of  even  date  with  the  draft  (7  February,  1833),  an  instrument 
was  drawn  up  reciting  the  fact  of  indebtment,  and  cause  there- 
of ;  the  amoimt  due  ;  the  authority  conferred  by  an  act  of  Congress 
on  the  Secretary  of  the  Treasury  to  apply  for  the  money  in  such 
manner  as  he  might  deem  best ;  the  fact  and  manner  of  drawing  for 
it ;  and  then  comes  the  official  authority  to  the  payee  to  receive  the 
money,  in  these  terms  :  — 

"  Now,  therefore,  be  it  known,  that  I,  Andrew  Jackson,  Presi- 
dent of  the  United  States,  do  ratify  and  confirm,  and  approve  the 
drawing  of  the  said  bill  by  the  Secretary  of  the  Treasury  aforesaid, 
and  do  hereby  authorize  die  said  Samuel  Jaudon,  or  his  assignee  of 
the  said  bill,  to  receive  the  amount  thereof;  and  on  receipt  of  the  sum 
therein  mentioned,  to  give  full  receipt  and  acquittance  to  the  govern- 
ment of  France  for  the  said  first  instahnent,  and  the  interest  due  on 
all  the  instahnents,  payable  on  the  said  second  day  of  February,  by 
virtue  of  the  said  convention  ;  and  I,  Andrew  Jackson,  President 
as  aforesaid,  do  hereby  ratify  and  confirm  all  that  may  be  lawfuDy 
done  in  the  premises. 

"  In  testimony  whereof,  I  have  caused  the  seal  of  the  United 
States  to  be  hereunto  affixed.  Given  imder  my  hand,  at 
the  city  of  Washington,  the  seventh  day  of  February,  in 
[l.  8.]  the  year  one  thousand  eight  himdred  and  thirty-three,  and 
of  the  independence  of  tlie  United  States  of  America  the 
fifty-seVentii.  ^^^^^^  Jackson, 

"  By  the  President :  £dw.  Livingston, 

Secretary  of  Stole." 

This  accompanied  the  draft,  and  was  placed  in  the  hands  of  the 
payee,  and  no  doubt  passed  through  the  hands  of  the  difierent  indor- 
sees. Still,  neither  the  power  more  than  the  draft  could  be  presented 
to  the  French  government  by  a  mere  mdividual  who  was  holder,  or 
by  a  notary  public,  and  therefore,  on  the  next  day  after  the  draft  and 
power  bear  date,  the  Secretary  of  State  of  our  govenimenl  ad- 
dressed a  despatch  to  our  charge  d'affaires  and  representative  at 
the  French  court,  in  the  following  terms  :  — 


JANUARY    TERM,    1847.  399 

The    United    States   v.   The    Bank   of  the    United    States. 

"  Department  of  State^  fVashingtony  8th  February^  1833. 
"Nathaniel  Niles,  Esq.,  Paris. 

"  Sir  :  —  The  Secretary  of  the  Treasury,  in  conformity  with  the 
provision  of  a  law  of  the  last  session  of  Congress,  yesterday  drew  a 
bill  upon  the  Minister  of  State  and  Finance  of  the  French  govern- 
ment, for  the  first  instalment  and  the  interest  thereupon,  and  for  the 
interest  upon  the  remaining  instalments  ;  which  interest  is  stipulated 
to  be  paid  by  that  goyemment  to  this  in  twelve  months  from  the 
date  of  the  exchange  of  the  ratification  of  the  late  convention  be- 
tween the  United  States  and  his  Majesty  the  King  of  the  French. 
The  bill  is  drawn  in  favor  of  Samuel  Jaudon,  cashier  of  the  Bank 
of  the  United  States,  or  order,  and  will  go  accompanied,  to  the 
assignee  thereof  m  France,  by  a  full  power  from  the  President, 
authorizing  and  empowering  him,  upon  the  due  payment  of  the 
same,  to  give  the  necessary  receipt  and  acquittance  to  the  French 
government,  according  to  the  provision  of  the  convention  re- 
ferred to. 

"  You  will  take  an  early  opportunity,  therefore,  to  apprize  the 
French  government  of  this  arrangement. 

"  I  am.  Sir,  respectfully,  your  obedient  servant, 

Edw.  Livingston." 

Until  the  French  government  was  thus  officially  advised,  the  bill 
and  accompanying  power  combined  were  valueless  in  the  hands  of 
the  holder,  as  against  France. 

It  follows,  as  we  suppose,  from  the  character  of  the  drawer  and 
the  drawee,  and  the  nature  of  the  fund  drawn  upon,  that  this  trans- 
action could  not  be  governed  by  tlie  commercial  law ;  much  less  by 
a  statute  of  Maryland,  which  happened  to  be  in  force  m  the  District 
of  Columbia,  where  the  draft  was  drawn.  J 

But  it  is  insisted,  and  with  much  plausibility,  that  as  between 
the  bank  as  payee,  and  the  United  States  as  drawer,  no  such  objec- 
tions can  be  alleged  by  the  United  States  ;  they  having  assumed 
the  draft  to  be  a  bill  oi  exchange,  and  dealt  with  it  as  commercial 
paper,  are  bound  by  the  assumption.  Still,  the  question  meets  us, 
that  no  form  of  draft  could  authorize  a  legal  demand  upon  the 
drawee  (France)  on  the  face  of  the  draft.  So  far  from  being  a 
simple  paper,  carrying  its  authority  to  receive  the  money  with  it,  the 
parties  now  before  the  court  conceded,  at  the  time  the  drawing  took 
place,  by  obtaining  the  power,  that  the  right  to  receive  the  money 
did  mainly  depend,  and  must  depend,  on  the  power  signed  by  the 
President,  and  countersigned  by  the  Secretary  of  State,  with  the 
seal  of  the  United  States  attached,  and  the  communication  of  the 
facts  in  official  form,  and  through  the  proper  channel,  to  the  gov- 
ernment of  France,  that  is,  through  its  Department  of  Foreign 
AflTairs.  These  were  the  conditions  and  contingencies  with  which 
the  draft  was  encumbered.    They  were  legal  consequences,  apparent 
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on  its  face,  and  are  yet  more  apparent  by  the  accompanying  facts 
tliat  took  place  at  the  time  of  drawing. 

Again.  This  controversy  is  between  the  original  parties  ;  the 
law  governing  the  dealing,  each  was  bound  to  know  ;  the  facts  they 
did  know  equally  well ;  and  if  a  mutual  mistake  was  made  in  sup- 
posing that  a  negotiable  commercial  instrument  could  be  founded  on 
our  claim  against  France,  this  mistake  cannot  change  the  com- 
mercial law,  wliich  in  our  opinion  could  not  be  made  to  apply  to 
the  subject-maiter  of  drawing,  nor  in  any  form  of  instrument 
founded  on  the  subject-matter. 

The  principal  argument  adduced  to  sustain  the  set-off  claimed  is 
founded  on  the  fact,  that  by  an  act  of  Congress  the  Secretary  of  the 
Treasury  had  a  discretion  to  adopt  any  appropriate  means  to  obtain 
the  money,  and  that  a  bill  of  exchange  was  an  appropriate  means. 
To  this  assumption  it  may  be  answered,  that  France  was  not  bound 
by  the  act  of  Congress,  but  by  the  treaty  ;  it  stipulated,  ^^  that  the 
indemnity  of  twenty-five  millions  of  francs  should  be  paid,  in  six 
annual  instalments,  into  the  hands  of  such  person  or  persons  as 
should  be  authorized  to  receive  it."  We  repeat  that  this  author- 
ity was  to  come  from  our  government  to  the  French  government ; 
was  to  pass  through  the  Department  of  State  here,  and  through  the 
Department  of  Foreign  Affairs  there,  and  thus  only  could  it  reach 
the  Minister  of  Finance,  M.  Humann.  Our  Secretary  of  the 
Treasury  could  not  communicate  with  the  Minister  of  Finance,  nor 
with  any  other  functionary  of  the  French  government,  and  therefore 
the  bill  drawn  by  Mr.  McLane  on  M.  Humann,  standing  alone, 
was  idle  as  waste  paper,  notwithstanding  the  act  of  Congress,  in  so 
far  as  the  French  government  was  concerned.  Nor  had  M.  Hu- 
mann any  power  to  pay  the  money,  had  it  been  in  the  treasury, 
imtil  instructed  to  do  so  by  the  Department  of  Foreign  Affairs. 

1 .  For  these  reasons,  we  are  of  opinion  that  the  question  on  the 
structure  of  the  bill  is  an  open  question,  because  lor  the  first  time 
presented  to  this  court  for  decision. 

2.  That  the  statute  of  Maryland,  of  1785,  in  its  tenns,  does  not 
embrace  a  bill  of  exchange  drawn  on  a  foreign  government. 

3.  That  a  bill  of  exchange  in  form,  drawn  by  one  government  on 
another,  as  this  was,  is  not,  and  cannot  be,  governed  by  the  law 
merchant ;  and  that  therefore  it  is  not  subject  to  protest  and  conse- 
quential damages. 

And  on  these  grounds  we  order  that  the  judgment  of  the  Cwcuit 
Court  be  reversed,  and  that  the  cause  be  remanded  to  that  court 
for  another  trial  thereof,  on  the  principles  stated  in  this  opinion. 

Mr.  Chief  Justice  TANEY  filed  the  following  memorandum  : — 

The  Chief  Justice  withdrew  from  the  bench  in  the  argument  of 
this  case,  having  given  an  official  opinion,  when  he  was  Attorney- 
General   of  the  United  States,  against  the  claim  made  by  the 
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bank,  and  concurring  altogether  with  the  above  opinion  given  hj 
the  court. 

Mr.  Justice  McLEAN. 

I  dissent  from  the  opinion  of  the  court.  No  point  is  made  in 
this  case  which  was  not  elaborately  discussed  and  substantially  ruled 
in  the  same  case,  reported  in  2  Howard,  711.  It  is  true,  the  struc- 
ture of  the  bill,  and  the  liability  of  the  government  to  the  damages 
claimed,  not  being  points  made  in  the  former  bill  of  exceptions, 
were  not  authoritatively  adjudged.  But  these  points  were  so  con- 
nected with  the  construction  of  the  Maryland  statute,  the  question 
then  before  the  court,  that  neither  the  counsel  nor  the  court  could 
escape  their  consideration.  No  other  instrument  than  a  foreign  bill 
of  exchange  is  embraced  by  the  statute,  and  if  the  government  be 
not  liable  to  damages  on  a  protested  bill,  no  decision  could  have 
been  given  against  it. 

The  points  were  as  fully  and  as  ably  argued  then,  as  they  have 
been  at  the  present  term.  The  addition  of  one  learned  counsel  at 
the  bar  is  the  only  change  in  the  advocates.  But  the  changes  on 
the  bench  show  the  uncertainty  of  life,  and  the  emptiness  of  human 
hopes.  Two  judges,  distinguished  for  their  great  learning  and 
ability,  who  participated  in  the  former  judgment,  have  gone  to  their 
account ;  ill  health  causes  the  absence  of  another,  and  the  opinions 
of  the  two  now  present  remain  unchanged.  We  submit,  as  we  are 
bound  to  do,  to  the  views  of  our  four  learned  associates  who  now 
decide  this  case. 

It  is  insisted  that  the  bank  did  not  purchase  the  bill  of  exchange 
from  the  government,  but  acted  as  its  agent,  usbg  the  bill  as  an 
instrument  through  which  to  perform  its  agency. 

By  the  fifteenth  section  of  its  charter  the  bank,  when  required  by 
the  Secretary  of  the  Treasury,  was  bound  "  to  give  the  necessary 
facilities  for  transferring  the  public  funds  from  place  to  place  within 
the  United  States  or  Territories,  without  charge."  But  this  duty 
was  limited  to  transfers  within  the  Union,  and  did  not  extend  to 
foreign  countries. 

The  correspondence  between  the  Secretary  of  the  Treasury  and 
the  president  of  the  bank,  in  relation  to  this  bill,  shows  a  purchase 
of  it  by  the  bank.  In  his  first  letter  to  the  bank,  dated  the  3ist  of 
October,  1832,  the  Secretary  of  the  Treasury  states  the  amount 
due  under  the  French  treaty  ;  that  it  was  made  his  duty  to  have  the 
amount  transferred  to  the  United  States,  and  the  views  of  Mr. 
Biddle  as  to  the  mode  of  transfer  were  solicited.  In  his  answer 
Mr.  Biddle  says,  —  "  The  simplest  form  would  be  the  sale  of  a  bill 
on  Paris,  drawn  by  the  Secretary  of  the  Treasury  "  ;  that  "  the 
bank  has  already  in  Paris  a  larger  sum  than  it  has  any  immediate 
use  for,  yet  it  is  not  indisposed  to  increase  it,  because  it  may  here- 
after have  occasion  for  the  fund,  and  because  it  is  believed  that,  if 
34* 
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the  terms  can  be  made  acceptable,  the  purchase  of  the  whole  by 
the  bank  would  be  the  best  operation  for  the  government."  The 
rates  of  exchange  are  then  stated,  and  a  proposition  to  purchase  the 
bill  at  a  certain  per  cent. 

On  the  26th  of  January  ensuing,  the  Secretary  says  he  is  ready 
to  draw  the  bill,  and  adds,  —  "I  presume  the  bank  is  still  disposed  to 
purchase,  and  on  the  terms  offered  in  your  letter  of  the  5th  of  No- 
vember." And  also  he  says,  -^  "  It  is  desirable  that  the  credit  be 
given  to  the  treasurer  by  the  bank,  on  receiving  the  bill." 

To  this  letter  Mr.  Biddle  replies,  that  the  rate  of  exchange  has 
declined  between  England  and  France,  and  that  the  bank  could  not 
take  the  bill  on  the  terms  at  first  proposed.  On  the  6th  of  Febru- 
ary the  new  terms  were  accepted,  and  on  the  following  day  the  bill 
was  transmitted,  and  its  proceeds  were  placed  on  the  books  of  the 
bank  to  the  credit  of  the  government. 

These  facts  show  a  proposal  to  sell  the  bill  by  the  Secretary,  and 
an  agreement  to  purchase  it  by  the  bank  at  a  certain  per  cent. ;  that 
the  bill  was  drawn  and  forwarded  to  the  bank,  and  that  for  the 
amount  of  it  a  credit  was  entered  to  the  government.  In  the  face 
of  these  statements,  which  show  a  purchase  of  the  bill  beyond  all 
doubt,  it  is  extraordinary  that  the  fact  should  be  controverted. 

It  is  contended  that  the  bill,  ^^  under  the  circimistances  stated  in 
the  record,  is  not  a  bill  of  exchange,  and  is  not  embraced  by  the 
Maryland  statute  of  1786." 

The  Secretary  of  the  Treasury  proposed  to  sell  a  bill  of  exchange 
to  the  bank,  and  the  bank  agreed  to  purchase  a  bill.  On  its  face  it 
is  called  a  bill  of  exchange,  and  it  was  negotiated  as  such  by  the 
bank  to  Baring,  Brothers,  &  Co.,  of  London,  and  by  them  to  N.  M. 
Rothschild,  who  indorsed  it  to  Messieurs  D.  Rothschild,  Brothers, 
of  Paris.  When  the  bill  became  due,  a  demand  of  payment  was  made 
on  the  drawee,  and  a  protest  for  non-payment,  which  was  followed 
by  due  notice  to  the  drawer.  The  government  paid  the  cost  of  protest 
and  other  expenses  to  the  bank,  and  also  the  commissions  charged 
by  Hottinguer  &  Co.,  who  took  up  the  bill,  supra  protest,  as  the 
agents  of  the  bank  ;  but  the  fifteen  per  cent,  damages  given  by  the 
Maryland  statute  were  refused.  And  in  a  letter  to  the  Secretary 
of  the  Treasury,  the  Attorney-General  says,  —  '*  I  have  carefully  ex- 
amined the  claims  presented  by  the  Bank  of  the  United  States,  on 
account  of  the  protest  of  the  bill  of  exchange  drawn  by  you  on  the 
French  government,"  &c.  "  The  account,"  he  says,  '*  stated  by 
the  bank,  if  suppoited  by  proper  vouchers,  appears  to  be  correct, 
with  the  exception  of  the  claim  of  fifteen  per  cent,  damages  on  the 
amount  of  the  bill." 

But  now  it  seems  that  these  eminent  civilians  and  bankers  were 
Ignorant  of  the  legal  import  of  this  instrument,  — men  who  had  been 
all  tlieir  lives  conversant  with  bills  of  exchange,  and  who  had  used 
them  in  their  moneyed  operations  annually,  to  an  amount  equal  to,  if 
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not  greater  than,  the  revenue  of  this  government.  Yet  these  men,  the 
richest  and  most  experienced  bankers  in  the  world,  were  mistaken 
in  calling  and  treating  this  paper  as  a  bill  of  exchange.  And  the 
government,  too,  were  reprehensible  for  paying  the  costs  of  protest, 
for  such  costs  could  be  charged  only  on  a  bill  of  exchange. 

Against  all  this  knowledge,  experience,  and  action,  it  is  now  con- 
tended that  the  paper  is  a  mere  assignment,  or  any  thing  else  than  a 
bill  of  exchange.  That  designation  is  repudiated,  not  the  less  zeal- 
ously for  having  been  the  result  of  second  thought. 

But  what  are  the  new  lights  shed  upon  this  question  f 

Two  documents  are  found  in  the  present  record,  which  were  not 
before  the  court  at  the  former  argument ;  and  these,  it  is  said,  have 
a  material  bearing  on  the  case.  The  first  is  a  letter  dated  8th  Feb- 
ruary, 1833,  from  the  Secretary  of  State  to  Mr.  Niles,  our  charg6 
d'affaires  at  Paris,  informing  him  that  a  bill  bad  been  drawn  on  the 
French  government  for  the  first  instalment  and  interest  under  the 
treaty,  in  favor  of  Samuel  Jaudon,  cashier  of  the  Bank  of  the  United 
States,  and  requesting  that  notice  should  be  given  of  the  arrange- 
ment to  the  French  government. 

This  is  nothing  more  than  a  letter  of  advice,  which  usually  pre- 
cedes a  bill  of  exchange,  of  which  the  payee  in  this  instance  had  no 
knowledge.  It,  however,  conduces  to  show  the  nature  of  the  trans- 
action, as  not  only  the  substance  of  a  bill  of  exchange  was  regarded, 
but  also  its  form  and  accompaniment. 

The  other  document  was  under  the  seal  of  the  United  States, 
and  signed  by  the  President  and  Secretary  of  State.  It  stated  the 
substance  of  the  treaty  ;  the  act  of  Congress  authorizing  the  Secretary 
of  the  Treasury  to  have  the  instalments,  as  they  became  due,  trans- 
ferred to  the  United  States  ;  and  that  the  Secretaiy  had  drawn  a 
"  bill  on  the  Minister  and  Secretary  of  Stale  for  the  Department  of 
Finance  of  the  French  government,  payable  at  sight,  for  four  millions 
eight  hundred  and  fifty-six  thousand  six  hundred  and  sixty-six  francs 
and  sixty-six  centimes,  being  the  amount  of  the  first  instalment,  pay- 
able to  the  United  States,  under  the  said  convention,  on  the  second 
of  the  present  month  of  February,  and  of  the  interest  which  is  pay- 
able at  the  same  time  ;  which  bill  is  payable  to  Samuel  Jaudon," 
&c.,  and  the  President  ratifies  the  act  of  drawing  the  bill,  and  the 
receipt  which  shall  be  given,  &c. 

Now  this  paper  is  supposed  to  take  away  from  the  bill  of  exchange 
/its  character  as  a  commercial  instrument.  It  can  have  no  other 
efl^ect  than  to  show  that  the  Secretary  had  authority  to  draw  the  bill. 
It  was  no  part  of  the  bill  of  exchange,  and  indeed  was  not  necessary 
to  its  negotiability.  The  indorsement  of  Jaudon  implied  an  under- 
taking that  he  was  the  cashier  of  the  bank,  and  that  the  bill  was 
genuine  and  would  be  paid.  No  one  can  doubt  that  the  payment 
of  the  money  by  the  French  government  on  the  bill,  without  any 
additional  evidence,  would  have  been  good.     The  bill  upon  its  face 
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was  perfect,  and  authorized  the  holder  to  receive  and  receipt  for  the 
money. 

At  most,  the  document  can  only  be  considered  as  authenticating 
the  law  under  which  the  Secretary  acted  in  drawing  the  bill.  And 
this  was  all  that  the  French  government,  under  any  circumstances, 
could  require.  But  suppose  this  paper  was  a  power  of  attorney, 
signed  by  the  President,  authorizing  the  Secretary  to  draw  the  bill ; 
would  that  change  or  in  any  way  affect  its  commercial  character  ? 

Any  person  may  draw,  accept,  or  indorse  a  biU  by  his  agent.  A 
partner  may  indorse  for  the  firm.  And  this  authority  may  be  by 
parol  or  writing  not  under  seal.  So  a  corporation  may  draw  by  its 
agent.  Banks  are  in  the  constant  practice  of  drawing  bills  through 
theh*  cashiers.  And  has  it  ever  been  supposed,  that,  if  evidence  ac- 
companied or  was  attached  to  the  bill  of  the  authority  of  the  drawer,  it 
impaired  its  commercial  properties  ?  Mr.  Chitty  says,  in  his  Treatise 
on  Bills  (p.  27),  —  "  Where  a  bill  is  not  signed  by  the  party  himself, 
the  party  taking  it  must  first  satisfy  himself  that  tlie  agent  had  power 
so  to  act  for  tlie  supposed  principal."  In  the  case  of  the  East  India 
Company  v.  Tritton,  3  Bam.  &  Cres.  280,  three  bills  upon  the 
East  India  Company  were  payable  to  Hope  or  order  ;  thoy  got  into 
possession  of  Card,  who  indorsed  them  for  Hope.  Card  had  a 
power  of  attorney  from  Hope,  but  it  was  not  sufficient  to  warrant 
these  indorsements.  This  power  being  seen  by  the  holders  of  the 
bill,  they  were  bound  by  it,  as  having  notice  of  its  extent. 

But  a  bill  drawn  by  an  agent,  under  a  power,  was  never  supposed 
to  be  less  a  bill  than  if  it  had  been  drawn  by  the  principal.  And  in 
such  cases  the  assignee  has  only  to  satisfy  himself  that  the  drawer 
acted  under  a  proper  authority.  This  no  more  vitiates  the  bill,  than 
evidence  of  the  genuineness  of  the  signature  of  the  drawer.  The 
bill  in  question  was  complete  upon  its  face,  and  it  is  inconceivable 
to  me  how  the  paper  signed  by  the  President  can  affect  it. 

In  the  argument  it  is  supposed  that,  in  drawing  this  bill,  the  gov- 
ernment acted  in  its  sovereign  capacity.  The  idea  of  attaching 
sovereignty  to  all  the  agencies  of  the  government,  however  exer- 
cised, is  as  novel  as  it  is  unconstitutional.  Cover  every  transaction 
of  the  agents  of  the  government  by  the  attributes  of  its  sovereignty, 
and  a  despotism,  characterized  by  tlie  grossest  acts  of  injustice  and 
oppression  must  result. 

A  bill  of  exchange  derives  all  its  properties  from  the  commercial 
law.  It  is  a  most  convenient  instrument  for  the  transfer  of  funds 
from  one  country  to  another.  And  its  chief  and  only  value,  in  this 
respect,  arises  from  the  legal  principles  with  which  it  is  invested, 
and  which  regulate  the  duties  and  liabilities  of  those  who  become 
parties  to  it.  In  negotiating  such  an  instrument,  the  government 
does  not  act  in  its  sovereign  capacity.  It  becomes  subject,  like 
all  other  parties  to  the  bill,  to  the  commercial  principles  which 
govern  it. 
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In  the  case  of  the  United  States  v.  Administratrix  of  Barker,  12 
Wheat.  659,  it  was  held,  that  *'  whenever  the  government  of  the 
United  States,  through  its  lawfully  authorized  agents,  becomes  the 
'  holder  of  a  bill  of  exchange,  it  is  bound  to  use  the  same  diligence  in 
order  to  charge  the  indorser  as  in  a  transaction  between  individuals." 
And  in  that  case  the  indorser  was  held  to  be  discharged  by  the 
negligence  of  the  government.  And  again,  in  the  United  States  v. 
Bank  of  the  Metropolis,  15  Peters,  392,  the  court  say,  —  '*  When  the 
United  States,  by  its  authorized  officer,  become  a  party  to  negotiable 
paper,  they  have  all  the  rights  and  incur  all  the  responsibility  of  in- 
dividuals who  are  parties  to  such  instruments.  We  know  of  no 
difference  except  that  the  United  States  cannot  be  sued." 

These  decisions,  and  many  others  that  might  be  referred  to,  put 
an  end  to  the  assumption,  that  a  bill  of  exchange  drawn  by  the  gov- 
ernment is  an  act  of  sovereignty,  or  any  thing  different  in  principle 
from  a  bill  drawn  by  an  individual.  Whether  drawn  by  the  govern- 
ment or  an  individual,  a  bill  of  exchange  is  the  same  commercial  in- 
strument,  and  subject  to  the  same  law.  No  principle  is  better 
settled  than  this  by  the  decisions  of  this  court. 

But  it  is  supposed  that  there  is  something  in  the  character  of  the 
drawee,  the  French  government,  which  destroys  the  commercial 
character  of  the  bill.  This  position  is  as  unsustainable  as  that  of 
the  character  assumed  for  the  drawer.  The  bill  was  drawn  on  M. 
Humann,  the  Minister  of  Finance  of  the  French  government.  The 
money  was  due,  and  the  payment  of  it  was  subject  to  no  contin- 
gency from  the  face  of  the  bill,  nor  from  any  circumstance  con- 
nected with  it.  The  drawer  guaranteed  the  payment  of  the  bill  on 
[)resentation  by  the  holder,  under  all  the  responsibilities  which  the 
aw  attached.  A  demand,  protest,  and  notice  were  the  only  con- 
ditions on  which  these  responsibilities  were  to  become  fixed.  These 
conditions  have  been  performed  by  the  bank,  and  the  government 
has  acknowledged  its  liability  by  paying  a  part  of  the  damages 
claimed.  But  throwing  itself  upon  its  sovereignty,  the  government 
refuses  to  pay  the  damages  claimed  under  the  statute  of  Maryland, 
on  the  ground  that  the  instrument  is  not  a  bill  of  exchange.  If  this 
ground  be  true,  the  costs  of  protest  should  not  have  been  paid  by  it. 

It  is  contended,  that,  as  the  question  is  now  here,  between  the 
original  parties  to  the  bill,  the  bank  may  be  supposed  to  have  taken 
the  bill  under  a  full  knowledge  that  it  might  not  be  paid  by  the 
French  government ;  and  coiJd  not  be  paid  by  it,  unless  the  Cham- 
bers should  make  an  appropriation.  And  from  this  knowledge  it  is 
inferred,  that  the  bank  took  upon  itself  the  risk  of  the  punctual  pay- 
ment of  the  bill.  This  assumption  is  shown  to  be  unfounded  by  the 
fact,  that  the  government,  on  being  notified  of  the  protest,  immedi- 
ately returned  the  money  to  the  bank  which  it  had  paid  on  accoimt 
of  the  bill.  Now  if  there  had  been  any  understanding,  express  or 
implied,  such  as  is  presumed,  in  regard  to  the  punctual  payment  of  . 
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the  bill,  would  the  goveninient  have  done  this  ?     There  can  be  but 
one  answer  to  this  question. 

There  was  no  doubt  in  the  minds  of  the  original  parties  to  this 
bill,  that  it  would  be  paid  on  presentation.  What  was  the  language  * 
of  this  government  on  receiving  notice  of  the  protest  ?  Was  the 
failure  of  the  French  Chambers  to  make  the  appropriation  received 
as  an  apology  for  the  dishonor  of  the  bill  ?  That  government  was 
informed,  in  terms  not  to  be  misunderstood,  that  no  excuse  for  a 
delay  of  payment  could  be  received.  That  the  obligation  of  the 
French  government  was  absolute,  and  in  no  degree  dependent  on 
the  will  of  the  Chambers  ;  and  an  immediate  payment  was  required. 
The  bank,  shortly  after  the  receipt  of  this  bill,  indorsed  it  to  Baring, 
Brothers,  &  Co.,  in  London.  This  affords  the  highest  evidence 
that  the  bank  believed  the  bill  would  be  honored. 

It  is  argued  that  the  French  government  did  not  subject  itself  to 
a  bill  of  exchange,  and  consequently  to  the  payment  of  damages  on 
a  default  of  payment.  This  may  be  admitted,  and  yet  it  does  not 
reach  the  question.  The  bill  was  not  presented  until  the  mone^ 
was  due,  and  by  drawing  it  our  own  government  undertook  that  it 
should  be  paid.  This  is  as  well  settled  as  any  other  principle  in  the 
commercial  law. 

It  seems  to  be  considered  that  the  case  might  have  been  stronger 
against  the  government,  had  it  been  made  by  an  indorsee  of  the  bill. 
This  cannot  be  correct.  Every  indorsee,  from  the  face  of  the  bill, 
had  all  the  notice  which  can  be  charged  against  the  bank. 

But  it  is  contended  that  the  bill  was  drawn  on  a  particular  fund, 
and  therefore  was  not  a  bill  of  exchange. 

It  is  admitted,  if  the  payment  of  the  bill  is  made  to  depend  upon 
any  contingency,  it  is  not  a  bill  of  exchange.  In  the  language  of 
Mr.  Chitty,  —  "  If  the  payment  is  to  depend  on  the  sufficiency  of  a 
particular  fund,  the  bill  or  note  will  be  invalid."  The  case  of  Jenny 
V.  Herle,  2  Lord  Raym.  1361,  was  much  relied  on  in  the  argu- 
ment. ^^  Herle  sued  Jenny  upon  a  bill  drawn  by  him  upon  Pratt, 
and  payable  to  Herle,  as  follows :  — '  Sir,  you  are  to  pay  Mr. 
Herle  £1945  out  of  the  money  in  your  hands  belonging  to  the 
proprietors  of  the  Devonshire  mines,  being  part  of  the  consideration- 
money  for  the  purchase  of  the  manor  of  West  Buckland.'  Herle 
had  judgment  in  the  Common  Pleas  ;•  but  upon  a  writ  of  error,  the 
Court  of  King's  Bench  held  that  this  was  no  bill  of  exchange,  be- 
cause it  was  only  payable  out  of  a  particular  fund,  supposed  to  be  in 
Pratt's  hands,  and  the  judgment  was  accordingly  reversed." 

The  decision  in  that  case  did  not  turn  upon  the  words  on  the 
face  of  the  bill,  "  being  part  of  the  consideration-money  for  the 
purchase  of  the  manor  of  West  Buckland  "  ;  but  on  these,  —  "  You 
are  to  pay  Mr.  Herle  out  of  the  money  in  your  hands  belonging  to 
the  proprietors  of  the  Devonshire  mines."  The  former  words  here 
cited  in  effect  are  the  same  as  those  used  in  the  French  bill,  show- 


JANUARY   TERM,  1847.  407 

The  United  States  v.  The  Bank  of  the  United  States. 

ing  the  consideration  on  which  it  was  drawn  ;  but  in  Herle's  case 
these  words  constituted  no  objection  to  the  bill,  and  were  not  re- 
ferred to  by  the  court.  The  case  turned  exclusively  on  the  direc- 
tion to  ''  pay  out  of  the  money  in  your  hands  belonging  to  the 
proprietors  of  the  Devonshire  mines.''  Had  these  words  been 
omitted,  the  bill  would  have  been  good.  So  that  the  case  of  Herle, 
so  much  relied  on  by  the  plaintiffs'  coimsel,  does  not  show  the  m- 
validity  of  the  French  bill. 

The  bill  in  Herle's  case,  in  the  language  of  the  court,  was  pay- 
able out  of  money  supposed  to  be  in  Pratt's  hands.  Consequently 
it  was  payable  out  of  no  other  fund.  And  if  the  fund  supposed  to 
be  in  I^ratt's  hands  was  not  there,  then  the  bill  was  not  payable. 
Compare  this  with  the  French  bill :  —  '*  Sir,  I  have  the  honor  to  re- 
quest you  to  pay  at  sight  of  this  my  first  of  exchange,  &c.,  to  the 
order  of  Samuel  Jaudon,  cashier  of  the  Bank  of  the  United  Slates, 
the  sum  of  four  millions  eight  hundred  and  fifty-six  thousand  six 
hundred  and  sixty-six  francs  sii^ty-six  centimes,  which  comprises 
the  sum  of  3,916,666.66  francs,  constituting  the  amount  of  the  first 
payment  to  be  made  to  the  United  States,  by  virtue  of  the  conven- 
tion concluded  between  the  United  States  and  France,  the  4ih  of 
July,  one  thousand  eight  hundred  and  thirty-one  (deduction  made 
of  the  amount  of  the  first  payment,  reserved  to  France  by  said 
treaty),  and  the  additional  sum  of  nine  hundred  forty  thousand 
francs,  for  a  year's  interest  at  four  per  cent,  upon  the  entire  sums 
payable  to  the  United  States,  dating  from  the  day  of  the  exchange 
of  ratification  to  the  second  of  February,  1833." 

Now  there  is  not  on  the  face  of  this  bill  any  intimation  out  of 
what  fund  the  French  government  should  pay  it.  It  specifies  on 
what  account  the  bill  was  drawn,  showing  the  amount  was  due  ;  but 
this  does  not  afl^ect  the  character  of  the  bill.  The  instalment  "  was 
referred  to,"  in  the  language  of  Mr.  Chitty,  "  in  order  to  show  the 
consideration,  and  not  to  render  the  payment  contingent." 

In  Burchell,  A,dministrator,  &c.,  ».  Slocock,  2  Lord  Raym. 
1645,  the  action  was  on  a  promissory  note,  whereby  the  defendant 
promised  to  pay  to  A.  B.  £101  129.  in  three  months  after  the  date 
of  the  said  note,  '*  value  received  out  of  premises  in  Rosemary 
Lane,  late  in  the  possession  of  G.  H.  The  court,  on  demurrer, 
held  this  to  be  a  promissory  note  within  the  statute."  And  so  in 
HausouUier  v.  Hartsinck,  7  Term,  733,  the  defendant  promised  to 
pay  — — ,  or  bearer,  i625,  being  a  portion  of  a  value  as  under 
deposited  in  security  for  the  payment  thereof.  Upon  a  special  case 
being  reserved,  the  court  said  they  were  clearly  of  opinion,  that 
though,  as  between  the  original  parties  to  the  transaction,  the  pay- 
ment of  the  notes  was  to  be  carried  to  a  particular  account,  the  de- 
fendants were  liable  on  these  notes,  which  were  made  payable  at 
all  events. 

The  question  is,  whether  the  payment  of  the  bill  is  made  to  de- 
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pend  upon  any  contingency.  Now,  it  is  clear  this  is  not  done  in  the 
French  bill.  It  is  made  payable  absolutely,  without  any  condition 
expressed  or  implied. 

The  maker  of  a  note  promised  to  pay  A.  B.  eight  poimds,  so 
much  being  to  be  due  from  me  to  C.  D.,  my  landlady,  at  Lady-day 
next,  who  is  mdebted  in  that  sum  to  A.  B.  Was  held  not  to  be 
conditional.  Chitty  on  Bills,  139.  Now,  in  this  instrument  the 
consideration  is  stated ;  but  that  did  not  vitiate  the  note.  The 
French  bill  states  nothing  more,  than  that  the  amount  drawn  for 
was  due  by  treaty.  And  yet  tliis  is  supposed  to  destroy  its  nego- 
tiable character.  A  decision  to  this  effect  would,  in  my  judgment, 
introduce  a  new  principle  into  the  law  governing  bills  of  exchange. 

Is  the  bank  entided,  under  the  statute  of  Maryand,  to  the  fifteen 
per  cent,  damages  ? 

The  argument  that  the  State  of  Maryland  did  not  intend  to  sub- 

ilect  her  sovereignty  to  the  provisions  of  the  statute  is  entitled  to  but 
ittle  consideration.  The  interest  involved  does  not  reach  the  sov- 
ereigntv  of  the  State  ;  and  it  is  sufficient  to  say,  there  is  no  exemp- 
tion of  the  interests  of  the  State  in  the  statute ;  and  in  passing  it, 
the  legislature  intended,  as  in  the  enactment  of  every  other  law,  that 
all  legal  effect  should  be  given  to  it. 

The  words  of  the  statute  are,  ^^  that  upon  all  bills  of  exchange 
hereafter  drawn  m  this  State  on  any  person,  corporation,  company, 
or  society  in  any  foreign  country,"  &c.  ;  and  it  is  intimated  that 
these  words  do  not  embrace  a  foreign  government.  In  answer  to 
this,  it  may  be  said  the  bill  is  drawn  on  M .  Uumann,  and  is  liter- 
ally within  the  statute. 

From  the  cases  above  cited,  it  is  clear  that  the  government,  in 
drawing  or  negotiating  a  bill  of  exchange,  subjects  itself  to  all  the 
liabilities  of  an  individual ;  consequently  it  is  liable  to  the  fifteen 
per  cent,  damages,  under  the  Maryland  statute,  if  the  bank  is  en- 
titled to  them.  These  damages  were  considered  by  this  court  in 
the  former  decision  as  designed  by  the  statute  to  cover  reexchange. 
This  construction  is  opposed,  and  it  is  argued  that  reexchange  is 
provided  for  in  the  statute,  where  it  declares  that  the  holder  of  a 
protested  bill  ^^  shall  have  a  right  to  receive  and  recover  so  much 
current  money  as  will  purchase  a  good  bill  of  exchange  of  the 
same  time  of  payment,  and  upon  the  same  place,  at  the  current  ex- 
change of  such  bill."  And  the  fifteen  per  cent,  damages  in  this 
view  are  co^;isidered  as  a  penalty. 

Instead  of  covering  reexchange  by  the  above  provision,  the  leg- 
islature intended  to  give  the  holder  of  the  protested  bill  the  money 
he  paid  for  it,  varying  only  as  the  rate  ot  exchange  should  be  at 
the  time.  If  the  rate  of  exchange  at 'the  protest  of  the  bill  was 
lower  than  when  it  was  purchased,  the  holder,  under  the  statute, 
would  recover  less  than  he  paid  for  it ;  but  if  exchange  had  risen, 
he  would  recover  more.     Now,  this  exchange  is  limited  to  this 
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country,  and  therefore  cannot  have  been  intended  as  reexchange. 
Reexchange  is  a  bill  drawn  at  the  place  of  payment  of  the  pro- 
tested bill,  which  shall  sell  for  the  amount  of  such  bill.  The  holder 
of  the  French  bill,  on  its  protest,  was  entitled,  on  commercial 
principles,  independently  of  the  statute,  to  a  bill  on  this  country 
which  would  sell  at  Paris  for  the  amount  of  the  protested  bill. 
This  would  be  a  very  different  sum  from  that  which  was  paid  for 
the  bill  in  this  country.  The  reexchange  depends  upon  the  state 
of  trade  between  the  two  countries,  direct  and  circuitous,  the 
money  market,  always  regulated  1^  the  demand  and  supply,  and 
other  cu*cumstances  of  a  local  character,  which  show  that  the 
price  at  which  the  bill  was  purchased  in  this  country  can  never  be 
the  price  at  which  a  bill  on  this  country  would  sell  at  Paris,  or  m 
any  foreign  country.  This  fact  beii^  known  to  the  legislature  of 
Maryland,  they  could  not  have  intended  by  the  above  provision  to 
cover  reexchange.  The  statute  gives  to  the  purchaser  of  the  bill 
the  amount  he  paid  for  it,  with  the  small  variation  stated,  and  noth- 
ing more.  The  fifteen  per  cent,  damages  were  given  in  lieu  of  re- 
exchange, and  not  as  a  penalty.  This  is  the  view  taken  by  the 
court  in  its  former  decision. 

It  is  said  that  the  bank,  not  having  paid  damages  on  the  bill,  is 
not  entitled  to  them.  The  bank,  having  negotiated  the  bill,  was 
responsible  for  its  payment,  with  damages.  And  after  the  protest, 
the  agents  of  the  bank  supervened,  and  paid  the  amount  of  it  to 
the  holder.  The  propriety  of  tliis  payment  is  not  questioned. 
By  this  act,  the  bank  became  the  holder  of  the  bill,  not  as  indorsee, 
but  as  the  original  payee.  In  effect,  this  ownership  obliterated 
and  annulled  the  mdorsements  on  the  bill.  The  bank,  as  the  hold- 
er, could  look  to  no  one  but  the  government  for  pajrment.  And 
payment  to  the  bank  in  this  country  was  made,  shortly  after  notice 
of  protest  was  received. 

But  the  damages  given  by  the  statute  have  been  withheld.  Had 
the  bank  never  negotiated  the  biU,  and  made  a  demand  of  payment, 
and  protest  for  non-payment,  with  regular  notice,  the  right  to  the 
damages  claimed  could  not  have  been  contested.  And  this  is  the 
precise  condition  of  the  bank.  It  is  the  holder,  having  paid  the 
amount  of  the  bill  at  Paris. 

The  large  amount  of  the  damages  claimed  has  been  adverted  to 
m  the  argument.  This  should  have  no  influence  on  the  legal  ques- 
tions that  arise. 

Suppose  the  bank  had  not  taken  up  the  bill  after  protest ;  is 
there  any  doubt  that  the  holders  could  have  recovered  damages 
from  their  indorsers,  and  they  from  the  bank  ?  This  would  have 
subjected  the  bank  to  the  payment  of  the  damaees  given  by  the 
law  of  the  place  where  the  bill  was  first  indorsed.  But  this  cir- 
cuitous course  was  prevented  by  the  payment  of  the  bill.  It  thus 
appears  that  the  bank  paid  this  large  sum  of  money  m  Paris,  unex- 
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pectedly,  which  in  the  nature  of  tlungs  must  have  subjected  it 
to  great  inconvenience  and  loss.  By  die  payment,  the  credit  of 
the  government,  as  the  drawer  of  the  bill,  was  sustained,  and  the 
eventual  liability  of  the  bank  for  principal  and  damages  antici- 
pated. 

Now,  as  between  individuals,  this  would  entitle  the  holder  of  the 
bill  to  the  fifteen  per  cent,  damages.  And  it  is  equally  clear  and 
just,  that  the  bank  should  receive  the  same.  There  has  been  paid 
to  it  by  the  government  the  principal,  costs  of  protest,  and  the 
commission  charged  by  Hottinguer  &  Co.  as  the  agents  of  the 
bank,  who  took  up  the  bill,  but  not  one  cent  has  been  paid  to  the 
bank  for  the  advance  of  the  money  at  Paris.  On  the  principles  of 
equity,  independently  of  the  statute,  the  bank  is  entitled  to  the  dif- 
ference in  value  of  the  sum  paid  b^  it  in  Paris,  and  the  sum  re- 
ceived by  it  from  the  government  m  this  country.  This  is  re- 
exchange,  which  the  fifteen  per  cent.,  m  my  opinion,  was  intended 
to  cover.  Of  this  opinion  was  the  court  which  formerly  decided 
this  case. 

I  thbk  the  judgment  of  the  Circuit  Court  should  be  affirmed. 

Mr.  Justice  WAYNE  also  dissented  from  the  opinion  of  the 
court. 

Mr.  Justice  WOODBURY,  having  given  an  official  opinion  as 
Secretary  of  the  Treasury  against  the  claim  of  the  bank  in  this 
case,  did  not  sit. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  thb  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be  and 
the  same  is  hereby  reversed,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court,  with  directions  to  that 
court  to  award  a  venire  facias  de  novoy  and  for  further  proceedmgs 
to  be  had  therem  in  conformity  to  the  opinion  of  this  court. 
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5h  410  The  power  conferred  upon  Congress  by  the  fiflh  and  sixth  clauses  of  the  eighth 

^^  589  section  of  the  first  article  of  the  constitution  of  the  United  States,  viz. :  —  **  To 

5h  4|o!  coin  monej,  regulate  the  value  thereof,  and  of  foreign  coin,  and  fix  the  standard 

4of  47^  Qf  weights  and  measures  "  ;   "  To  provide  for  the  punishment  of  counterfeiting 

Il53^  sssi  ^^  securities  and  current  coin  of  the  United  States*';  —  does  not  prevent  a 

'            '  State  from  passing  a  law  to  punish  the  offence  of  circulating  counterfeit  coin 

of  the  United  States. 
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The  two  ofienccs  of  counterfeiting  the  coin,  and  passing  counterfeit  money,  are 
essentially  different  in  their  characters.  The  former  is  an  offence  directly 
against  the  government,  by  which  individuals  may  be  affected ;  the  latter  is  a 
private  wrone,  by  whicn  the  government  may  be  remotely,  if  it  will  in  any  de* 
gree,  be  reached. 

The  prohibitions  contained  in  the  amendments  to  the  constitution  were  intended 
to  be  restrictions  upon  the  federal  government,  and  not  upon  the  authority  of 
the  States. 

This  case  was  brought  up  by  a  writ  of  error,  issued  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  from  the  Supreme  Court 
of  Ohio. 

It  was  an  bdictment,  in  the  State  court,  against  Malinda  Fox, 
for  ^^  passing  and  uttering  a  certain  piece  of  false,  base,  and  coun- 
terfeit coin,  forged  and  counterfeited  to  the  likeness  and  similitude 
of  the  good  and  legal  silver  coin  currently  passing  in  the  State  of 
Ohio,  called  a  dollar.'' 

Being  convicted,  the  case  was  taken  by  her,  upon  writ  of  error, 
to  the  court  m  bank  of  the  State,  its  highest  judicial  tribunal  ;  and 
at  the  December  term,  1842,  of  that  court,  the  judgment  of  the 
Conunon  Pleas  was  affirmed. 

From  this  decision  of  the  court  in  bank  the  plaintiff  in  error 
brought  the  case  to  this  court,  and  claimed  a  reversal  of  the  judg- 
ment, on  the  ground  that  the  courts  of  that  State  had  no  jurisdic- 
tion of  the  offence  charged  in  the  indictment,  but  that  the  jurisdic- 
tion belongs  exclusively  to  the  courts  of  the  United  States. 

The  cause  was  argued  by  Mr,  Converse  for  the  plaintiff  in  error, 
and  Mr.  Stanberry  (Attorney-General  of  Ohio),  for  the  State. 

The  opening  and  closing  arguments  of  Mr,  Conversy  for  the 
plaintiff  in  error,  have  been  consolidated,  and  will  be  found  after 
that  of  Mr,  Stanberry. 

Mr.  Stanberry  made  the  following  points  :  — 

1.  That  the  ofience  charged  in  the  indictment  is  not  for  uttering 
any  counterfeit  of  the  coin  of  the  United  States,  or  of  any  foreign 
coin  regulated  by  Congress,  or  made  current  money  of  the  United 
States. 

2.  That,  if  it  should  be  held  that  the  coin  so  passed  was  a  coun- 
terfeit of  any  of  the  current  coin  of  the  United  States,  that  for  the 
mere  offence  of  uttering  there  is  no  jurisdiction  in  the  courts  of  the 
United  States,  but  it  exclusively  belongs  to  the  courts  of  the  State. 
I  East's  Pleas  of  the  Crown,  162 ;  1  Hale's  P.  C.  19,  188 ;  1 
Hawk.  P.  C.  20. 

3.  That  if  not  exclusive,  the  jurisdiction  of  State  courts  is  con- 
current with  those  of  the  United  States.  Federalist,  No.  32  ; 
Houston  V,  Moore,  5  Wheat.  1, 31 ;  State  v.  Antonio,  3  Wheeler's 
C.  C.  503  ;  State  v.  Tutt,  2  Bailey,  44  ;  Chess  v.  State,  1  Black- 
ford, 198  ;  White  i;.  Commonwealth,  4  Bin.  418. 

1.  The  first  question  which  arises  upon  the  transcript  b  as  to  the 
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character  of  the  piece  of  coin  which  the  plaintiff  in  error  Iws  been 
convicted  of  passing.  It  seems  to  be  taken  for  panted  bjr  her 
counsel,  that  it  was  a  counterfeit  of  some  piece  of  com  which,  under 
the  laws  of  Congress,  has  been  made  current  money  of  the  United 
States.  The  only  description  given  is,  that  it  was  a  piece  of  coin 
in  the  similitude  of  the  good  and  legal  silver  coin,  currently  passing 
in  the  State  of  Ohio,  called  a  dollar. 

The  silver  coins  which  have  been  made  current  by  acts  of  Con- 
gress are  the  following  :  — 

All  silver  coins  of  the  coinage  of  the  mint  of  the  United  States  ; 
Spanish  milled  dollars  ;  Spanish  pillar  dollars  ;  French  crowns  ; 
the  five-franc  pieces ;  and  the  dollars  of  Mexico,  Peru,  and  Bo- 
livia. 

The  Congress  of  the  United  States,  in  the  exercise  of  the  power 
to  coin  money  and  regulate  its  value  and  the  value  of  foreign  coin, 
has  not  seen  fit  to  regulate  the  value  of  any  other  foreign  silver  coins 
than  those  above  mentioned.  The  power  to  punish  offences  re- 
specting the  coin,  vested  in  Congress  by  the  sixth  clause  of  the 
eighth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  is  limited  to  the  counterfeiting  of  the  current  coin  of  the 
United  States.  No  coin  can  be  said  to  be  current  coin  of  the 
United  States  but  that  which  has  been  made  so  by  actual  comage 
at  the  mint,  or  by  some  act  of  Congress  regulating  its  value. 

Here,  then,  is  a  power  given,  in  die  most  unlimited  terms,  to  reg- 
ulate the  value  of  all  foreign  coins,  and  to  make  them  current  money 
of  the  Union  ;  and  a  further  power  to  punish  the  counterfeiting  of 
the  coin  so  made  current.  Obviously  tne  power  of  punishment,  m 
other  words,  the  jurisdiction  over  offences  against  the  coin,  is  lim- 
ited to  the  currency  so  established.  The  power  to  punish  arises 
out  of  the  exercise  of  the  power  to  regulate.  Does  it  tlien  appear 
that  the  piece  of  coin,  which  the  plaintiff  in  error  was  convicted  of 
passing,  was  a  counterfeit  of  any  of  the  coins  so  made  current  by 
Congress  ? 

There  is  no  term  of  the  description  given  of  this  coin  which  can 
be  relied  upon  as  bringing  it  within  the  coin  made  current  by  Con- 
gress, except  the  words  "  good  and  legal  silver  coin."  Now,  if 
that  description  of  the  coin  can  only  refer  to  the  national  currency, 
and  could  only  be  satisfied  by  proof  that  the  counterfeit  dollar  was 
in  the  similitude  of  an  American,  Mexican,  Peruvian,  or  Bolivian 
dollar,  all  which  are  established  by  act  of  Congress,  then  it  would 
be  sufficient. 

No  such  limited  signification  can  be  given  to  these  words.  If  the 
averment  was  "  good  and  legal  silver  coin  of  the  United  States," 
it  would  be  different ;  but  it  is  "  good  and  legal  silver  coin,  cur- 
rently passing  in  the  State  of  Ohio." 

But  there  is  a  certain  test  of  the  meaning  of  this  descriptive  aUe* 
gation,  and  that  is,  to  inquire  whether  a  conviction  under  this  m- 
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dictment  could  have  been  had,  upon  proof  of  passing  a  counterfeit 
in  the  similitude  of  any  of  the  foreign  silver  coins  of  the  denomina- 
tion of  a  dollar  not  made  part  of  our  national  currency  by  act  of 
Congress. 

In  order  to  this,  we  must  look  at  the  statute  of  Ohio  creating  the 
offence,  as  well  as  at  the  indictment. 

The  words  of  the  statute  are  :  —  "  That  if  any  person  shall 
counterfeit  any  of  the  coins  of  gold,  silver,  or  copper,  currently 
passing  in  this  State,  or  shall  alter  or  put  off  counterfeit  coin  or 
coins,  knowing  them  to  be  such,"  &c.  •  29  Ohio  Stat.  136. 

There  can  be  no  question  that  this  provision  covers  every  de- 
scription of  coin,  domestic  and  foreign,  whether  made  current  by 
act  of  Congress  or  not.  Take,  then,  the  case  of  passing  a  coun- 
terfeit of  a  German  dollar,  which  is  a  description  of  coin  not  made 
current  by  act  of  Congress,  and  what  difficulty  would  be  in  the  way 
of  a  conviction  under  this  statute  and  indictment. 

It  may  be  claimed,  by  the  plamtiff  in  error,  that  the  words  '*  good 
and  legal  silver  coin  currently  passing  in  the  State  of  Ohio,"  though 
not  used  in  the  statute,  yet  make  a  descriptive  averment  of  some 
coin  made  legal  or  current  by  act  of  Congress.  If  that  be  so, 
there  is  no  question  that  the  averment,  though  unnecessarily  made, 
must  be  proved,  upon  the  familiar  doctrine  that  all  merely  descrip- 
tive allegations  become  material. 

Now,  these  words,  '^  good  and  legal  coin,"  are  not  found  in  that 
clause  of  the  constitution  which  gives  to  Congress  the  power  to 
regulate  the  coin^  or  in  the  other  clause  which  provides  for  the  pun- 
ishment of  counterfeiting  ;  but  the  descriptive  words  there  used  are 
"  current  coin  of  the  United  States."  These  last  are  the  operative 
words  which  distingubh  the  national  coin  from  the  mass  of  the  cur- 
rency. 

It  may  be  argued,  that  legal  coin  can  only  mean  current  coin  of 
the  United  States,  as  none  other  is  legal.  That  is  true  in  one 
sense.  If  we  were  now  engaged  in  the  construction  of  a  contract 
to  pay  money,  in  which  the  payment  was  stipulated  to  be  made  in 
good  and  legal  coin,  the  meaning  undoubtedly  would  be  current  coin 
of  the  United  States  ;  for  it  is  only  that  sort  of  coin  which  can  dis- 
charge a  contract  to  pay  money,  or  which  is  a  legal  tender  in  pay- 
ment. But  we  are  not  now  looking  for  the  meaning  of  these  words 
as  used  in  a  contract,  but  in  an  indictment  for  passing  counterfeit 
money.  Coin,  which  may  not  be  legal  for  the  payment  of  a  debt, 
may  yet  be  legal  as  a  currency ;  although  not  regulated  in  value  by 
act  of  Congress,  it  is  yet  lawful  as  a  circulation.  It  seems  to  me 
there  can  be  no  question  that  the  latter  is  the  true  sense  in  which 
these  words  are  used  in  the  indictment,  especially  when  we  take  the 
whole  sentence,  —  '^  good  and  legal  silver  coin  currently  passing  In 
the  State  of  Ohio  "  ;  and  that,  instead  of  being  descriptive  of  a 
particular  coinage,  they  are  nr>erely  descriptive  of  the  genuineness 
35  » 
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and  lawfulness  of  the  ori^nal  which  has  been  counterfeited,  and  are 
put  in  opposition  to  the  other  words  used  in  the  indictment,  ^- 
"  forged,  base,  and  counterfeit,"  —  to  express  exactly  the  contrary. 

2.  The  constitution  authorizes  Congress  "  to  provide  for  the 
punishment  of  counterfeiting  the  securities  and  current  coin  of  the 
United  States." 

The  plaintiff  in  error  has  been  convicted  of  passing  a  coimterfeit 
dollar.  I  claim,  that  though  it  be  admitted  this  coin  was  of  the 
current  coin  of  the  United  States,  yet  the  offence  of  uttering  or 
passing  it  is  not  an  offence  cognizable  by  the  United  States. 

This  leads  to  a  consideration  of  the  meaning  of  the  term  ^'  coun- 
terfeiting," as  used  in  the  constitution.  It  is  claimed  for  the  plain- 
tiff in  error  that  it  b  a  generic  term,  and  includes  every  offence  in 
relation  to  the  coin. 

This  clause  does  not  carry  with  it  a  power  to  define  and  punish 
the  offence,  as  is  the  case  in  the  clause  in  relation  to  piracies  and 
felonies  committed  on  the  high  seas,  but  is  strictly  limited  to  the 
punishment  of  an  offence  named  and  designated.  The  consequence 
IS,  that,  in  the  absence  of  any  grant  of  power  to  define  or  enlarge, 
the  jurisdiction  of  the  United  States  b  to  be  confined  to  the  veiy 
offence  so  named,  —  the  offence  of  counterfeiting.  What,  then,  is 
the  meanbg  of  tins  term,  as  used  in  the  consdtution  f  It  is  no- 
where defined  in  the  constitution  itself,  so  that  we  are  to  find  its 
meaning  elsewhere.  At  the  time  the  constitution  was  firamed,  the 
offence  of  counterfeiting  was  well  known  and  certainly  defined ; 
and  in  that  country  from  which  it  was  adopted,  it  stood  among  the 
class  of  crimes  which  amounted  to  high  treason. 

It  was  never  understood  that  the  offence  of  counterfeiting  the 
coin  of  England,  and  the  offence  of  passing  coin  so  counterfeited, 
were  the  same.  On  the  contrary,  they  were  carefully  distinguished 
and  defined  ;  the  one  amounting  to  treason,  the  other  to  simple  fel- 
•ony  or  misdemeanour. 

Speaking  of  the  English  statutes  against  this  species  of  treason, 
Mr.  East,  in  his  Pleas  of  the  Crown,  vol.  1,  p.  162,  says :  —  "It 
4s  first  to  be  seen  what  is  a  counterfeiting  within  these  statute3. 
There  must  be  an  actual  counterfeiting,  either  by  the  party  himself 
or  by  those  with  whom  he  conspires.  A  mere  attempt  to  counter^ 
feit,  such  as  preparing  the  materials  or  fashioning  the  metal,  is  not 
sufficient,  except  in  those  particular  instances  which  have  been  so 
declared  by  statute." 

So,  too,  in  Hale's  Pleas  of  the  Crown  (p.  1 9) :  —  "  What  shall  be 
a  coimterfeiting  ?  Clipping,  washing,  and  filing  of  the  money,  for 
lucre  or  gab,  any  of  the  proper  money  of  the  realm,  or  of  other 
realms,  allowed  to  be  current  by  proclamation,  not  within  this  stat- 
ute, but  made  high  treason  by  Stat.  5  Eliz.,  but  no  corruption  of 
blood  or  loss  of  dower.  Impairing,  diminishing,  falsifying,  scaling, 
or  lightening  the  proper  money  of  this  realm,  or  the  money  of  any 
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Other  realm  made  current  by  proclamation,  tlieir  counsellors,  con- 
senters,  and  aiders,  within  neither  of  the  former,  but  made  treason 
by  the  statute  of  18  Eliz.,  but  without  corruption  of  blood  or  loss 
of  dower.'* 

Several  of  these  modes  of  debasing  the  com  were  not  understood 
to  be  within  the  common  law  offence  of  counterfeiting  ;  for  it  is 
said  by  Hale,  in  reference  to  the  statute  agamst  clipping  the  coin, 
that  it  was  *'  introductive  of  new  laws." 

1  Hawkins's  P.  C  20,  is  yet  closer  to  the  point.  "  High  trea- 
son, respectmg  the  coin,  is  either  with  respect  to  counterfeiting  the 
king's  coin,  or  with  respect  to  brmging  false  money  into  the  realm. 
As  to  the  first  branch  of  counterfeitmg,  it  is  declared,  by  25  Ed.  3, 
c.  2,  ^  that,  if  a  man  counterfeit  the  king's  money,  he  shall  be 
guihy  of  high  treason.'  As  to  what  degree  of  counterfeiting  will 
amount  to  high  treason,  it  is  said  that  those  who  coin  money  without 
the  king's  authority  are  guilty  of  high  treason  within  this  act,  wheth- 
er they  utter  it  or  not ;  and  that  those  who  have  the  king's  au- 
thority to  coin  money  are  guilty  of  high  treason  if  they  make  it  of 
baser  alloy  than  they  ought ;  and  that  those  also  are  guilty  of  the 
same  crime,  who  receive  and  comfort  one  who  is  known  by  them 
to  be  guilty  thereof;  but  that  clippers,  &c.,  are  not  within  the 
statute.  But  it  seems  that  those  who  barely  utter  false  money 
made  within  this  realm,  knowing  it  to  be  false,  are  neither  guilty 
of  high  treason,  nor  of  a  misprision  thereof,  but  only  of  a  high  mb- 
prision." 

Further,  in  1  East's  Pleas  of  the  Crown,  p.  178,  under  the  title, 
^^  Receiving,  uttering,  or  tendering  of  counterfeit  coin,"  it  is  said  : 
—  "  These  may  amount  to  different  degrees  of  offence,  according 
to  the  circumstances.  If  A.  counterfeit  the  gold  or  silver  coin  cur- 
rent, and  by  agreement  before  such  counterfeiting  B.  is  to  receive 
and  vent  the  money,  he  is  an  aider  and  abettor  to  the  act  itself  of 
counterfeiting,  and  consequently  a  principal  traitor  within  the  law." 
"  But  if  he  had  merely  vented  the  money  for  his  own  benefit, 
knowing  it  to  be  false,  in  fraud  of  any  person,  he  was  only  liable 
to  be  punished  as  for  a  cheat  and  misdemeanour,  before  the  statute 
15  Geo.  2,  hereafter  mentioned ;  yet,  if  he  then  knew  by  whom  it 
was  counterfeited,  it  might  be  evidence  of  his  concealment  of  the 
treason,  and  therefore  a  misprision  of  the  same.  In  like  manner,  I 
have  before  shown  that  the  statutes  against  the  importation  of  false 
money  do  not  extend  to  the  receivers,  not  having  taken  any  part  in 
the  bringing  in  of  such  money." 

These  authorities  show  conclusively  that  the  term  "  counterfeit- 
ing "  has  had  a  long  and  well-estublished  meaning  ;  that  it  is  con- 
fined to  the  act  of  making  or  debasing  ;  that  those  only  are  guilty 
who  are  engaged  in  the  act,  either  as  principals  or  abettors  ;  and 
that  the  mere  uttering  of  the  false  money  so  manufactured  by  an 
other  belongs  to  another  and  lower  class  of  offences. 
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Now,  bow  can  it  be  said  tbat  tbis  term  is  used  in  tbe  constitu- 
tion in  any  new  or  enlarged  sense,  as  nomen  generalissimtimj  in- 
cluding tbe  passing,  vending,  receiving,  and  unlawful  possession  of 
false  coin,  as  well  as  tbe  making  and  unlawful  possession  of  ibe  in- 
struments for  counterfeiting,  and  all  tbe  otber  like  oflences  wbich 
are  found  .in  tbe  criminal  laws  of  tbe  several  States  ?  If  we  give 
tbis  term  its  meaning  at  tbe  common  law,  or  its  more  enlarged 
signification  in  tbe  Englisb  statutes  in  existence  at  tbe  adoption  of 
tbe  constitution,  it  will  not  include  any  of  tbese  lesser  offences. 

It  is  certainly  to  be  understood  tbat  tbe  learned  men  wbo  framed 
tbe  constitution  were  well  advised  of  tbe  true  meaning  of  tbis  term, 
and  if  tbey  intended  to  use  it  in  any  new  sense,  tbat  intention  would 
bave  been  expressed. 

But  I  tbink  it  quite  clear,  not  only  from  tbe  use  of  a  well-known 
term,  but  from  tbe  nature  of  tbe  tbing,  tbat  it  was  used  expressly  ac- 
cording to  tbat  meaning. 

Tbis  criminal  jurisdiction  was  given  to  tbe  United  States  in  aid 
of  its  duty  to  coin  money  and  regulate  its  value. 

Tbe  coining  and  legitimation  of  money  are  prerogatives  of  tbe 
sovereign  power.  (1  Hale,  188.)  The  laws  of  England  vest 
tbis  power  in  tbe  king ;  and,  to  secure  it,  tbey  declare  tbat  tbe  of- 
fence of  counterfeiting  alone  sball  amount  to  higb  treason.  It  was 
not  found  expedient  or  necessary  to  guard  tbis  royal  prerogative 
by  making  any  lesser  offence  toucjiing  tbe  coin  a  matter  of  lese 
majestie. 

Tbe  constitution  of  tbe  United  States  very  wisely  vests  the 
same  prerogative  in  tbe  federal  government ;  and,  following  the 
English  laws,  it  vests  along  with  the  prerogative  tbe  power  to 
punish  tbe  single  offence,  which  in  England  was  foimd  to  be  the 
most  dangerous  invasion  of  tbe  power.  Tbe  prerogative  is  to  coin 
good  money,  and  reeulate  its  value,  and  the  offence  is  to  coin  bad 
money,  and  impair  the  value  of  tbe  good.  Tbe  power  to  punish  is 
simply  given  in  aid  of  the  prerogative,  and  goes  no  further  than  the 
offence  which  directly  and  necessarily  impairs  it. 

3.  If  tbe  court  should  be  agamst  the  defendant  in  error  upon  the 
foregoing  points,  we  are  next  to  consider  tbe  more  important  ques- 
tion, whether  tbe  States  bave  jurbdiction  over  offences  against  tbe 
current  com  of  the  United  States. 

Such  a  jurisdiction,  if  not  indispensable,  is  to  tbe  last  degree  use- 
ful and  expedient.  And  it  has  been  exercised  almost,  if  not  quite, 
imiversally  by  tbe  different  States  which  compose  the  Union.  The 
rigbtfubess  of  tbis  jurisdiction  is  now,  for  tbe  first  time,  questioned 
'  in  this  court.  Certainly  it  presents  a  question  of  tbe  first  mapitude, 
for  no  one  can  foresee  what  may  be  tbe  consequences  of  taking 
from  tbe  Stales  the  power  of  self-protection,  which  tbey  bave  so 
long  exercised,  against  a  class  of  criminals  swarming  over  tbe  entire 
Union,  and  against  a  species  of  crime  which,  more  than  any  other, 
affects  tlje  common  business  of  tbe  people. 
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The  argument  against  ihe  exercise  of  this  jurisdiction  by  the 
States  proceeds  upon  the  ground  that  it  exclusively  belongs  to  the 
courts  of  the  United  Slates,  and  that  it  arises  out  of  the  provisions 
of  the  constitution  giving  to  Congress  the  power  to  coin  money, 
regulate  its  value  and  the  value  of  foreign  coin,  and  to  punish  the 
counterfeiting  of  the  current  coin  of  the  United  States  ;  and  out  of 
the  exercise  of  these  powei^  by  Congress  in  the  enactment  of  laws 
regulating  the  coin,  and  providing  punishment  for  the  offence  of 
counterfeiting. 

The  question  is  simply  one  of  criminal  jurisdiction  over  an  of- 
fence cognizable  in  every  State  of  the  Union,  either  at  the  com- 
mon law  or  by  virtue  of  State  legislation. 

It  is  clear,  in  the  6rst  place,  that  this  branch  of  criminal  jurisdic- 
tion belonged  to  the  States,  respectively,  before  the  adoption  of 
tlie  constitution  ;  and  that  it  continues  with  them,  unless  it  has 
been  wholly  siu-rendered  to  the  federal  government.  It  is  also 
clear,  that  there  is  no  express  prohibition  in  the  constitution  to  the 
exercise  of  this  jurisdiction  by  the  States.  The  exclusion  of  State 
jurisdiction  is  argued  from  the  fact  that  the  constitution  vests  a 
jurisdiction  over  this  offence  m  the  United  States,  by  authorizing 
Congress  to  pass  laws  for  its  punishment,  which  jurisdiction,  it  is 
said,  must  necessarily  be  exclusive.  We  deny  this  inference,  and 
claim  that  the  jurisdiction  may  be  concurrent. 

The  mere  grant  of  a  power  in  the  constitution  has  never  been 
held  to  divest  the  States  of  the  power  so  granted.  There  must  be 
something  more  ;  either  a  prohibition,  a  grant  m  exclusive  terms,  or 
a  manifest  incompatibility. 

Take,  for  instance,  the  power  to  levy  taxes.  This  is  granted  in 
the  constitution,  but  no  one  has  ever  supposed  that  thereby  the 
States  divested  themselves  of  this  power.  So,  too,  in  the  clause 
granting  to  Congress  the  power  to  coin  money  ;  inasmuch  as  this 
power  existed  in  the  States  as  independent  sovereignties,  it  would 
nave  remained  in  them,  notwithstanding  the  grant,  if,  by  a  separate 
clause,  it  had  not  been  expressly  prohibited  to  them. 

This  express  prohibition  against  the  coinage  of  money  by  the 
States,  which  follows  the  grant  of  the  power  in  the  constitution,  af- 
fords a  cogent  argument  against  any  implied  prohibition  of  jurisdic- 
tion over  offences  against  the  coin.  The  prohibition  was  not  left  to 
inference,  but  was  expressly  stated.  It  is,  therefore,  a  legitimate 
argument  against  a  like  prohibition  of  the  criminal  jurisdiction,  that 
it  IS  not  also  expressed. 

There  are  undoubtedly  powers  granted  m  the  constitution  wUch 
are  necessarily  exclusive,  though  not  expresslv  prohibited  to  the 
States.  The  power  to  establish  uniform  rules  lor  naturalization,  to 
regulate  the  value  of  foreign  coin,  to  fix  the  standard  of  weights  and 
measures,  — all  these  are  necessarily  exclusive  ;  for  there  could  be  no 
regulation,  uniformity,  or  fixed  standard,  if  each  State  were  allowed 
to  legislate  upon  these  subjects. 
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In  respect  of  such  powers  as  are  not  necessarily  exclusive,  but 
which  it  was  deemed  expedient  to  withdraw  altogether  from  State 
jurisdiction,  it  will  be  found  that  an  express  and  cautious  prohibition 
accompanies  the  grant.  This  is  so  as  to  the  power  to  lay  duties,  to 
coin  money,  to  enter  into  treaties,  to  declare  war,  to  emit  bills  of 
credit,  and  to  maintain  armies  or  navies  in  time  of  peace.  It  can 
be  said  of  nearly  all  those  powers,  with  infinitely  more  force  than  as 
to  the  mere  power  of  criminal  jurisdiction  now  in  question,  that  they 
are  essentially  of  a  national  character,  and  that  the  exclusion  of 
State  authoriQr  might  have  been  left  to  inference.  Why,  then,  if  a 
prohibition  of  criminal  jurisdiction  was  intended,  was  it  not  also  ex- 
pressed ?  Why  expressly  prohibit,  with  respect  to  powers  of  such 
a  character,  and  omit  the  prohibition  as  to  a  power  much  less 
obvious  to  a  prohibition  by  implication  ? 

In  the  absence,  then,  of  exclusive  grant  and  express  prohibition, 
the  plaintiflf  in  error  has  no  ground  to  stand  upon,  unless  she  makes 
out  a  case  of  repugnancy  or  mcompatibility. 

I  think  it  is  quite  evident  that,  if  this  power  is  lost  to  the  States 
on  this  doctrine  of  incompatibility,  the  loss  is  altogether  fortuitous, 
and  not  the  result  of  intention  ;  and  that,  consequently,  such  a  loss 
ought  not  to  obtain,  except  from  the  most  controlling  necessity. 
Indeed,  that  is  true  of  all  the  exclusive  powers  claimed  for  the  fed- 
eral government  on  this  ground. 

The  true  doctrine  is  found  in  the  thirty-second  number  of  the 
Federalist,  and  is  stated  as  follows  :  — 

'^  An  entire  consolidation  of  the  States  into  one  complete  nation- 
al sovereignty  would  imply  an  entire  subordination  of  the  parts  ; 
and  whatever  power  might  remain  in  them  would  be  altogether 
dependent  on  the  general  will.  But  as  the  plan  of  the  convention 
aims  only  at  a  partial  union  or  consolidation,  the  State  governments 
would  clearly  retain  all  tlie  rights  of  sovereignty  which  they  before 
had,  and  which  were  not,  by  that  act,  exclusively  delegated  to  Con- 
gress. This  exclusive  delegation,  or  rather  this  alienation  of  State 
sovereignty,  would  only  exist  in  three  cases  ;  where  the  constitution 
in  express  terms  granted  an  exclusive  authority  to  the  Union  ;  where 
it  granted,  in  one  instance,  an  authority  ta  the  Union,  and  in  an- 
other prohibited  the  States  from  exercising  the  like  authority  ;  and 
where  it  granted  an  authority  to  the  Union,  to  which  a  similar  au- 
thority in  the  States  would  be  absolutely  and  totally  contradictory 
and  repugnant.  I  use  these  terms  to  distinguish  this  last  case  from 
another,  which  might  appear  to  resemble  it,  but  which  would,  in 
fact,  be  essentially  different ;  I  mean,  where  the  exercise  of  a  con- 
current jurisdiction  might  be  productive  of  occasional  interferences 
in  the  policy  of  any  branch  of  administration,  but  would  not  imply 
iny  direct  contradiction,  or  repugnancy,  m  point  of  constitutional 
authority." 

It  very  clearly  appears,  from  this  exposition  of  the  powers  of  the 
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general  government  and  of  the  States,  that  there  may  be  an  exercise 
of  concurrent  jurisdiction  in  the  case  of  a  granted  power  ;  that 
the  mere  grant  works  no  exclusion  of  State  sovereignty,  even 
where  its  concurrent  exercise  may  lead  to  occasional  interference  in 
the  policy  of  either  government,  and  that  nothmg  short  of  absolute 
and  total  repugnancy  and  contradiction  will  suffice. 

And  now  what  is  there  in  the  exercise  of  this  criminal  jurisdic- 
tion by  the  States,  which  makes  it  so  absolutely  repugnant  to  the 
exercise  of  tha  same  jurisdiction  by  the  general  government  ?  I 
have  heard  nothing  urged  which  amounts  to  more  Sian  an  argument 
of  expediency  or  convenience,  or  that  shows  any  thing  beyond  a 
liability  to  "  occasional  interference." 

And,  in  truth,  these  arguments  from  inconvenience  are  more 
fanciful  than  real ;  for  the  experience  of  forty  years,  during  which 
there  hajs  been  a  concurrent  exercise  of  this  jurisdiction,  has  not 
furnished  a  solitary  instance  of  collision  or  practical  inconvenience. 

It  is  said  the  criminal  may  be  subjected  to  a  double  prosecution 
by  this  concurrent  jtirisdiction,  and  that  the  conviction  or  acquittal 
in  one  tribunal  will  not  bar  a  prosecution  m  the  other.  This  admits 
of  serious  question.  The  doctrine  of  criminal  proceedings  and 
sentences,  between  governments  that  are  essentially  foreign  to,  and 
independent  of,  each  other  cannot  apply,  in  full  force,  between  the 
United  States  and  one  of  the  States,  in  respect  of  an  ofience  com- 
mitted within  the  limits  of  one  of  the  States,  and  which  is  pro- 
hibited as  well  by  the  laws  of  the  Union  and  of  the  particular 
State. 

It  is  said  by  Mr.  Justice  Washington,  m  Houston  9.  Moore,  5 
Wheat.  31,  that,  in  cases  of  concurrent  criminal  jurisdiction  between 
the  general  government  and  the  States,  the  sentence  of  either  court 
may  be  pleaded  in  bar  in  the  other,  in  like  manner  as  the  judgment 
in  a  civil  suit.  Crimes  have  reference  to  place,  and  are  necessarily 
confined  to  territorial  limits.  It  follows  from  this  that  a  crime  com- 
mitted m  one  State  cannot  be  cognizable  in  another,  either  for  the 
purposes  of  trial  and  punishment,  and  that  the  result  of  the  prosecu- 
tion, either  of  acquittal  or  conviction,  is  necessarily  confined  to  the 
territorial  limits  of  the  State.  It  has  even  been  held  that  a  convic- 
tion for  an  infamous  ofience  in  one  of  the  States,  which  works  a 
personal  disqualification  in  the  State  where  the  conviction  is  had,  is 
of  no  force  in  another  State.  Commonwealth  o.  Green,  17  Mass. 
R.  515. 

The  doctrine,  it  seems  to  me,  does  not  apply  to  an  ofience  com- 
mitted in  the  body  of  a  State,  which  is  at  the  same  time  an  infrac- 
tion of  federal  and  State  law.  It  is  not  as  to  either,  in  regard  to 
territorial  limits,  a  foreign  ofience,  except  when  committed  in  some 
fort,  arsenal,  dock-yard,  or  other  place  lying  within  any  State  over 
which  the  sole  jurisdiction  has  been  surrendered  by  the  State  to  the 
general  government.     Such  places  no  longer  belong  to  the  States, 
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and  are  as  essentially  foreign  to  them,  for  all  purposes  of  local  ju- 
risdiction, as  if  they  were  situate  in  another  State. 

The  objection  founded  on  the  power  of  pardon  vested  in  the  two 
executives  is  also  made  to  the  concurrent  jurisdiction.  It  is  said, 
by  the  exercise  of  this  power  either  government  may  obstruct  the 
due  administration  of  the  criminal  laws  of  the  other.  This  is  not  to 
be  intended,  even  if  it  should  be  granted  that  a  pardon  by  either 
would  expiate  the  offence  against  both.  Arguments  founded  on  a 
supposed  abuse  of  power  are  most  unsatisfactory.  In  point  of  fact, 
no  such  abuse  has  yet  arisen,  nor  is  it  likely  to  arise  ;  for  both 
governments  are  deeply  concerned  in  the  prevention  of  this  sort  of 
crime,  and  the  State  much  more  than  the  federal  government. 

But  if  it  were  admitted  that  the  concurrent  jurisdiction  involved 
a  liability  to  a  double  prosecution,  or  that  there  was  probability  of 
interference  by  the  exercise  of  the  pardoning  power,  these  results 
would  not  divest  the  States  of  thb  portion  of  their  sovereignty. 
We  must  look  for  that  in  the  constitution,  —  in  the  terms  of  the 
grant ;  and  if  the  surrender  is  not  found  there,  it  is  not  to  be  taken 
from  tiie  States,  merely  on  the  ground  of  occasional  interference  or 
collision. 

The  double  prosecution  never  can  extend  to  cases  of  life  and 
limb,  for  that  is  forbidden,  as  well  to  the  States  as  to  the  general 
government,  by  the  fifth  article  of  the  amendments  to  the  constitu 
tion.  There  is  no  constitutional  difficulty  in  the  way  of  a  double 
prosecution,  involving  merely  imprisonment  or  fine,  or  any  other 
punishment  short  of  life  or  limb.  Indeed,  there  are  many  cases  of 
admitted  concurrent  jurisdiction  which  lead  to  this  result.  Such  is 
the  case  of  a  soldier  of  the  United  States  who  commits  a  crime  in 
the  body  of  a  State,  and  not  within  a  place  over  which  the  United 
States  possess  exclusive  jurisdiction.  He  is  unquestionably  liable 
to  prosecution  and  punishment,  as  well  in  the  State  courts  as  before 
a  court-martial  of  the  United  States.  So,  too,  the  same  offence 
may  be  punished  by  impeachment  by  the  United  States,  and  prose- 
cution in  the  local  criminal  tribunals. 

Indeed,  in  the  ordinary  administration  of  crimmal  law  by  the 
respective  States,  it  may  happen  that  what  at  the  conmion  law  is 
considered,  and  is  in  fact,  but  one  offence,  may  be  punished  in 
two  States.  This  is  so  in  respect  of  goods  stolen  in  one  State  and 
carried  into  another.  Very  many  of  the  States  take  jurisdiction  of 
the  offence,  by  reason  of  the  mere  asportation  of  tne  goods  into 
their  territory,  and  not  one  of  tiiem  allows  the  plea  of  acquittal  or 
conviction  of  the  larceny  in  the  State  where  the  theft  was  com- 
mitted, except,  perhaps,  the  State  of  New  York. 

It  is  not  pretended,  on  the  part  of  the  plaintiff  in  error,  that  there 
has  been  any  decision  of  the  question  at  bar  by  this  court.  Reliance 
is  had  upon  a  solitary  decision  by  the  Supreme  Court  of  one  of  the 
States,  in  which  State  jurisdiction  has  been  denied.  This  is  the 
case  of  Mattison  v.  Missouri,  3  Misso.  Rep.  421. 
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That  case,  instead  of  estabb'shing  a  rule,  stands  as  a  remarkable 
exception  to  the  universal  practice  of  the  courts  of  all  tlie  other 
States.  If  it  were  necessary  to  say  more,  it  might  be  added,  that 
the  force  of  its  authority  is  weakened  by  a  strong  dissenting  opinion 
of  one  of  the  judges,  and  that  it  does  not  appear  to  have  been  fol- 
lowed, or  at  all  relied  upon,  in  a  subsequent  case  before  the  same 
court.     State  r.  Shoemaker,  7  Misso.  Rep.  177. 

In  most  of  the  States,  this  branch  of  concurrent  jurisdiction  has 
constantly  been  exercised  without  question,  and  in  those  States  in 
which  it  has  been  drawn  into  question  the  decisions  have  fully  sus- 
tained the  jurisdiction.  State  r.  Antonio,  3  Wheeler,  C.  C.  608  ; 
State  V.  Tutt,  2  Bailey,  44  ;  Chess  v.  State,  1  Blackford,  198 ; 
White  V.  Conmionwealth,  4  Bin.  418. 

Another  argument  in  favor  of  concurrent  criminal  jurisdiction  is 
found  in  the  fact,  that  in  every  general  law  passed  by  Congress  on 
the  subject  of  crimes,  this  power  in  the  States  has  been  recognized 
by  a  provision  very  similar  to  that  contained  in  the  twenty-sixth 
section  of  the  act  now  in  force.  That  section  is  in  these  words  : — 
^'  That  nothmg  in  this  act  contained  shall  be  construed  to  deprive 
the  courts  of  the  individual  States  of  jurisdiction,  under  the  laws  of 
the  several  States,  over  offences  made  punishable  by  tbb  act."  4 
Statutes  at  Large,  121. 

I  admit  that  Congress  cannot  confer  jurisdiction  upon  the  State 
courts,  and  that  this  provision  could  not  give  the  power  if  it  be  sur- 
rendered in  the  constitution.  It  is  not  m  that  view  that  this  section 
helps  out  the  State  jurisdiction,  but  merely  as  a  long-continued 
exposition  of  the  opinion  of  Congress  that  such  jurisdiction  exists, 
and  has  not  been  surrendered. 

Furthermore,  this  section  quite  overcomes  any  argument  to  be 
derived  from  the  eleventh  section  of  the  Judiciary  Act,  which  pro- 
vides, that  the  Circuit  Courts  of  the  United  States  shall  have 
exclusive  cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  where  that  act,  or  the 
laws  of  the  United  States,  shall  otherwise  provide.  1  Statutes  at 
Large,  78. 

It  is  claimed  for  the  plaintiff  m  error,  that  this  provision  in  favor 
of  State  jurisdiction  ought  to  be  limited  to  a  jurisdiction  under  the 
laws  of  the  States  in  force  at  the  time  of  its  enactment ;  and  as 
the  law  of  Ohio,  under  which  this  prosecution  was  had,  has  been 
enacted  subsequently,  it  cannot  be  helped  by  the  provision. 

The  case  of  the  United  States  v.  Paul,  6  Peters,  141,  is  relied 
upon  as  establishing  this  distinction. 

That  case  was  a  prosecution  in  the  Circuit  Court  of  the  United 
States,  for  an  offence  committed  at  West  Point,  a  place  within  the 
exclusive  jurisdiction  of  the  United  States.  No  question  of  con- 
current jurisdiction  could  arise,  for  in  such  places  the  jurisdiction 
*of  the  United  States  is  exclusive.     The  prosecution  was  for  an 
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ofTence  not  defined  in  the  criminal  code  of  the  United  States,  and 
was  had  under  the  provisions  of  the  third  section  of  the  act  of  Con- 
gress of  March  3,  1825,  which  provides,  that  all  crimes  committed 
in  places  within  the  exclusive  jurisdiction  of  the  United  States, 
which  crimes  are  not  defined  by  any  law  of  the  United  Slates,  shall 
be  punished  in  the  same  manner  in  which  such  crimes  are  punished 
by  the  laws  of  the  particular  State.  The  offence  was  one  not  made 
punishable  by  the  laws  of  New  York  when  the  act  of  1825  was 

fassed,  and  the  only  question  was,  whether  the  jurisdiction  of  the 
Jnited  States  should  be  limited  to  such  offences  as  were  then 
defined  by  the  State  legislation.  This  court  held,  that  the  jurisdic- 
tion should  be  so  limited. 

The  distinction  between  the  question  there  made  and  the  one  at 
bar  is  obvious.  The  third  section  of  the  act  of  1825  adopted  the 
entire  criminal  code  of  the  States,  as  to  all  crimes  other  than  those 
specifically  enumerated  in  the  body  of  the  act.  This  was  a  code 
of  crimbal  law  for  the  regulation  of  all  persons  within  the  places 
under  the  exclusive  jurbdiction  of  the  United  States,  and  it  was 
precisely  equivalent  to  an  enactment  by  Congress  of  every  offence 
then  constituting  the  criminal  codes  of  the  States.  No  laws  or 
offences  were  adopted  into  this  code  of  the  United  States  but  those 
then  in  existence.  To  brmg  a  subsequent  State  law  or  a  new 
offence  into  this  code  would  require  a  further  adoption,  or  a  new 
enactment  by  Congress.  It  codd  not  otherwise  be  made  the  law 
for  the  exclusive  place,  for  it  would  work  the  greatest  injustice  to 
persons  within  such  place  to  make  them  liable  to  new  offences, 
created  by  a  foreign  jurisdiction,  not  in  any  way  provided  for  or 
established  by  the  laws  under  which  they  lived. 

Now,  with  regard  to  the  provision  for  concurrent  jurisdiction  by 
State  courts,  under  the  twenty-sixth  section,  there  is  no  reason  for 
a  limitation  to  such  laws  as  were  in  force  at  the  time  of  the  passage 
of  the  act.  The  subsequent  laws  could  only  operate  upon  persons 
within  the  jurisdiction  in  which  they  were  enacted,  and  bound  m 
eveiy  sense  to  obey  them. 

The  plaintiff  m  error  also  relies  upon  the  case  of  Prigg  v.  Penn- 
sylvania, 16  Peters,  539.  The  doctrine  declared  in  that  case 
is,  that,  as  to  fugitives  from  labor,  the  jurisdiction  of  the  United 
States  is  exclusive,  and  that  no  State  can  exercise  any  jurisdiction 
even  favorable  to  the  right  secured  by  the  constitution. 

There  is  perhaps  nothing  in  the  clause  of  the  constitution  upon 
that  subject  which  amounts  to  an  express  exclusion  of  State  juris- 
diction, and  yet  the  peculiar  nature  of  the  subject  leads  to  that  result. 
The  reclamation  ol  fugitives  is  essentially  a  national  subject,  and 
matter  of  international  law  and  treaty  stipulations  between  inde- 
pendent sovereignties.  It  was  therefore  proper  to  provide  for  it  in 
our  constitution,  and  the  provision  is  so  made  as  to  execute  itself 
without  the  aid  of  any  legislation.     Besides,  this  provision  is  not  so 
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much  in  the  character  of  a  grant,  or  surrender  of  power,  as  of  a 
compromise  or  treaty  between  the  States,  securing  to  a  portion  of 
the  States  an  important  and  delicate  right  against  all  subsequent 
interference.  In  this  comprombe  the  federal  government  is  alone 
vested  with  all  jurisdiction  over  the  subject,  and  neither  of  the 
States  can,  by  the  exercise  of  any  jurisdiction  or  power,  change  or 
impair  the  right  so  secured.  It  is  wholly  withdrawn  from  State 
sovereignty. 

I  have  now  considered  the  arguments  for  the  plaintiff  in  error 
against  the  exercise  of  concurrent  jurisdiction.  They  have  been 
shown  to  be  all  foimded  in  supposed  inconvenience.  In  conclu- 
sion, I  must  ask  the  attention  of  the  court  to  some  of  the  conse- 
quences which  must  follow  a  denial  of  this  jurisdiction. 

The  criminal  code  of  the  United  States  is  made  up  of  a  few 
sections,  and  de6nes  but  a  few  offences.  Except  in  places  under 
the  exclusive  jurisdiction  of  the  United  States,  it  has  a  very  limited 
operation  ;  and  as  to  such  places,  it  adopts  for  their  government 
the  criminal  code  of  the  particular  State  in  which  they  happen  to  be 
situate.  It  establishes  no  rules  for  criminal  procedure,  other  than 
by  some  general  adoption  of  the  State  laws  and  practice.  There 
is  no  local  magistracy  in  the  several  States  appointed  to  take  the 
initiative  in  prosecutions  ;  and  the  courts  of  the  United  States, 
sitting  in  one  place,  and  at  lung  intervals,  are  badly  accommodated 
to  the  administration  of  criminal  law.  Besides  all  this,  the  federal 
government  does  not  possess  a  jail  or  penitentiary  out  of  the  Dis- 
trict of  Columbia  or  its  Territories. 

Now,  to  say  nothing  of  other  crimes,  if  it  be  held  that  the  offence 
of  coimterfeiting  includes  the  long  list  of  crimes  which  have  relation 
to  spurious  coin,  and  that  jtu-isdiction  over  all  of  them  is  wholly 
withdrawn  from  the  States,  any  one  can  see  that  the  consequences 
must  be  most  disastrous.  There  is  not  a  class  of  crime  so  common, 
nor  a  class  of  offenders  so  dexterous,  and  requiring  so  much  a  local 
vigilance.  What  speed  could  be  made  by  the  marshal  of  such  a 
State  as  Ohio,  and  his  deputy,  the  only  executive  officers  in  that 
State  bound  to  act  in  arresting  and  bringing  to  justice  these  offend- 
ers, carrying  on  their  business  in  the  eighty  counties  of  the  State  ? 
If  it  be  said  that  the  State  magistrates,  sheriffs,  and  constables  may 
act,  —  a  matter  by  the  way  of  grave  doubt,  especially  as  to  judicial 
action,  —  yet  no  one  pretends  that  they  are  bound  to  act  ;  you  re- 
lieve them  from  the  obligation  to  act  imder  State  law  the  instant 
you  oust  the  State  jurisdiction. 

And  what  is  to  be  done  with  this  class  of  criminals  now  con- 
victed in  State  courts,  and  undergoing  their  punishment  m  the 
Eenitentiaries  of  the  States  ?  If  this  branch  of  jurisdiction  does  not 
elong  to  the  States,  their  sentences  are  nullities,  and  all  these 
felons  must  be  released. 

These  are  some  of  the  arguments  from  inconvenience,  from  a 
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denial  of  this  salutary  jurisdiction  to  the  States  ;  and  they  far  out- 
weigh all  like  arguments  which  have  been  urged  for  the  plaintiff  io 
error. 

Mr,  Conversj  in  reply,  for  the  plaintiff  in  CTror. 

The  whole  subiect-matter  of  the  coin  —  its  creation,  regulation, 
its  protection  —  is  vested  exclusively  in  the  federal  goveniment 
(Constitution  of  U.  S.,  art.  1,  §§  8,  20).  That  the  right  to  coin 
money  is  exclusively  in  Congress  is  conceded  ;  for  not  only  is  the 
power  to  coin  expressly  granted  by  the  constitution,  but  the  exer- 
cise of  the  coining  power  by  the  States  is  expressly  prohibited. 

This  exclusive  power  of  creation  would,  of  itself,  upon  all  sound 
principles  of  •construction,  carry  with  it  the  right  of  regulating  and 
of  protecting  the  thing  when  created,  even  m  the  absence  of  ex- 
press grant  to  regulate  and  protect.  But  as  the  right  of  coinage  isi 
one  of  the  highest  attributes  of  sovereignty,  the  constitution,  for  the 
purpose  of  shutting  out  all  controversy  between  the  federal  and 
State  governments  touchine  so  delicate  and  important  a  power,  pro- 
ceeds, not  from  the  necessity  of  the  thing,  but  ex  abundanii  cati/e/a, 
to  prohibit  coining  by  the  States,  —  preferring  that  the  exclusive 
right  of  the  federal  government  to  this  great  prerogative  power  should 
not  rest  upon  construction  alone,  however  clear  and  necessary  might 
be  the  implication  in  favor  of  its  exclusive  claim.  The  prohibition 
against  the  exercise  of  this  power  by  the  States  was  therefore  in- 
serted in  the  constitution. 

So  with  respect  to  the  right  to  punish  an  injury  to  the  coin  of 
the  United  States,  —  the  right  to  preserve  it  and  make  it  subserve 
the  great  purpose  of  its  creation,  —  this  is  a  necessary  incident  to 
the  power  to  create,  and  as  the  chief  power  is  exclusive,  so  is  this 
power  to  preserve  the  coin  and  make  it  available  also  exclusive ; 
lor  the  incident  follows  and  partakes  of  the  character  of  its  princi- 
pal. Notwithstanding  this  incidental  power  thus  results,  by  neces- 
sary implication,  as  an  exclusive  power,  it  was  prudent  not  to  leave 
it  to  construction,  clear  as  that  is  ;  but,  in  a  matter  of  which  the 
people  were  so  jealous  as  of  the  exercise  of  criminal  jurisdiction 
\y  the  federal  government,  to  declare  in  express  terms  the  right  to 
punish. 

The  legislative  power  over  the  subject  being  exclusive,  it  follows 
that  the  judicial  power  of  the  United  States  over  the  same  thing  is 
also  exclusive.  In  all  governments,  the  judicial  is  coextensive  with 
the  legislative  power.  They  are  coexistent  and  coessential  ele- 
ments of  government.  The  courts  of  the  States,  therefore,  have 
no  jurisdiction  over  offences  against  the  coin. 

The  constitution  declares  that  the  judicial  power  shall  extend  to 
**  all  cases  arising  under  the  constitution,  laws,  and  treaties  of  the 
United  States."  This  is  a  grant  of  exclusive  jurisdiction.  It  ex- 
tends to  all  cases  arising  under  the  laws  of  the  United  States.     It 
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is  clearly  exclusive ;  for  the  constitution,  after  declaring  that  the 
judicial  power  shall  extend  to  "all  cases  "  of  certain  descriptions, 
and  proceeding  to  provide  for  other  cases,  in  which  it  is  admitted 
the  jurisdiction  is  concurrent,  drops,  ex  industria^  i\iQ  word  "  all," 
and  declares  that  it  shall  extend  to  "  controversies  between  citizens 
of  different  States,"  &c. ;  thus  leaving^  in  the  cases  last  enumerat- 
ed, concurrent  jurisdiction  with  the  Stales.  The  distinction  upon 
which  the  constitution  proceeds  in  this  respect  is  a  clear  and  intel- 
ligible one.  Where  the  federal  jurisdiction  is  made  to  depend  upon 
the  subject-matter,  the  constitution  extends  it  to  ''  all  cases  "  grow- 
ing out  of  such  subject-matter,  and  makes  it  exclusive.  Where  it 
depends,  not  upon  the  subject-matter,  but  upon  the  character  of  the 
parties,  it  is  simply  declared  to  extend  to  ''  controversies  "  between 
certain  parties,  not  to  **  all  cases "  or  to  ''  all  controversies " 
between  them,  and  the  jurisdiction  is  not  exclusive,  but  concurrent 
with  a  like  jurisdiction  in  the  State  tribunals. 
'  Now,  it  has  repeatedly  been  decided  that  the  State  courts  cannot 
take  jurisdiction  of  a  prosecution  for  an  offence  against  an  act  of 
Congress,  or  for  the  recovery  of  a  penalty  for  the  violation  of  any 
of  the  penal  laws  of  the  United  States.  Commonwealth  v,  Fee- 
ly,  1  Virginia  Cases,  321  ;  Jackson  v.  Rose,  2  ibid.  34  ;  United 
States  r.  Lathrop,  17  Johns.  4  ;  Haney  v.  Sharp,  1  Dana,  442 ; 
Eli  V.  Peck,  7  Connect.  R.  244  ;  Davison  ».  Champlin,  ibid.  ; 
State  V.  McBride,  1  Rice's  So.  Car.  R.  400  ;  Mathison  v.  Mis- 
souri, 4  Missouri  R.  421.  From  these  authorities  it  follows,  that 
Congress  has  no  right  to  confer  judicial  power,  touching  its  own 
proper  legislation,  upon  State  tribunals.  They  are  not  "  ordained 
and  established  by  Congress."  Their  judges  are  not  amenable  to 
Congress.  They  hold,  in  many  of  the  States,  by  a  different  tenure 
of  office  from  that  declared  by  the  federal  constitution.  The  judi- 
cial power  of  the  United  States  is  declared  to  extend  to  all  cases 
arising  under  the  laws  of  the  United  States,  and  is  expressly  vested 
in  the  Supreme  Court  and  such  other  tribunals  as  Congress  may  or- 
dain and  establish  (art.  3,  §  1). 

It  is  true,  that,  in  some  of  the  cases  just  cited,  it  is  said  that  the 
State  tribunals,  although  not  bound  to  take  the  jurisdiction  tendered 
by  Congress,  yet  may,  if  they  see  proper  to  do  so,  assume  it.  This 
cannot  be.  The  question  is  one  of  power  under  the  constitution, 
not  of  discretion. 

Now,  under  the  constitution.  Congress  has  or  has  not  the  power 
to  transfer  jurisdiction  to  the  courts  of  the  States.  If  it  have  the 
power,  then  it  is  the  duty  of  the  States  to  receive  and  exercise  the 
jurisdiction  ;  for,  in  the  peculiar  relations  subsisting  between  the 
general  and  State  governments,  the  right  on  tlie  part  of  Congress 
to  transfer  jurisdiction  implies  the  corresponding  duty  on  the  part 
of  the  States  to  receive  it.  Right  and  duty,  used  in  reference  to 
the  general  and  State  governments,  are  correlative  terms.  K 
36* 
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it  be  not  the  duty  of  the  States  to  take  upon  themselves  the  iuris- 
diction,  when  directed  so  to  do  by  Congress,  it  is  not  the  right  of 
Congress  to  confer  it. 

This  view  of  the  subject  accords  with  the  contemporaneous  con- 
struction of  the  constitution  afforded  by  the  eleventh  section  of  the 
Judiciary  Act  of  1790  (1  Stat,  at  Large,  78),  which  provides 
that  "  the  Circuit  Courts  of  the  United  States  shall  have  exclusive 
cognizance  of  all  crimes  and  offences  cognizable  under  the  authority 
of  the  United  States,  except  where  that  act  or  the  laws  of  the 
United  States  shall  otherwise  provide."  The  latter  part  of  this 
provision  has  reference  to  the  cases  as  to  which  that  act  or  the  laws 
of  the  United  States  may  provide  that  some  other  court  of  the 
United  States  (not  State  court)  shall  have  cognizance,  instead  of 
the  Circuit  Court.  It  countenances  no  such  thing  as  giving  to  the 
State  tribunals  cognizance  of  these  crimes  and  offences. 

The  twenty-sixth  section  of  tlie  Crimes  Act  of  March  3d,  1825 
(4  Stat,  at  Large,  122),  relied  upon  by  the  defendant  in  error,  is 
only  a  saving  of  jurisdiction  to  the  States,  under  the  laws  thereof, 
over  offences  made  punishable  by  that  act.  It  does  not  profess  to 
confer  jurisdiction,  but  only  to  leave  with  the  States  any  jurisdiction 
which,  under  their  laws,  they  might  rightfully  have.  That  act  as- 
sumed to  exercise  over  the  offences  therein  declared  all  the  juris- 
diction rightfully  belonging  to  the  United  States,  under  the  constitu- 
tion and  by  the  twenty-sixth  section,  to  guard  against  encroaching 
upon  the  rights  of  the  States. 

But  if  this  section  of  the  act  of  1 826  did  expressly  provide  that 
jurisdiction  should  be  vested  in  State  courts  over  offences  made 
cognizable  by  that  act,  it  would  clearly  be  void  ;  for,  as  already 
shown.  Congress  has  no  power  to  delegate  judicial  power  to  the 
State  courts.  If  it  be  intended  to  authorize  the  State  legislatures 
to  make  laws  to  be  enforced  in  their  own  courts  for  the  punishment 
of  the  same  offences  punishable  by  that  act,  Congress  transcended 
its  powers  in  thus  attempting  to  assign  to  the  States  the  power  of 
legislation,  which,  by  the  constitution,  is  vested  in  Congress  itself. 
The  legislative  power  of  Congress  is  not  an  assignable  commodity. 
The  federal  government  is  not  an  original,  but  derivative  govern- 
ment of  delegated  and  limited,  not  original,  powers.  Its  powers, 
both  legislative  and  judicial,  are  vested  in  itself,  to  be  exercised  by 
itself,  —  not  to  be  transferred  to  others,  —  dekgatus  non  est  delegare. 

Whetlier,  then,  the  saving  in  the  26th  section  of  the  act  of  1 825 
were  intended  to  apply  only  to  the  exercise  of  judicial  power  by  the 
State  court  over  the  particular  *'  offences  made  punishable  by  that 
act,"  where  the  laws  of  the  States  required  their  courts  to  take  cog- 
nizance of  offences  against  the  laws  of  the  United  States,  in  cases 
where  Congress  so  directs,  or,  what  would  be  n\ore  objectionable, 
to  authorize  the  States  to  legislate  for  the  punishment  of  the  identical 
offences  made  punishable  by  the  act  of  Congress,  and  to  enforce 
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such  laws  in  the  State  forum,  it  is  in  either  case  alike  unconsti- 
tutional and  void. 

But  it  is  said,  that,  admitting  that  the  power  to  punish  the  offence 
of  counterfeiting  is  an  exclusive  power,  being  'expressly  granted 
to  the  United  States,  yet  that  the  power  to  punbh  the  passing  of 
counterfeit  com  does  not  belong  to  Congress,  or  if  it  possess  such 
power  at  all,  it  holds  it  concurrently  with  the  States.  In  support 
of  this,  it  is  urged  that  whilst  the  constitution  expresSlv  invests  Con- 
gress with  power  to  punish  the  offence  of  counterfeitmg,  it  is  silent 
as  to  the  right  to  punish  the  uttering  of  false  coin. 

Indeed,  the  argument  of  the  counsel  for  the  defendant  in  error 
goes  to  the  extent  of  denying  to  the  general  government  the  right  to 
punish  at  all  the  offence  of  passing  counterfeit  money.  But  the 
argument  cannot  be  sustained.  The  power  to  punish  the  offence 
of  uttering  is  essential  to  enable  Congress  to  protect  its  coinage, 
and  to  make  it  available.  The  circulation  of  the  base  interferes 
with  that  of  the  genuine  coin.  It  discredits  it  by  casting  suspicion 
upon  it.  The  law  of  self-protection  gives  to  Congress  the  right  to 
provide  against  the  uttermg  and  passing  of  the  counterfeit. 

It  is  said,  however,  that  technically  there  is  a  distinction  between 
the  crime  of  counterfeiting  and  uttering.  That  the  former  is  of 
higher  grade ;  that  in  England  it  is  denounced  as  high  treason, 
while  the  latter  is  regarded  as  a  misdemeanour.  But  this  was  not  so 
at  common  law.  It  is  only  in  virtue  of  certain  acts  of  Parliament, 
expressly  declaring  Uiat  counterfeiting  should  be  regarded  as  treason 
against  the  crown,  and  punished  as  such,  —  leaving  the  kindred 
crimes  of  uttering,  as  all  offences  against  the  coin  originally  were, 
misdemeanours  only.  Blackstone,  in  his  Commentaries  (vol  4,  pp. 
88,  89),  says,  that  there  is  no  foundation  in  reason  for  the  dis- 
tinction created  by  the^  British  statutes. 

From  the  fact,  that,  at  the  time  of  the  adoption  of  the  constitu- 
tion, this  distinction  obtained  in  England,  although  only  in  virtue  of 
statutes  of  that  realm,  and  with  no  reason  to  justify  it,  the  counsel 
for  the  defendant  in  error  claims  that  the  power  given  to  Congress 
to  punish  '^  counterfeiting  "  must  be  taken  as  restricted  to  that  which 
was  declared  high  treason  in  England,  and  does  not  extend,  there- 
fore, to  any  of  the  offences  which  grow  out  of  counterfeiting,  and  are 
necessarily  incident  to  it. 

This  argument  cannot  be  sustained.  The  reasoning  by  which  it 
is  attempted  to  support  it  is  too  artificial  to  be  applied  to  such  an 
instrument  as  the  constitution,  —  the  organic  law  of  a  great  nation,  — 
which  deals  only  in  generals,  and  cannot,  from  its  nature,  be  ex- 
pected to  descend  into  details.  The  constitution  having  granted 
the  power  to  punish  the  crime  in  chief,  gives,  as  incidental  to  that, 
the  right  to  punish  all  other  crimes  of  like  nature,  growing  out  of  the 
principal  offence,  and  which  are  its  necessary  concomitants  ;  —  es- 
pecially where,  as  in  this  instance,  the  grant  is  of  power  to  punish 


4SS  SUPREME    COURT. 


Fox    t?.    The    State    of  Ohio. 


the  higher  grade  of  the  like  offence,  for  the  greater  power  includes 
the  less. 

The  term  "  counterfeiting,"  as  used  in  the  constitution,  is  nomen 
generalisrimunij  —  the  generic  term  for  crimes  debasing  or  impairing 
the  coin.  The  passing  of  the  spurious  is  an  immediate  and  direct 
injury  to  the  genuine  coin,  for  it  displaces  it  in  the  circulation,  and 
discredits  it  by  exciting  distrust  and  suspicion.  Indeed,  it  is  only 
by  the  passing  of  the  base  that  the  genuine  is  injured.  To  what 
end  is  it,  that  the  counterfeiting  is  prohibited  and  punished,  but  to 
prevent  the  counterfeit  from  gettmg  into  circulation,  —  to  prevent  its 
passing  }  The  sole  object  of  punishing  the  act  of  counterfeiting  is 
to  prevent  the  circulation  and  passing  of  the  counterfeit,  to  the  prej- 
udice of  the  genuine. 

The  argument  of  the  counsel  for  the  defendant  m  error,  while  It 
concedes  the  power  to  punish  the  act  of  counterfeiting,  in  order  to 
prevent  the  consequence  which  flows  from  it,  —  the  passing  and  cir- 
culation of  counterfeit  coin,  —  would  yet  deny  the  power  to  punish  for 
bringing  about  that  very  consequence  itself,  —  the  passing  ;  for  doing 
the  very  thing  to  prevent  which  the  act  of  counterfeiting  is  itself 
made  punishable. 

However  apposite  the  argument  might  be,  on  a  question  of  crim- 
inal special  pleading,'  which  deals  in  technical  refinement,  it  is 
wholly  out  of  place  when  applied  to  constitutional  construction. 

Again  ;  the  ground  upon  which  it  is  claimed  that  the  States  have 
power  to  punish  offences  against  the  coin  of  the  United  States  is, 
that  the  powers  belonging  to  the  States  prior  to  the  adoption  of  the 
constitution  are  retained  by  them,  imless  prohibited  by  the  constitti- 
tion  in  express  terms,  or  by  necessary  implication. 

Now,  if  it  were  conceded  that  the  exclusive  right  of  punishing 
Xhe  passing  of  base  coin  was  not  vested  in  Congress  by  express 
grant,  it  would  not  follow  that  the  States  possessed  that  power,  — 
because  the  States  never,  at  any  time,  had  the  power  of  punishing 
offences  against  the  coinage  of  the  United  States.  They  had  no 
such  original  power  before  the  constitution,  because  no  such  coinage 
was  then  in  existence.  They  then  had  the  power  to  punish  counter- 
feiting of  their  own  State  coin,  and  of  foreign  coin.  But  the  coin 
of  the  United  States  is  not  the  coin  of  a  State,  but  of  the  federal 
government.  It  is  not  a  foreign  coin  ;  for  in  regard  to  the  federal 
coin,  the  States  are  not  foreign  to  each  other,  or  to  the  United 
States,  —  all  deriving  their  coin  from  the  same  source,  the  federal 
government. 

A  coin  so  peculiar  in  the  relation  which  the  States  sustain  to  it 
as  that  of  the  United  States  coin  was  wholly  unknown  to  the  orig- 
inal States.  It  is  a  new  thing,  —  a  creation  of  the  constitution 
itself.  It  cannot,  therefore,  be  said  that  the  States,  before  the 
adoption  of  the  constitution,  were  ever  possessed  of  the  right  to 
punish  offences  against  the  federal  coin,  or  destructive  of  its  end, 
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and  that  such  power,  not  being  taken  away  from  the  States  by  the 
constitution,  remains  to  them,  to  be  exercised  as  part  of  their  origi- 
nal proper  powers.  This  view  of  the  question  seems  conclusive  in 
favor  of  the  exclusive  power  of  the  United  States  over  the  protec- 
tion and  preservation  of  its  coin,  including  the  derivative  and 
secondary  offence  of  passing,  as  well  as  the  offence  in  chief  of 
counterfeiting.  Finally,  it  k  claimed  on  behalf  of  the  defendant  in 
error,  that  if  the  United  States  possess  the  power  to  punish  the 
uttering,  it  is  only  concurrent  with  a  like  power  belongmg  to  the 
States. 

What  has  been  already  said  shows,  I  think,  conclusively,  that  the 
power  of  Congress  to  punish  the  crime  of  counterfeiting  is  exclu- 
sive ;  and  as  the  power  to  punish  the  passing  is  derived, from  the 
same  source,  being  necessarily  incidental,  that  also  is  exclusive. 
The  same  reasoning  that  supports  the  claim  of  one  to  an  exclusive 
character  supports  that  of  the  other  to  a  like  exclusive  character. 

The  difGculties  and  collisions  which  result  from  the  concurrent 
exercise  of  power  in  either  case  are  precisely  the  same.  A  slight 
consideration  of  the  consequences  which  result  from  regarding  the 
power  to  punish  either  the  counterfeiting  or  the  passing  as  con- 
currently vested  in  the  federal  and  State  governments,  will  conclu- 
sively show  that  no  such  concurrent  power  can  exist. 

Now,  if  the  power  be  concurrent,  a  conviction  in  the.  State  court 
is,  on  the  one  hand,  a  bar  to  a  prosecution  in  the  federal  court,  and 
e'conversOj  a  conviction  in  the  federal  court  is  a  bar  to  a  prosecu- 
tion in  the  State  court ;  or,  on  the  other  hand,  such  conviction  in 
one  court  is  not  a  bar  to  a  prosecution  in  the  other.  The  weight 
of  authority  is  decidedly  in  favor  of  the  doctrine,  that  a  conviction 
in  either  court  is  a  bar  to  a  prosecution  in  the  other.  It  has  been 
repeatedly  held  that  a  man  cannot  be  convicted  and  punished 
for  two  distinct  felonies  growing  out  of  the  same  identical  act,  and 
that  a  former  conviction  or  acquittal  of  an  offence  of  one  de- 
nomination is  a  bar  to  another  prosecution  for  an  offence  of  another 
and  different  denomination,  founded  upon  the  same  act.  1  Green's 
N.  Jer.  R.  362  ;  2  Haywood's  N.  Car.  R.  4  ;  2  Hawks,  98  ;  2 
Tyler,  387  ;  2  Virginia  Cases,  139  ;  7  Connect.  64. 

In  regard  to  concurrent  jurisdiction,  it  is  also  a  universal  princi- 
ple, wherever  the  common  law  is  known,  that,  of  the  concurrent 
courts,  the  one  which  first  takes  jurisdiction  acquires  by  that  act 
the  right  to  go  on  and  exercise  the  jurisdiction  throughout,  to  the 
exclusion  of  all  other  concurrent  tribunals.  The  right  to  jurisdic- 
tion is  concurrent ;  but  when  the  exercbe  of  the  right  once  begins 
in  any  one  of  the  concurrent  courts,  so  that  jurisdiction  attaches  to 
the  particular  case,  the  case  then  becomes  one  exclusively  cogniza- 
ble by  that  court,  and  the  other  tribunals  cannot  interfere.  16 
Mass.  R.  171  ;  ibid.  203 ;  3  Yerger,  167 ;  2  Stew.  &  Port.  9  ; 
1  Hawks,  78  ;  Payne's  Cir.  Ct.  R.  621. 
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In  Antonio's  case,  3  Wheeler's  Crim.  Cases,  608  (and  also  re- 
ported in  2  Comst.  S.  Car.  R.  781),  so  strongly  relied  upon  by 
the  defendant  in  error  to  show  the  concurrent  power  of  the  State, 
it  is  said  that  a  conviction  in  the  State  is  a  bar  to  a  prosecution  for 
the  same  act  in  the  federal  court.  The  same  thing  is  said  by  Mr. 
Justice  Washington,  in  Huston  v,  Moore,  6  Wheat.  31. 

Now,  if  a  prosecution  in  a  State  court  is  to  be  sustained  under 
the  twenty-sixth  section  of  the  act  of  Congress  of  1825,  it  follows 
that  Congress  has  the  power  to  divest  the  courts  of  the  United 
States  of  their  jurisdiction  over  acts  declared 'offences  and  made 
punishable  by  act  of  Congress,  notwithstanding  the  constitution 
expressly  declares  that  the  judicial  power  in  ''all  cases  arising 
under  the  constitution,  laws,  and  treaties  of  the  United  States  " 
shall  be  vested  in  the  courts  of  the  United  States.  And  Congress 
in  the  twentieth  section  of  that  act  has  expressly  provided  for 
punishing  the  crime  of  passing  and  uttering  counterfeit  coin,  —  the 
very  crime  of  which  the  plaintiff  in  error  was  convicted  in  the  State 
court.  And  not  only  so,  but,  if  the  conviction  in  the  case  now 
before  the  court  be  sustained,  being  a  conviction  under  a  statute  of 
Ohio,  passed  in  1835,  providing  for  the  punishment  of  the  same 
crime,  Congress  also  parts  with  its  proper  power  of  legislation  and 
transfers  that  to  the  legislatures  of  the  States,  —  transfers  a  power 
given  to  Congress  to  be  exercised  by  itself  alone  for  the  beneGt  of 
the  people  of  the  whole  Union,  and  not  to  be  delegated  to  other 
legislative  bodies. 

The  principle  that  a  State  conviction  is  a  bar  to  a  federal  pros- 
ecution, and  that,  where  there  is  concurrent  jurisdiction,  the  tri- 
bunal first  taking  jurisdiction  afterwards  holds  that  jurisdiction,  and 
exercises  it  throughout,  to  the  exclusion  of  all  others,  necessarily 
leads  to  this  result.  Both  the  legislative  and  judicial  powers  of  the 
United  States  are  thus  rendered  abortive.  The  States,  by  the 
agency  of  Congress  (whether  the  language  of  the  act  of  Congress 
authorizing  it  be  in  terms  imperative  or  permissive),  are  made  to 
defeat  the  powers  granted  by  the  constitution  to  the  general  govern- 
ment. 

But  the  evil  does  not  stop  here.  The  jurisdiction  of  the  States, 
when  a  prosecution  is  once  begun  in  their  tribunals,  is  exclusive,  as 
well  to  discharge  the  convict  from  punishment,  as  for  inflicting  it ; 
and  the  pardoning  power,  in  such  case,  becomes  exclusively  vested 
in  the  executive  of  the  State.  The  President,  then,  has  no  right  to 
pardon,  or  to  refuse  to  pardon,  although  the  offence  consists  of  an 
act  made  punishable  by  Congress.  The  pardoning  power  vested 
in  him  by  the  constitution  is  by  the  action  of  the  State  govern- 
ments, by  the  direction  or  with  the  consent  of  Congress,  invaded. 
Congress  has  placed  a  case  which  properly  belongs  to  him,  under 
the  constitution  of  the  United  States,  beyond  his  reach. 

Thus,  upon  this  construction,  not  only  are  the  functions  of  the. 
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legislative  and  judicial  departments  of  the  federal  government  taken 
from  them,  and  vested  in  the  States,  but  the  President  of  the 
United  States  is  stripped  of  his  prerogative  of  executive  clemency. 
Surely  a  doctrine  leading  to  such  results  cannot  be  sustained  ; 
and  there  is  no  escape  from  it  but  to  hold  that  a  conviction  in  a 
State  court  is  no  bar  to  a  prosecution  in  the  courts  of  the  United 
Stales.  For,  if  the  concurrent  jurisdiction  of  the  State  courts  do 
not  become  exclusive,  upon  a  prosecution  being  commenced  and 
carried  on  to  conviction  and  punbhment,  it  follows  that  neither  a 
prosecution  nor  conviction  in  a  State  court  can  be  a  bar  to  a  prose- 
cution under  tlie  act  of  Congress  m  the  federal  courts  ;  and  that  a 
person  may  be  thus  twice  put  in  jeopardv,  and  twice  punished,  for 
the  same  offence,  contrary  to  the  fifth  article  of  the  amendments  to 
the  constitution  of  the  United  States,  which  declares  that  no  person 
shall  "  be  subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  or  limb." 

If  Congress  merely  permit  the  States  to  punish  the  offence, 
when  it  might  prevent  it,  and  afterwards  punish  the  same  act  itself, 
it  violates  both  the  letter  and  spirit  of  this  great  safeguard  of  the 
citizen,  —  one  which  is  also  a  fundamental  principle  of  the  common 
law.  It  has  already  pervaded  its  criminal  jurisprudence.  Indeed, 
even  in  civil  cases  the  common  law  declares  nemo  bis  vexare  pro 
eadem  causi. 

The  constitution  of  Ohio  contains  a  like  prohibition  against  a 
double  prosecution  and  double  punishment ;  and  yet,  if  the  doctrine 
of  the  defendant  in  error  be  sustained,  the  plaintiff  in  error  is  liable, 
notwithstanding  this  double  guarantee,  to  be  twice  prosecuted,  twice 
convicted,  and  twice  punished,  for  the  same  offence.  These  great 
constitutional  provisions  become  a  mere  mockery.  There  is  no 
escape  from  the  alternative  presented,  between  divesting  the  judi- 
cial, legislative,  and  executive  departments  of  the  federal  govern- 
ment of  their  constitutional  powers,  and  the  double  jeopardy  andj 
punishment,  except  to  hold  that  the  cognizance  of  the  offence  is 
exclusively  vested  in  the  general  government. 

It  is  suggested  by  the  counsel  for  the  defendant  in  error  that  the 
protection  against  the  double  jeopardy  does  not  apply  to  this  case, 
where  the  punishment  is  imprisonment  only,  the  language  of  the 
fifth  article  of  the  amendment  to  the  constitution  being  ''  twice  put 
in  jeopardy  of  life  or  limb."  He  seems  to  think  that  it  must  be  a 
case  of  actual,  total  loss  or  destruction  of  limb,  to  come  within  the 
constitutional  protection.  This  is  clearly  a  mistake.  That  it  ex- 
tends to  cases  where  the  punishment  was  total  loss  or  destruction 
of  Jimb  is  true,  although  Uiere  were  but  very  few  cases  of  such 
punishment  known  to  the  common  law  at  any  time,  even  in  its 
earliest  and  most  barbarous  periods  ;  and  I  believe  none  at  all  when 
the  constitution  was  adopted.  But  tlie  jeopardy  of  limb  was  not 
confined  to  cases  of  actual  dismemberment.     It  is  a  common  law 
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term,  and  extends  to  all  cases  where  punishment  inflicted  any  injury 
upon  limb,  and  of  course  to  confinement  or  restraint  of  the  freedom 
of  limb,  whether  it  be  by  imprisonment  in  the  stocks,  the  dungeon, 
or  the  penitentiary,  as  well  as  to  cases  of  actual  dismemberment. 

In  conclusion  1  ask,  what  reason  is  there  for  vesting  a  concyrrent 
jurisdiction  in  State  tribunals  ?  The  federal  government  has  no 
need  of  such  aid.  In  its  own  ample  resources,  in  the  plenitude  of 
its  own  proper  powers,  lie  the  means  of  its  safety  and  protection. 
Hie  armaj  hie  currus.  To  hold  that  the  States  have  concurrent 
power  will  lead  to  jealousies  and  contentions  between  the  two  juris- 
dictions. It  cannot  be  expected  that  this  divisum  tmperitim,  this 
"joint  occupation"  of  the  same  ground  by  the  federal  and  State 
governments,  can  go  on  without  engendering  strifes  and  collisions. 

Li  view,  then,  of  the  difliculties  that  result  from  the  doctrine  of 
concurrent  right  in  the  States,  as  well  as  of  the  clear  grant  to  the 
federal  government  of  the  whole  subject-matter  of  the  coin,  I  sub- 
mit whether  the  attempt  to  make  out  the  concurrent  right  does  not 
iail,  and  ask,  therefore,  a  reversal  of  the  judgment. 

Mr.  Justice  DANIEL  delivered  the  opmion  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  the  State  of  Ohio,  by  whose  judgment  was  affirmed  the 
judgment  of  the  Court  of  Common  Pleas  for  the  county  of  Mor- 
gan in  that  State,  convicting  the  plaintiff  of  passing,  with  fraudu- 
lent intent,  a  base  and  counterfeit  coin  in  the  similitude  of  a  good 
and  legal  silver  dollar,  and  sentencing  her  for  that  offence  to  impris- 
onment and  labor  in  the  State  penitentiary  for  three  years. 

The  prosecution  against  the  plaintiff  occurred  in  virtue  of  a  stat- 
ute of  Ohio  of  March  7th,  1835,  and  the  particular  clause  on 
which  the  indictment  was  founded  is  in  the  following  language,  viz.: — 
"  That  if  any  person  shall  counterfeit  any  of  the  coins  of  gold, 
silver,  or  copper  currently  passing  in  this  State,  or  shall  alter  or  ptU 
ojf  counterfeit  coin  orceins,  knowing  them  to  be  sucb?"  &.C.,  "  eve- 
ry person  so  offending  shall  be  deemed  guilty  of  a  misdemeanour, 
ancf  upon  conviction  thereof  shall  be  imprisoned  in  the  penitentiary 
and  kept  at  hard  labor  not  more  than  fifteen  nor  less  than  three 
years."  As  has  been  already  stated,  the  plaintiff  was  convicted 
of  the  offence  described  in  the  statute,  her  sentence  was  affirmed 
by  the  Supreme  Court  of  the  State,  and,  with  the  view  of  testing  the 
validity  of  the  sentence,  a  writ  of  error  to  the  latter  court  has  been 
issued. 

With  the  exceptions  taken  to  the  formality  or  technical  accuracy 
of  the  pleadings  pending  the  prosecution,  this  court  can  have  nothing 
to  do.  The  only  question  with  which  it  can  regularly  deal  in  this 
case  is  the  following,  viz. :  —  Whether  that  portion  of  the  statute  of 
Ohio,  under  which  the  prosecution  against  the  plaintiff  has  taken  place, 
and,  consequently,  whether  the  conviction  and  sentence  founded  on 
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the  Statute,  are  consistent  with  or  in  contravention  of  the  constitution 
of  the  United  States,  or  of  any  law  of  the  United  States  enacted  in 
pursuance  of  the  constitution  ?  For  the  plaintiff,  it  is  insisted  that 
the  statute  of  Ohio  is  repugnant  to  the  fifth  and  sixth  clauses  of  the 
eighth  section  of  the  first  article  of  the  constitution,  which  invest 
Congress  with  the  power  to  coin  money,  regulate  the  value  thereof 
and  of  foreign  coin,  and  to  provide  for  the  punishment  of  counterfeit- 
ing the  current  coin  of  the  United  States  ;  contending  that  these 
clauses  embrace  not  only  what  their  language  directly  imports,  and  all 
other  offences  which  may  be  denominated  offences  against  the  coin 
itself,  such  as  counterfeiting,  scaling,  or  clipping  it,  or  debasing  it 
in  any  mode,  but  that  they  embrace  other  offences,  such  as  frauds, 
cheats,  or  impositions  between  man  and  man  by  intentionally  circu- 
lating or  putting  upon  any  person  a  base  or  simulated  coin.  On  be- 
half of  the  State  of  Ohio,  it  is  insisted  that  this  is  not  the  correct 
construction  to  be  placed  upon  the  clauses  of  the  constitution  in  ques- 
tion, either  by  a  natural  and  philological  interpretation  of  their  lan- 
guage, or  by  any  real  necessity  for  the  attainment  of  their  objects  ; 
and  that  if  any  act  of  Congress  should  be  construed  as  asserting  this 
meaning  in  the  constitution,  and  as  claiming  from  it  the  power  con- 
tended for,  it  would  not  be  a  law  passed  in  pursuance  of  the  consti- 
tution, nor  one  deriving  its  authority  regularly  firom  that  instrument. 

We  think  it  manifest  that  the  language  of  the  constitution,  by  its 
proper  signification,  is  limited  to  the  facts,  or  to  the  faculty  in  Con- 
gress of  coining  and  of  stamping  the  standard  of  value  upon  what 
the  government  creates  or  shall  adopt,  and  of  punishing  tlie  offence 
of  producing  a  false  representation  of  what  may  have  been  so  cre- 
ated or  adopted.  The  imposture  of  passing  a  false  coin  creates, 
produces,  or  alters  nothing ;  it  leaves  the  legal  coin  as  it  was,  — 
affects  its  intrinsic  value  in  no  wise  whatsoever.  The  criminality  of 
this  act  consists  in  the  obtaining  for  a  false  representative  of  the 
true  coin  that  for  which  the  true  coin  alone  is  the  equivalent. 
There  exists  an  obvious  difference,  not  only  in  the  description  of 
these  offences,  but  essentially  also  in  their  characters.  The  former 
is  an  offence  directly  against  the  government,  by  which  individuals 
may  be  affected  ;  the  other  is  a  private  wrong,  by  which  the  gov- 
ernment may  be  remotely,  if  it  wiU  in  any  degree,  be  reached.  A 
material  distinction  has  been  recognized  between  the  offences  of 
counterfeiting  the  com  and  of  passing  base  coin  by  a  government 
which  may  be  deemed  sufficiently  jealous  of  its  authority  ;  sufficient- 
ly rigorous,  too,  in  its  penal  code.  Thus,  in  England,  the  couir- 
terfeiting  of  the  coin  is  made  high  treason,  wheAer  it  be  uttered 
or  not ;  but  those  who  barely  utter  false  money  are  neither  guilty  of 
treason  nor  of  misprision  of  treason.  1  Hawkinses  Pleas  of  the 
Crown,  20.  Again  (I  East's  Crown  Law,  178),  if  A.  counterfeit 
the  gold  or  silver  coin,  and  by  agreement  before  such  counterfeiting 
B.  is  to  receive  and  vent  the  money,  he  is  an  aider  and  abettor  to  the 
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act  itself  of  counterfeiting,  and  consequently  a  principal  traitor 
within  the  law.  But  if  he  had  merely  vented  the  money  for  his 
own  private  benefit,  knowing  it  to  be  false,  in  fraud  of  any  person, 
he  was  only  liable  to  be  punbhed  as  for  a  cheat  and  misdemeanour, 
&c.  These  citations  from  approved  English  treatises  on  criminal 
law  are  adduced  to  show,  m  addition  to  the  obvious  meaning  of  the 
words  of  the  constitution,  what  has  been  tlie  adjudged  and  estab- 
lished import  of  the  phrase  counterfeiting  the  coin,  and  to  what 
description  of  acts  that  phrase  is  restricted. 

It  would  follow  from  these  views,  that  if  within  the  power  con- 
ferred by  the  clauses  of  the  constitution  above  quoted  can  be 
drawn  the  power  to  punish  a  private  cheat  effected  by  means  of  a 
base  dollar,  that  power  certainly  cannot  be  deduced  from  either  the 
common  sense  or  the  adjudicated  meaning  of  the  language  used  in 
the  constitution,  or  firom  any  apparent  or  probable  conflict  which 
might  arise  between  the  federal  and  State  authorities,  operating 
each  upon  these  distinct  characters  of  offence.  If  any  such  con- 
flict can  be  apprehended,  it  must  be  from  some  remote,  and  ob- 
scure, and  scarcely  comprehensible  possibility,  which  can  never 
constitute  an  objection  to  a  jtist  and  necessary  State  power.  The 
punishment  of  a  cheat  or  a  misdemeanour  practised  within  the  State, 
and  against  those  whom  she  is  bound  to  protect,  is  peculiarly  and 
appropriately  within  her  functions  and  duties,  and  it  is  difficult  to 
imagine  an  interference  with  those  duties  and  (unctions  which  would 
be  regular  or  jtistifiable.  It  has 'been  objected  on  behalf  of  the 
plaintiff  in  error,  that  if  the  States  could  inflict  penalties  for  the 
offence  of  passing  base  coin,  and  the  federal  government  should 
denounce  a  penalty  against  the  same  act,  an  individual  under  these 
separate  jurisdictions  might  be  liable  to  be  twice  punished  for  the 
one  and  the  same  crime,  and  that  this  would  be  in  violation  of  the 
fifth  article  of  the  amendments  to  the  constitution,  declaring  that  no 
person  shall  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  hmb.  Conceding  for  the  present  that  Congress 
should  undertake,  and  could  rightfully  imdertake,  to  punish  a  cheat 
perpetrated  between  citizens  of  a  State  because  an  instrument  in 
effecting  that  cheat  was  a  counterfeited  coin  of  the  United  States, 
the  force  of  the  objection  sought  to  be  deduced  from  the  position 
assumed  is  not  perceived  ;  for  the  position  is  itself  without  real 
foundadon.  The  prohibition  alluded  to  as  contained  in  the  amend- 
ments to  the  constitution,  as  well  as  others  with  which  it  is  asso- 
ciated in  those  articles,  were  not  designed  as  limits  upon  the  State 
governments  in  reference  to  their  own  citizens.  They  are  exclu- 
sively restrictions  upon  federal  power,  intended  to  prevent  inter- 
ference with  the  rights  of  the  States,  and  of  their  citizens.  Such 
has  been  the  mterpretation  given  to  those  amendments  by  this  court, 
in  the  case  of  Barron  v.  The  Mayor  and  City  Council  of  Balti- 
more, 7  Peters,  243  ;  and  such  indeed  is  the  only  rational  and  in- 
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teUigible  interpretation  which  those  amendments  can  bear,  since  it 
is  neither  probable  nor  credible  that  the  States  should  have  anx- 
iously insisted  to  ingraft  upon  the  federal  constitution  restrictions 
upon  their  own  authority,  —  restrictions  which  some  of  the  States 
regarded  as  the  sine  qua  non  of  its  adoption  by  them.  It  is  almost 
certain,  that,  in  the  benignant  spirit  in  which  the  institutions  both  of 
the  State  and  federal  systems  are  administered,  an  offender  who 
should  have  suffered  the  penalties  denounced  by  the  one  would  not 
be  subjected  a  second  time  to  punishment  by  the  other  for  acts  es- 
sentially the  same,  unless  indeed  this  might  occur  in  instances  of 
peculiar  enormity,  or  where  the  public  safety  demanded  extraordi- 
nary rigor.  But  were  a  contrary  course  of  policy  and  action  either 
probable  or  usual,  this  would  by  no  means  justify  tlte  conclusion, 
that  offences  falling  within  the  competency  of  different  authorities 
to  restrain  or  punish  them  would  not  properly  be  subjected  to  the 
consequences  which  those  authorities  might  ordain  and  affix  to  their 
perpetration.  The  particular  offence  described  in  the  statute  of 
Ohio,  and  charged  in  the  indictment  against  the  plaintiff  in  error, 
is  deemed  by  this  court  to  be  clearly  within  the  rightful  power  and 
jurisdiction  of  the  State.  So  far,  then,  neither  the  statute  m  ques- 
tion, nor  the  conviction  and  sentence  founded  upon  it,  can  be  held 
as  violating  either  the  constitution  or  any  law  of  the  United  States 
made  in  pursuance  thereof.  The  judgment  of  the  Supreme  Coiut 
of  the  State  of  Ohio,  affirming  that  of  the  Court  of  Common  Pleas, 
is  therefore  in  all  things  affirmed. 

Mr.  Justice  McLEAN. 

I  dissent  from  the  opinion  of  the  court,  and,  as  this  is  a  constitu- 
tional question,  I  will  state  the  reasons  of  my  dissent. 

The  defendant  in  the  State  court  was  indicted  and  convicted  of 
passing  "  a  certain  piece  of  false,  base,  counterfeit  coin,  forged 
and  counterfeited  to  the  likeness  and  similitude  of  the  good  and 
legal  silver  coin,  currently  passing  in  the  State  of  Ohio,  called  a 
dollar."  This  is  made  an  offence  by  the  law  of  Ohio,  and  punish- 
ed by  imprisonment  in  the  penitentiary,  and  toeing  kept  at  hard  labor, 
not  more  than  fifteen,  nor  less  than  three  years.  The  defendant 
was  sentenced  to  imprisonment  at  hard  labor  for  three  years. 

The  act  of  Congress  of  the  3d  of  March,  1825,  punishes  the 
same  offence,  "  by  a  fine  not  exceeding  five  thousand  dollars,  and 
by  imprisonment  and  confinement  to  hard  labor  not  exceeding  ten 
years." 

The  eighth  article  of  the  constitution  gives  power  to  Congress 
"  to  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin." 
Also,  "  to  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States." 

Jurisdiction  is  taken  in  this  case,  on  the  ground  that  the  law  under 
which  the  defendant  in  the  State  court  was  sentenced  is  repugnant 
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to  the  constitution  of  the  United  States,  and  the  above-cited  act  of 
Congress. 

Objection  is  made  to  the  sufficiency  of  the  description  of  the 
counterfeit  coin  alleged  to  Iiave  been  passed.  But  I  think  the  in- 
dictment, ahhough  not  technical  in  this  averment,  is  maintainable. 
The  false  coin  is  alleged  to  be  of  the  similitude  "  of  the  good  and 
legal  silver  coin,  currently  passing  in  the  State  of  Ohio,  called  a 
dollar."  The  words  "legal,"  ''currently  passing,"  and  "dollar," 
are  significant,  and  roust  be  held  to  be  the  coin  made  legal  and  cur- 
rent by  act  of  Congress,  and  that  the  denomination  of  a  dollar,  so 
connected,  is  a  coin  legal  and  current. 

The  power  to  "  coin  money,  regulate  the  value  thereof  and  of 
foreign  coin,"  vested  by  the  constitution  in  the  federal  government, 
is  an  exclusive  power.  It  is  expressly  inhibited  to  the  States. 
And  the  power  to  punish  for  counterfeiting  the  coin  is  also  expressly 
vested  in  Congress.  This  power  is  not  inhibited  to  the  States  in 
terms,  but  this  may  inferred  from  the  nature  of  the  power.  Two 
governments  acting  independently  of  each  other  cannot  exercise  the 
same  power  for  the  same  object.  It  would  be  a  contradiction  in 
terms  to  say,  for  instance,  that  the  federal  government  may  coin 
money  and  regulate  its  value,  and  that  the  same  thing  may  be  done 
by  the  Slate  governments.  Two  governments  might  act  on  these 
subjects,  if  uniformity  in  the  coin  and  its  value  were  not  indispensa- 
ble. There  can  be  no  independent  action  without  a  freedom  of 
the  will,  and  in  this  view  how  can  two  governments  do  the  same 
thing,  not  a  similar  thing  ?  The  coin  must  be  the  same  and  the 
value  the  same  ;  the  regulation  must  be  the  result  of  the  same  dis- 
cretion, and  not  of  distinct  and  independent  judgments.  This 
power,  therefore,  cannot  be  exercised  bv  two  governments. 

The  act  of  Congress  of  the  3d  of  March,  1825,  "  more  effect- 
ually to  provide  for  the  punishment  of  certain  crimes  against  the 
United  States,"  &c.,  provides,  by  the  twenty-sixth  section,  that 
"  nothing  in  tb^t  act  shall  be  construed  to  deprive  the  courts  of  the 
individual  States  of  jurisdiction,  under  the  laws  of  the  several 
States,  over  offences  made  punishable  by  that  act." 

Offences  are  made  punishable  in  that  act  committed  on  the  high 
seas,  in  navy-yards,  and  other  places  where  the  United  States  have 
exclusive  jurisdiction,  and  also  for  counterfeiting  the  coin  of  the 
United  States.  Now  it  must  be  admitted  that  Congress  cannot 
cede  any  portion  of  that  jurisdiction  which  the  constitution  has 
vested  in  the  federal  government.  And  it  is  equally  obvious, 
that  a  State  cannot  pimish  offences  committed  on  the  high  seas, 
or  in  any  place  beyond  hs  limits.  The  above  section,  therefore, 
cannot  extend  to  offences  without  the  State,  nor  to  State  statutes 
subsequently  enacted.  It  is  a  settled  rule  of  construction,  that  the 
statutes  of  a  State  subsequently  enacted  must  be  expressly  adopted 
by  Congress.     The  statute  under  which  the  defendant  below  was 
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indicted  was  passed  the  7th  of  March,  1835,  so  that  no  force  could 
be  given  to  it  by  the  act  of  Congress  of  1825. 

That  Congress  have  power  to  provide  for  the  punishment  of  this 
offence  seems  to  admit  of  no  doubt.  Coin  is  the  creation  of  the 
federal  government ;  and  the  power  to  punish  the  counterfeiting  of 
this  coin  is  expressly  given  in  the  constitution.  And  these  powers 
must  be  incomplete,  and  in  a  great  degree  inoperative,  unless  Con- 
gress can  also  exercise  the  power  to  punish  the  passing  of  counter- 
feit coin.  Such  a  power  has  been  exercised  by  the  federal  govern- 
ment for  many  years,  and  its  constitutionality  has  never  been  ques- 
tioned. 

Counterfeiting  the  notes  of  the  Bank  of  the  United  States  was 
made  an  offence  by  Congress,  and  punishments  were  inflicted  under 
that  law.  This  power  was  never  doubted  by  any  one  who  believed 
that  Congress  had  power  to  establish  a  national  bank.  It  seemed 
to  be  the  necessary  result  of  the  power  to  establish  the  bank.  For 
the  principal  power  was  in  a  great  degree  a  nullity,  unless  Congress 
had  power  to  protect  that  which  they  had  created.  I  speak  not  of 
the  power  to  establish  the  bank,  but  of  the  power  which  necessarily 
resulted  from  the  exercise  of  that  power.  And  if  this  power  to 
protect  the  notes  of  the  bank  was  necessary,  the  power  to  protect 
the  coin  is  still  clearer,  as  there  can  be  no  question  as  to  the  con- 
stitutionality of  the  act  of  Congress  to  establish  the  coin  and  punish 
the  act  of  counterfeiting  it.  In  relation  to  the  bank,  the  principal 
power  is  doubted  by  many,  but  in  relation  to  the  coinage  there  can 
be  no  doubt.  The  protection  of  the  coin  was  at  least  as  necessary 
as  the  protection  of  die  notes  of  the  bank.  But  it  cannot  be  neces- 
sary further  to  illustrate  the  power  of  Congress  to  punish  the  passing 
of  counterfeit  coin.  It  is  a  power  which  seems  never  to  have  been 
doubled. 

Under  the  power  "  to  establish  post-offices  and  post-roads,"  Con- 
gress have  provided  for  punishing  violations  of  the  mail,  regulated  the 
duties  of  the  agents  of  the  post-office  department,  required,  under 
heavy  penalties,  ferry-keepers  to  pass  over  the  mail  without  delay, 
&c.  These  and  numerous  other  regulations  kre  necessary  to  carrjr 
out  the  principal  power.  And  so  m  relation  to  the  corns.  Is  it 
reasonable  to  suppose  that  Congress,  having  power  to  coin  money, 
and  to  punish  for  counterfeiting  the  coin,  should  have  no  power  to 

!)unish  for  passing  counterfeit  coin  ?  Is  this  coin  created  by  the 
ederal  government,  and  thrown  upon  the  community,  without  power 
to  prevent  a  fraudulent  use  of  it  ?  The  powers  of  the  general  gov- 
ernment were  not  delegated  in  this  manner.  Where  a  principal 
power  is  clearly  delegated,  it  includes  all  powers  necessary  to  give 
effect  to  the  principal  power.  This  is  not  controverted,  it  is  be- 
lieved, by  any  one.  It  would  seem,  therefore,  that  the  power  to 
punish  for  passing  counterfeit  coin  is  clearly  in  the  federal  govern- 
ment. 

37* 
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Can  this  same  power  be  exercised  by  a  State.  I  think  it  cannot. 
Formerly  Congress  provided  that  the  State  courts  should  have  juris- 
diction of  certain  offences  under  their  laws,  and  in  several  States 
indictments  were  prosecuted,  and  to  a  limited  extent  the  laws  of  the 
Union  were  enforced  by  the  States.  But  some  States  very  prop- 
erly refused  to  exercise  the  jurisdiction  in  such  cases,  and  it  was  too 
clear  for  argument  dmt  Congress  could  not  impose  such  duties  on 
'  State  courts.  And  this  doctrine  is  now  universally  established. 
Consequently  no  State  court  will  undertake  to  enforce  the  criminal 
law  of  the  Union,  except  as  regards  the  arrest  of  persons  charged 
under  such  law.  It  is  therefore  clear,  that  the  same  power  cannot 
be  exercised  by  a  State  court  as  is  exercised  by  the  courts  of  the 
United  States,  in  giving  effect  to  their  criminal  laws. 

In  some  cases  ^e  acts  of  Congress  adopt  the  laws  of  the  States 
on  particular  subjects  ;  but  even  these,  so  far  as  the  United  States 
are  concerned,  become  their  laws  by  adoption,  as  fully  as  if  they 
had  been  originated  by  them,  and  cannot  be  considered  in  any  differ- 
ent light  than  as  if  they  had  been  so  passed. 

II  a  Stale  punish  acts  which  are  made  penal  by  an  act  of  Con- 
gress, the  power  cannot  be  derived  from  the  act  of  Congress,  but 
from  the  laws  of  the  State.  And  in  this  light  must  the  act  of 
Ohio  be  considered,  under  which  the  defendant  below  was  pun- 
ished. 

The  act  of  Ohio  does  not  prescribe  the  same  punishment  for 
passing  counterfeit  coin  as  the  act  of  Congress.  This  State  law 
must  stand  upon  the  power  of  the  State  to  punish  an  act  over  which 
the  law  of  Congress  extends  and  punishes.  The  passage  of  coun- 
terfeit coin  is  said  to  be  a  fraud  which  the  State  may  punish. 

With  the  same  propriety,  it  is  supposed  that  a  State  may  punish 
for  larceny  a  person  who  steals  money  from  the  mail  or  a  post-office. 
And  yet  a  jurisdiction  over  this  offence,  it  is  believed,  has  not  been 
exercised  by  a  State. 

The  postmaster  or  the  carrier,  as  the  case  may  be,  has  a  tem- 
porary possession  of  letters,  but  the  money  abstracted  from  a  letter 
m  the  mail  or  in  the  post-office  may  be  laid  in  the  owner,  who,  in 
contemplation  of  law,  retains  the  right  of  property  until  the  money 
shall  be  received  by  the  person  to  whom  it  is  forwarded. 

Many,  if  not  all,  of  the  States  punish  for  counterfeiting  the  coin 
of  the  United  States,  while  the  same  offence  is  punished  by  act  of 
Congress.  And,  as  before  stated,  the  constitution  vests  this  power 
expressly  in  Congress.  Now  in  these  two  cases,  viz.  counterfeiting 
the  coin,  and  passing  counterfeit  coin,  the  same  act  is  punished  by 
the  federal  and  State  governments.  Each  government  has  defined 
the  crime  and  affixed  the  punishment,  without  reference  to  the  action 
of  any  other  jurisdiction.  And  the  question  arises  whether,  in  such 
cases,  where  the  federal  government  has  an  undoubted  jurisdiction, 
a  State  government  can  punish  the  same  act.     The  point  is  not 
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whether  a  State  may  not  punish  an  offence  under  an  act  of  Con- 1 
gress,  but  whether  the  State  may  mflict,  by  virtue  of  its  own  sover- 1 
eignty,  punishment  for  the  same  act,  as  an  offence  against  the  State^  j 
which  the  federal  government  may  constitutionally  punish. 

If  tliis  be  so,  it  is  a  great  defect  m  our  system.  For  the  punish- 
ment under  the  State  law  would  be  no  bar  to  a  prosecution  under 
the  law  of  Congress.  And  to  punish  the  same  act  by  the  two 
governments  would  violate,  not  only  the  common  principles  of 
humanity,  but  would  be  repugnant  to  the  nature  of  both  govern- 
ments. If  there  were  a  concurrent  power  in  both  governments  to 
Eunish  the  same  act,  a  conviction  imder  the  laws  of  either  could 
e  pleaded  in  bar  to  a  prosecution  by  the  other.  But  it  is  not 
Eretended  that  the  conviction  of  Malinda  Fox,  under  the  State 
iw,  is  a  bar  to  a  prosecution  under  the  law  of  Congress.  Each 
government,  in  prescribing  the  pimishment,  was  governed  by  the 
nature  of  the  offence,  and  must  be  supposed  to  have  acted  in  refer- 
ence to  its  own  sovereignty. 

There  is  no  principle  better  established  by  the  common  law,  none 
more  fully  recognized  in  the  federal  and  State  constitutions,  than 
that  an  individual  shall  not  be  put  in  jeopardy  twice  for  the  same 
offence.  This,  it  is  true,  applies  to  the  respective  governments  ; 
but  its  spirit  applies  with  equal  force  against  a  double  punishment, 
for  the  same  act,  by  a  State  and  the  federal  government. 

Mr.  Hamilton,  in  the  thirty-second  number  of  The  Federalist, 
says  there  is  an  exclusive  delegation  of  power  hy  the  States  to  the 
federal  government  in  three  cases  : —  1.  Where  m  express  terms  an 
exclusive  authority  is  granted  ;  2.  Where  the  power  granted  is  in- 
hibited to  the  States  ;  and  3.  Where  the  exercise  of  an  authority 
granted  to  the  Union  by  a  State  would  be  **  contradictory  and 
repugnant." 

The  power  in  Congress  to  punish  for  counterfeiting  the  coin,  and 
also  for  passing  it,  is  exercised  under  the  third  head.  That  a  State 
should  punish  for  doing  that  which  an  act  of  Congress  punishes,  is 
contradictory  and  repugnant.  Thi<  is  clearly  the  case,  whether 
we  regard  the  nature  of  the  power  or  the  infliction  of  the  punish- 
ment. As  well  might  a  State  punish  for  treason  against  the  Unit- 
ed States,  as  for  the  offence  of  passing  counterfeit  coin.  No 
government  could  exist  without  the  power  to  punish  rebellion 
against  its  sovereignty.  Nor  can  a  government  protect  the  coin 
which  it  creates,  unless  it  has  power  to  punish  for  counterfeiting  or 
passing  it.  If  it  has  not  power  to  protect  the  constitutional  cur- 
rency which  it  establishes,  it  is  the  only  exception  in  the  exercise 
of  federal  powers. 

There  can  be  no  greater  mistake  than  to  suppose  that  the  federal 
government,  in  carrying  out  any  of  its  supreme  functions,  is  made 
dependent  on  the  State  governments.  The  federal  is  a  limited  gov- 
ernment, exercising  enumerated  powers  ;  but  the  powers  given  are 
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supreme  and  independent.  If  this  were  not  the  case,  it  could  not 
be  called  a  general  government.  Nothing  can  be  more  repugnant 
or  contradictory  than  two  punishments  for  the  same  act.  It  would 
be  a  mockery  of  justice  and  a  reproach  to  civilization.  It  would 
bring  our  system  of  government  into  merited  contempt.  The  sixth 
article  of  the  constitution  preserves  the  government  from  so  great  a 
reproach.  It  declares,  that  "  this  constitution,  and  the  laws  of  the 
United  States  made  in  pursuance  thereof,  &c.,  shall  be  the  supreme 
law  of  the  land  ;  and  the  judges  in  every  State  shall  be  bound 
thereby,  any  thing  in  the  constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding."  That  the  act  of  Congress  which  pun- 
ishes the  passing  of  counterfeit  coin  is  constitutional,  would  seem 
to  admit  of  no  doubt.  And  if  that  act  be  constitutional,  it  is  the 
supreme  law  of  the  land  ;  and  any  State  law  which  is  repugnant  to 
it  is  void.  As  there  cannot,  in  the  nature  of  things,  be  two  punish- 
ments for  the  same  act,  it  follows  that  the  power  to  punish  being  in 
the  general  government,  it  does  not  exist  in  the  States.  Such  a 
power  in  a  State  is  repugnant  in  its  existence  and  in  its  exercise  to 
the  federal  power.     They  cannot  both  stand. 

I  stand  alone  in  this  view,  but  I  have  the  satisfaction  to  know, 
that  the  lamented  Justice  Story,  when  this  case  was  discussed  bv 
the  judges  the  last  term  that  he  attended  the  Supreme  Court,  and, 
if  I  mistake  not,  one  of  the  last  cases  which  was  discussed  by  him 
in  consultation,  coincided  with  the  views  here  presented.  But  at 
that  time,  on  account  of  the  diversity  of  opinion  among  the  judges 
present,  and  the  absence  of  others,  a  majority  of  them  being  re- 
quired by  a  rule  of  the  court,  in  constitutional  questions,  to  make  a 
decision,  a  reargument  of  the  cause  was  ordered.  I  think  the 
judgment  of  the  State  court  should  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  tjie  State  of  Ohio,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  Supreme 
Court  of  the  State  of  Ohio,  affirming  mat  of  the  Court  of  Common 
Pleas,  in  this  cause  be  and  the  same  is  hereby  in  aH  things  affirmed, 
with  costs. 
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Waring   et   al.    v.   Clarke. 

Nathaniel  S.  Waking  and  Peter  Dalman,  owners  op  the  Steam- 
boat De  Soto,  her  tackle,  apparel,  and  furniture.  Appellants, 
V.  Thomas  Clarke,  late  Master  of  the  Steamboat  Luda,  and 
agent  of  p.  .T.  Marionoux  and  T.  J.  Abel,  owners  of  said 
Steamboat  Luda,  her  tackle,  apparel,  furniture,  and  machinery^ 
Appellees. 

The  grant  in  the  constitution,  extending  the  judicial  power  "  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction,"  is  neither  to  be  limited  to,  nor  to  be  interpreted       5  li       441 
by,  what  were  cases  of  admiralty  jurisdiction  in  England  when  the  consutution^^x  L-ed    226 
was  adopted  by  the  States  of  the  Union.  ^^9  ^       733 

Admiralty  jurisaiction  in  the  courts  of  the  United  States  is  not  taken  away  because  y^i^  ^  734 
the  courts  of  common  law  may  have  concurrent  jurisdiction  in  a  case  with  the  ^  ^g  ^  735 
admiralty.  Nor  is  a  trial  by  jury  any  test  of  admiralty  jurisdiction.  The  subject-  ^lof  741 
matter  of  a  contract  or  service  gives  jurisdiction  in  admiralty.  Locality  gives  it  .i.iQ  ^  714 
in  tort,  or  collision.  ^^^^  ' — 

In  cases  of  tort,  or  collision,  happening  upon  the  high  seas,  or  within  the  ebb  and 
flow  of  the  tide,  as  far  up  a  river  as  the  tide  ebbs  and  flows,  though  it  ma)r  be 
infra  corjpus  comilatusy  courts  of  admiralty  of  the  United  States  have  jurisdiction. 

The  meaning  of  the  clause  in  the  ninth  section  of  the  Judiciary  Act  of  1789,  saving 
to  suitors,  m  all  cases,  a  common  law  remedy  when  the  common  law  is  compe 
tent  to  give/it,  is,  that  in  cases  of  concurrent  jurisdiction  in  admiralty  ana  at 
common  law  the  jurisdiction  in  the  latter  is  not  taken  away. 

The  act  of  7th  July,  1838  (5  Statutes  at  Large,  304),  for  the  better  security  of  the 
lives  of  passencers  on  board  of  vessels  propelled  in  whole  or  part  by  steam,  ia 
obligatory  in  all  its  provisions,  except  as  it  nas  been  altered  by  the  act  of  1843 
(5  Statutes  at  Larse,  626),  upon  all  owners  and  masters  of  steamers  navigating 
the  waters  ef  the  united  States,  whether  navigating  on  waters  within  a  State,  or 
between  States,  or  waters  running  from  one  State  into  another  State,  or  on  the 
coast  of  the  United  States  between  the  ports  of  the  same  State  or  difierent  ^tates. 

By  the  law  of  7th  July,  1838,  masters  and  owners  neglecting  to  comply  with  its 
conditions  are  liable  to  a  penalty  of  two  hundred  dollars,  to  be  recovered  by  suit 
or  indictment.  And  if  neglect  or  disobedience  of  the  law  shall  be  proved  to 
exist  when  injury  shall  occur  to  persons  or  property,  it  throws  upon  tne  master 
and  owner  or  a  steamer  the  burden  of  proof  to  show  that  the  injury  done  was 
not  the  consequence  of  it. 

This  case  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  East  Louisiana. 

It  was  a  suit  in  admiralty,  brought  originally  in  the  District  Court 
for  the  Eastern  District  of  Louisiana,  by  Thomas  Clarke,  as  late 
master  of  the  steamboat  Luda,  and  as  agent  for  her  owners,  against 
the  steamboat  De  Soto  and  her  owners.  Waring  and  Delman,  to 
obtain  compensation  for  the  destruction  of  the  Luda  by  means  of  a 
collision  between  said  boats. 

A  libel,  answer,  and  supplemental  libel  and  supplemental  answer 
were  filed,  which  were  as  follows  :  — 

To  the  Honorable  Theodore  H.  McCaleb,  Judge  of  the  United 
States  District  Court  in  and  for  the  Eastern  District  of  Lou- 
isiana. 

The  libel  and  complaint  of  Thomas  Clarke,  late  master  of  the 
steamboat  Luda,  of  New  Orleans  (and  agent  of  P.  T.  Marionoux, 
of  the  parish  of  Iberville,  in  Louisiana),  and  of  T.  J.  Abel,  of  the 
city  of  New  Orleans,  owners  of  the  said  steamboat  Luda,  her  tackle, 
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apparel,  furniture,  and  machinery,  and  who  authorize  libellant  to 
institute  this  suit  against  the  steamboat  De  Soto,  her  tackle,  apparel, 
and  fui-niture,  whereof  S.  S.  Selleck  now  is,  or  lately  was,  master, 
now  in  the  river  Mississippi,  in  the  port  of  New  Orjeans,  where  the 
tide  ebbs  and  flows,  and  within  the  admiralty  jurisdiction  of  this 
court,  and  against  Nathaniel  S.  Waring,  Peter  Dalman,  and 
Parker,  all  residing  within  the  jurisdiction  of  this  honorable  court, 
owners  of  said  steamboat  De  Soto,  and  abo  against  all  persons 
lawfully  intervening  for  their  interest  in  said  steamboat  De  Soto,  in 
a  cause  of  collision,  civil  and  maritime  ;  and  thereupon  the  said 
Thomas  Clarke,  master  and  agent  as  aforesaid,  alleges  and  articu- 
lately propounds  as  follows  :  — 

First.  That  the  steamboat  Luda,  whereof  libellant  was  then 
master,  was,  on  the  first  day  of  November  last  past,  at  the  port  of 
New  Orleans,  and  destined  on  a  voyage  or  trip  from  thence  to 
Bayou  Sarah,  on  the  river  Mississippi,  about  one  hundred  and 
sixty-five  miles  from  the  city  of  New  Orleans,  with  lading  of  goods, 
wares,  and  merchandise,  to  the  amount  of  in  value,  or 

thereabouts,  and  several  passengers,  and  was  at  that  time  a  tight, 
stanch,  and  well-built  vessel,  of  the  burden  of  two  hundred  and 
forty-five  [tons] ;  and  was  then  completely  rigged,  and  sufficiently 
provided  with  tackle,  apparel,  furniture,  and  machinery  ;  and  then 
nad  on  board,  and  in  her  service,  twenty-two  mariners  and  fireman, 
which  was  a  full  complement  of  hands  to  navigate  and  run  said 
steamboat  Luda  on  the  voyage  above  mentioned,  and  all  the  neces* 
sary  officers  to  command  said  boat. 

Second.  That  on  said  first  day  of  November,  1843,  the  said 
steamer  Luda,  provided  and  manned  as  aforesaid,  departed  from  the 
said  port  of  New  Orleans,  being  propelled  by  steam,  on  her  afore- 
said voyage  to  Bayou  Sarah  ;  and,  in  the  prosecution  of  her  voyage 
on  the  said  river  Mississippi,  arrived  at  what  is  called  the  Bayou 
Goula  bar,  in  said  river,  about  ninety-five  miles  from  the  said  port 
of  New  Orleans,  on  or  about  the  hour  of  two  o'clock,  A.  M.,  of 
the  morning  of  the  second  day  of  November,  1 843,  and  was  running 
as  near  to,  or  closely  "  huggmg  "  said  bar,  being  on  her  starboard, 
as  she  could  safely  ;  whilst  the  said  steamer  was  running  in  that 
position,  pursuing  the  usual  track  which  steamboats  ascending  the 
said  river  take  under  the  circumstances,  and  going  at  her  usual 
speed  of  about  ten  miles  per  hour,  at  the  time  aforesaid,  within 
the  ebb  and  flow  of  the  tide,  and  within  the  admiralty  and  maritime 
jurisdiction  of  this  honorable  court,  Garrett  Jourdan,  the  pilot  of 
said  steamer  Luda,  who  was  then  at  the  wheel,  and  controlled  and 
directed  said  boat  on  said  voyage,  and  Levi  Babcock,  also  the  pilot 
of  said  boat,  and  who  was  then  on  the  hurricane-deck  of  said  boat, 
observed  the  said  steamboat  De  Soto,  whereof  the  said  S.  S. 
Selleck  was  then  master,  of  the  burden  of  two  hundred  and  fifty 
tons,  or  thereabouts,  descending  said  river,  being  propelled  by 
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Steam,  and  controlled  and  directed  at  the  time  by  one  James 
Wingard,  pilot  of  said  boat,  who  then  had  the  wheel  steering  said 
boat  in  a  direction  parallel  with,  and  at  a  distance  from,  the  course 
then  pursued  by  the  Luda^  sufficient  to  have  passed  the  said  Luda 
without  touching  ;  and  at  a  distance  of  about  nine  hundred  feet  or 
more,  and  in  that  position,  the  said  boats  continued  to  run,  the  Luda 
ascending,  the  De  Soto  descending,  the  said  river  as  aforesaid, 
untH  their  bows  were  nearly  opposite  to  each  other,  when,  notwith- 
standing there  was  sufficient  room  for  said  boats  to  have  passed  each 
other  without  collision,  and  notwithstanding  the  said  Luda  was  then 
in  her  proper  position,  running  as  near  said  bar  as  she  could  safely, 
said  James  Wingard,  the  said  pilot  of  the  De  Soto,  suddenly  turned 
the  wheel,  and  threw  the  De  Soto  out  of  her  proper  position,  and 
changed  her  course  nearly  at  right  angle  to  the  one  she  [had]  been 
running,  m  a  direction  towards  the  Luda  ;  and  notwithstanding  the 
pilot  of  the  said  Luda  rang  her  bell,  and  threw  her  fire-doors  open 
to  apprize  the  De  Soto  of  the  situation  of  the  Luda,  the  said  pilot 
of  th&  De  Soto,  either  intentionally  and  wilfully,  or  most  grossly, 
negligently,  and  culpably,  ran  the  bow  of  the  De  Soto,  with  great 
force  and  violence,  foul  of  and  against  the  Luda,  about  or  near 
midship  on  the  larboard  side,  and  thereby  so  broke  and  damaged 
the  hull  and  machinery  of  the  Luda,  that  the  said  Luda  in  a  few 
minutes  filled  with  water  and  sunk  to  the  bottom  of  said  river,  in  ten 
or  twelve  feet  water,  where  she  now  lies  a  total  wreck,  worthless, 
and  an  entire  loss  ;  and  so  sudden  did  she  fill  with  water  and  sink, 
that  two  of  the  crew,  a  white  man  and  negro,  were  drowned,  or  are 
missing  and  cannot  be  foimd ;  the  balance  of  the  crew,  officers, 
and  passengers  barely  escaped  with  their  lives,  and  were  not  able 
to  save  any  thing  of  the  freight  on  board,  or  any  part  of  said  boat, 
her  tackle,  apparel,  and  furniture,  &c.,  or  even  their  clothes,  the 
whole  being  lost  by  reason  of  the  said  boat  De  Soto  having  run  foul 
of  and  against  the  said  Luda  as  aforesaid,  and  sinking  said  Luda  as 
aforesaid. 

Third.  That  at  the  time  the  collision  and  damage  mentioned  in 
the  next  preceding  article  happened,  it  was  impossible  for  the 
steamer  Luda  to  get  out  of  the  way  of  tlie  said  steamer  De  Soto, 
by  reason  that  the  former  was  in  her  proper  position,  running  as 
near  to,  or  closely  "  hugging  "  said  bar,  as  she  could  prudently  and 
safely  ;  that  there  was  room  enough  for  the  said  steamboat  De  Soto 
to  steer  clear  of,  and  pass  by,  the  said  Luda,  without  doing  any 
damage  whatever,  or  coming  in  collision  with  the  Luda  ;  and  that 
if  the  said  James  Wingard,  the  pilot  of  the  said  De  Soto,  had  not 
changed  the  direction  of  the  said  De  Soto,  but  kept  her  in  her 

I)roper  position  as  aforesaid,  and  had  not  refused,  or  at  least  care- 
essly  and  culpably  neglected,  to  endeavour  to  keep  clear  of  said 
Luda,  which  it  was  his  as  well  as  the  officers'  duty  to  do,  of  said 
De  Soto,  and  which  they  might  with  ease  and  safety  have  done,  the 
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aforesaid  collision,  damage,  and  loss  of  life  and  proper^r  would  not 
have  happened ;  and  libellant  expressly  alleges  that  the  same  did 
happen  by  reason  of  the  culpable  negligence,  incompetency,  or 
wilful  intention  of  the  said  pilot  and  officers  of  the  said  De  Soto. 

Fourth.  That  the  said  steamboat  Luda,  before  and  at  the  time 
of  being  run  foul  of,  damaged,  and  sunk  by  the  said  steamer  De 
Soto,  as  hereinbefore  mentioned,  was  a  tight,  strong,  and  stanch 
boat,  and  was,  together  with  her  tackle,  apparel,  and  furniture,  and 
machinery,  worth  the  sum  of  fifteen  thousand  dollars  ;  and  that  the 
books,  papers,  &c.,  belonging  to  said  boat,  and  the  property  be- 
longing to  the  officers  and  crew  of  said  boat  (exclusive  of  goods, 
wares,  and  merchandises  on  board  of  said  boat),  belonging  to 
various  persons  unknown  to  libellant,  as  well  the  value  Uiereof, 
were  reasonably  worth  the  sum  of  one  thousand  dollars  ;  all  of 
which  was  lost  as  aforesaid,  and  that  by  reason  of  the  said  steam- 
boat Luda  having  been  run  foul  of  and  sunk  by  the  said  steamer 
De  Soto,  as  hereinbefore  mentioned.  Libellant,  as  master  and 
agent  of  the  owners  of  said  Luda,  has  sustained  damages  to  the 
amount  of  sixteen  thousand  doUars,  which  sum  greatly  exceeds  the 
value  of  the  said  steamer  De  Soto  ;  and  for  the  payment  of  which 
sum  the  said  steamer  De  Soto  and  her  owners,  the  said  Nathaniel 
S.  Waring,  Peter  Dalman,  and  Parker,  are  liable  in  solido^  and 
should  be  compelled  to  pay. 

Fifth.  That  all  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  this  court ;  in  verification 
whereof,  if  denied,  the  libellant  craves  leave  to  refer  to  the  deposi- 
tions and  proofs  to  be  by  him  exhibited  in  this  cause  ;  and  libellant 
further  alleges,  that  he  has  reason  to  fear  that  the  said  steamer  De 
Soto  will  depart  in  less  than  ten  days  beyond  the  jurisdiction  of  this 
honorable  court. 

Wherefore  libellant  prays,  that  process  in  due  form  of  law,  ac- 
cording to  the  course  of  courts  of  admiralty  and  of  this  honorable 
court  m  causes  of  admiralty  and  maritime  jurisdiction,  may  issue 
against  the  said  steamboat  De  Soto,  her  tackfe,  apparel,  machinery, 
and  furniture  ;  and  the  said  Nathaniel  S.  Waring,  Peter  Dalman, 
and  Parker,  who  is  the  clerk  of  said  boat,  may  be  cited,  as  well  as 
all  other  persons  having  or  pretending  to  have  any  right,  title,  or 
interest  therein,  to  appear  and  answer  all  and  singular  the  matters  so 
articulately  propounded  herein.  That  after  monition,  and  other  due 
proceedings  according  to  the  laws  and  usages  of  admiralty,  that  this 
honorable  court  may  pronounce  for  the  damages  aforesaid,  and  con- 
demn the  said  Nathaniel  S.  Waring,  Peter  Dalman,  and  Parker,  and 
all  other  persons  intervening  for  their  interest  in  said  boat,  to  pay  in 
solido  the  sum  of  sixteen  thousand  dollars  to  libellant ;  and  also  to 
decree  and  condemn  the  said  steamer  De  Soto,  her  tackle,  apparel, 
and  furniture,  to  be  sold  to  satisfy  by  privilege  and  preference  the 
claim  of  your  libeUant,  wilh  his  costs  in  this  behalf  expended,  and 
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for  such  other  and  further  decree  be  rendered  in  the  premises  as  to 
right  and  justice  may  appertain ;  and  your  libellant  will  ever  pray,  &c. 

W.  S.  Vason,  Proctor. 

Thomas  Clarke,  being  duly  sworn,  deposeth,  that  the  material 
allegations  of  the  above  libel  are  true. 

(Signed,)  Thomas  Clarke. 

Upon  this  libel,  the  judge  ordered  admiralty  process  in  rem  to 
issue  against  the  steamboat  De  Soto,  and  also  process  in  personam 
against  the  owners,  citing  them  to  appear  and  answer  the  libel.  The 
answer  was  as  foHcfws  :  — 

To  the  Honorable  Theo.  H.  McCaleb,  Judge  of  the  District 

Court  of  the  United  St^te9»  withm  and  for  the  Eastern  District 

of  Louisiana. 

And  now  Peter  Dalman,  of  the  city  of  Lafayette,  m  the  district 
aforesaid,  and  Nathaniel  S.  Warine,  intervening  for  their  interest  in 
the  said  steamboat  De  Soto,  and  lor  answer  to  the  libel  and  com- 
plaint of  Thomas  Clarke,  as  late  master  of  the  steamboat  Luda, 
and  agent  of  P.  F.  Marionoux  and  T.  J.  Abel,  late  owners  of 
the  steamboat  Luda,  against  the  steamboat  De  Soto,  her  tackle,  ap- 
parel, &c.,  and  against  Peter  Dalman,  and  Nathaniel  S.  Warmg,  and 
Parker,  as  owners  of  the  said  steamboat  De  Soto,  and  also  a^nst 
all  persons  intervening  for  their  interest  in  s^id  steamboat  De  Soto, 
allege  and  articulately  propound  as  follows  :  — 

First.  That  the  respondents  are  the  true  and  lawful  owners  of 
the  said  steamboat  De  Soto. 

Second.  That  it  doth  appear  from  the  allegations  of  the  said  li- 
bel, and  these  respondents  expressly  propounded  and  allege  the  fact 
to  be  so,  that  the  trespass,  tort,  or  collision  set  forth  and  alleged  in 
the  said  libel,  if  any  such  did  take  place  in  the  manner  and  form  set 
forth  in  said  libel,  which  these  respondents  most  respectfully  deny, 
was  on  the  river  Mississippi,  off  and  near  the  mouth  of  the  Bayou 
Goula,  about  ninety-five  miles  above  the  city  of  New  Orleans,  within 
the  Slate  of  Louisiana,  within  the  body  of  a  county  or  parish  of 
said  State,  to  wit,  the  parish  of  Iberville  or  county  of  Iberville,  in 
said  Stale. 

Third.  The  tide  does  not  ebb  and  flow  at  the  place  where  the 
said  collision,  tort,  or  trespass  is  alleged  to  have  taken  place. 

Fourth.  That  it  is  not  alleged  in  said  libel,  and  these  respond- 
ents aver  and  propound  that  the  said  collision  did  not  take  place  on 
the  high  seas,  or  m  sailing  or  navigating  to  or  from  the  sea. 

Fifth.  That  neither  the  said  steamboat  Luda,  nor  the  said  steam- 
boat De  Soto,  were,  at  the  time  the  said  collision  took  place,  or 
the  tort  or  trespass  aforesaid  is  alleged  to  have  been  committed, 
employed  in  sailing  or  navigating  on  any  maritime  voyage,  but  were 
wholly  employed,  and  then  were  actually  pursuing  a  voyage  confined 
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to  the  river  Mississippi,  to  wit,  the  said  steamboat  Luda  on  a  voy- 
age from  the  city  of  New  Orleans  to  Bayou  Sarah,  about  one  hun- 
dred and  sixty  miles  above  the  said  city,  and  the  said  steamboat 
De  Soto  on  a  voyage  or  trip  from  Bayou  Sarah  aforesaid  to  the 
city  of  New  Orleans,  where  her  said  voyage  or  trip  was  to  end. 

Sixth.  That  neither  the  said  steamboat  Luda,  nor  the  said  steam- 
boat De  Soto,  were  built,  designed,  or  fitted,  or  ever  intended  to 
be  employed  or  used  in  any  manner  for  a  maritime  or  sea  voyage, 
nor  have  they,  or  either  of  them,  ever  been  used,  emploved,  or 
engaged  in  any  such  maritime  or  sea  voyage,  but  were  wholly  built, 
designed,  or  intended  for  the  navigation  of  the  said  river  Missis- 
sippi, or  other  rivers  or  streams  entering  therein,  and  the  transpor- 
tation of  goods  and  passengers  from  the  said  city  of  New  Orleans 
up  the  said  river  or  streams  to  the  interior  of  the  country,  and  the 
transportation  of  passengers,  goods,  cotton,  and  other  produce  of 
the  country  from  the  landmgs,  and  places,  and  plantations  of  the  in 
habitants  on  the  bank  or  banks  of  said  rivers  and  streams  to  the 
said  city  of  New  Orleans,  without  proceeding  any  further  down  the 
said  river  Mississippi,  nearer  to  its  mouth  or  to  the  sea,  and  were 
both  so  employed  at.the  time  the  said  collision,  trespass,  or  tort  is 
alleged  to  have  been  committed. 

Seveilth.  That  this  honorable  court,  by  reason  of  all  the  matters 
and  things  so  above  propounded  and  articulated,  has  not  jurisdic- 
tion, and  ought  not  to  proceed  to  enforce  the  claim  alleged  in  the 
libel  aforesaid  agabst  the  said  steamboat  De  Soto,  or  against  them, 
these  respondents,  intervening  for  their  interest,  or  against  these  re- 
spondents in  their  proper  persons,  as  prayed  for  in  and  by  said 
libel. 

Eighth.  That  all  and  singular  the  premises  are  true  ;  m  verifica- 
tion whereof,  if  desired,  these  respondents  crave  leave  to  refer  to 
the  depositions  and  other  proof  to  be  by  them  exhibited  in,  this 
cause.  And  the  said  respondents,  in  case  their  said  plea  to  the  ju- 
risdiction of  the  court,  so  as  above  propounded,  articulated,  and 
pleaded,  should  be  overruled,  then  they,  for  further  defensive  an- 
swer, articulately  propound  and  say,  — 

1st.  That  they  admit  that  the  said  two  steamboats  did  come  into 
collision  at  the  time  stated  in  the  said  libel,  but  they  do  expressly 
deny  that  the  said  collision  was  caused  or  did  happen  by  any  fault, 
negligence,  or  intention  of  these  respondents,  or  the  master,  officers, 
or  crew  of  the  said  steamboat  De  Soto,  or  any  other  person  or  per- 
sons for  whom  these  respondents,  or  the  said  steamboat  De  Soto, 
can  in  any  manner  be  liable  or  responsible. 

2d.  That  the  said  collision  was  caused  by  the  fault  or  negUgence, 
or  want  of  skill,  in  the  person  or  persons  having  charge  or  com- 
mand of  the  said  steamboat  Luda,  or  the  pilots,  officers,  or  crew  of 
said  steamboat,  or  that  the  same  was  by  accident,  for  which  these 
respondents  are  not  liable. 
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dd.  That  the  said  sinking  of  the  said  steamboat  Luda,  and  her 
loss  alleged  in  said  libel,  was  not  caused  by  any  damage  she  re- 
ceived in  tl^e  collision  aforesaid,  but  by  the  negligence,  want  of 
skill,  and  fault  of  the  person  or  persons  in  charge  of  the  said  steam- 
boat Luda. 

4th.  That  at  tjie  time  the  said  collision  did  take  place  the  said 
steamboat  Luda  was  not  seaworthy,  and  was  not  properly  provided 
with  a  commander  and  other  usual  and  necessary  officers  of  com- 
petent skill  to  manage  and  conduct  the  said  steamboat,  by  reason  of 
which  the  collision  aforesaid  did  take  place,  and  the  said  boat  did 
afterwards  sink. 

5th.  That  the  said  steamboat  De  Soto  did  suffer  a  great  dam- 
age by  the  said  collision,  to  the  amount  of  five  hundred  dollars,  and 
these  respondents  have  and  will  suffer  great  damage  by  the  seizure 
and  detention  of  said  steamboat  De  Soto  under  the  process  issued 
in  this  case,  and  to  the  amount  of  five  thousand  dollars. 

Wherefore,  and  by  reason  of  all  the  matters  and  things  herein 
propounded  and  pleaded,  these  respondents  pray  that  this  honorable 
court  will  pronounce  against  the  said  libel,  that  the  same  may  be 
dismissed,  and  the  said  steamboat  De  Soto  restored  to  your  re- 
spondents, with  all  costs  in  this  behalf  expended. 

That  your  Honor  may  pronounce  for  the  damages  claimed  by 
these  respondents,  as  before  stated,  and  condemn  the  libellants  to 
pay  the  same,  in  solidoy  to  these  respondents,  and  that  your  re- 
spondents may  have  all  such  other  and  further  order,  decree,  and 
relief  in  the  premises  as  to  law  and  justice  may  appertain,  and  the 
nature  of  their  case  may  require. 

(Signed,)  Peter  Dalman, 

N.  S.  Waring. 

The  supplemental  libel  was  as  follows  :  — 

To  the  Honorable  Theo.  H.  McCaleb,  Judge  of  the  United  States 
District  Court  in  and  for  the  Eastern  District  of  Louisiana. 

The  amended  and  supplemental  libel  of  Thomas  Clarke,  late 
master  of  the  steamboat  Luda,  and  agent  of  the  owners  thereof, 
&c.,  against  the  steamboat  De  Soto,  her  tackle,  apparel,  and  fur- 
niture, and  agabst  Nathaniel  S.  Waring,  Peter  Dalman,  and  Par- 
ker, owners  thereof,  &c.,  &c.,  and  against  all  persons  intervening 
for  their  interest  in  the  steamer  De  Soto,  &c.,  in  a  cause  of  col- 
lision, civil  and  maritime,  &c.,  filed  herein  by  leave  of  this  honor- 
able court,  first  granted  and  obtained,  to  amend  his  original  libel 
herein  filed  and  pending  in  said  court. 

And  thereupon  the  said  Thomas  Clarke,  as  master  and  agent 
as  aforesaid,  doth  allege  and  articulately  propound,  as  amendatoiy 
and  supplemental  to  the  allegations  articulately  propounded  in  his 
said  original  libel,  as  follows  :  — 
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First.  That  at  the  time  of  the  collision  between  the  said  steam- 
boats, the  said  De  Soto  and  the  said  Luda,  set  forth  and  described 
in  the  second  article  of  his  original  libel,  to  wit,  on  the  first  day  of 
November,  1843,  and  for  a  considerable  time  previous  thereto, 
both  of  said  boats  were  employed  as  regular  packets,  running  be- 
tween the  port  of  New  Orleans  and  the  town  of  Bayou  Sarah, 
situate  on  the  bank  of  the  Mississippi  river,  about  one  hundred  and 
sixty  miles  from  the  city  of  New  Orleans,  carrying  freight  and  pas- 
sengers for  hire  between  said  places  ;  and  the  said  steamboat  De 
Soto  was,  at  the  time  the  said  collision  took  place,  returning  from 
the  said  town  of  Bayou  Sarah,  on  a  voyage  or  trip  to  the  city  of 
New  Orleans,  and  the  steamboat  Luda  was,  at  the  said  lime,  going 
on  a  voyage  or  trip  from  the  city  of  New  Orleans  to  the  said  town 
of  Bayou  Sarah  ;  and  libellant  expressly  alleges,  that  both  of  said 
boats  were  contracted  for,  intended  and  adapted  to,  and  were  ac- 
tually engaged  in,  navigating  tide- waters  at  the  time  of  said  collis- 
ion, running  and  making  trips  between  the  city  of  New  Orleans 
and  the  said  town  of  Bayou  Sarah,  in  the  river  Mississippi,  be- 
tween which  places  the  tide  ebbs  and  flows  the  entire  distance  ; 
and  that  the  place  where  the  said  collision  happened,  to  wit,  the 
Bayou  Goula  bar  in  the  river  Mississippi,  and  also  the  said  town 
of  Bayou  Sarah,  and  the  entire  distance  between  the  said  town 
and  the  city  of  New  Orleans,  are  within  th6  admiralty  and  maritime 
jurisdiction  of  this  honorable  court. 

Second.  That  on  the  night  the  collision  took  pkce  between  the 
said  boats,  to  wit,  on  the  night  of  the  first  day  of  November,  1843, 
there  were  not  two  lights  hoisted  out  on  the  hurricane-deck  of  the  said 
boat  De  Soto,  one  forward,  the  other  at  the  stem,  of  said  boat ; 
nor  did  the  master  and  pilot  of  the  said  boat  De  Soto,  or  either 
of  them,  when  the  said  boat,  then  descending  the  said  river  Mis- 
sissippi, was  within  one  mile  of  the  boat  Luda,  then  ascending  said 
river,  shut  off  the  steam  of  the  said  boat  De  Soto,  nor  permit  the 
said  boat  to  float  down  upon  the  current  of  said  river  until  the  said 
boat  Luda  passed  the  said  boat  Pe  Soto,  as  the  laws  of  this  State 
require  boats  descending  said  river  to  do,  when  meeting  boats  as- 
cending said  river  ;  and  libellant  expressly  alleges,  that  said  master 
and  pilot  of  the  De  Soto  did  neglect  or  refuse  to  comply  with  the 
requirements  of  said  law  of  this  State,  as  well  with  the  usage  and 
customs  observed  by  all  boats  navigating  said  river,  and  that,  had 
the  said  master  and  pilot  not  neglected  or  refused  to  comply  with 
the  requirements  of  said  law,  but  conformed  thereto,  and  observed 
the  said  usage  and  customs  established  by  boats  navigating  said 
river,  by  shutting  off  the  steam  of  the  De  Soto  as  soon  as  they 
discovered  the  Luda,  or  had  approached  within  one  mile  of  her, 
and  permitted  the  De  Solo  to  float  upon  the  current  of  said  river 
until  the  Luda  had  passed  the  De  Soto,  the  said  collision  would 
not  have  occurred  between  the  said  boats,  nor  would  the  said  De 
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Soto  have  run  foul  of  and  against  the  said  Luda,  as  set  forth  in  the 
second  article  of  his  original  libel. 

Third.  That  at  the  time  of  said  collision,  the  said  steamer 
Luda  was  earning  freight,  being  employed  by  libellant  in  fulfilling 
certain  verbal  contracts  of  afiieightraent,  entered  into  by  and  be- 
tween him  and  the  Port  Hudson,  and  Clinton,  and  West  Feliciana 
railroad  companiea,  and  various  planters,  in  the  month  of  October, 
1843,  to  transport  all  the  cotton,  and  sugar,  and  produce  of  the 
country,  which  said  railroad  companies  and  planters  might  deliver  on 
the  banks  of  the  river  Mississippi,  within  the  ebb  and  flow  of  the  tide 
on  said  river,  to  the  city  of  New  Orleans  during  the  business  sea- 
son, to  wit,  from  the  1st  of  October,  1843,  to  1st  of  May,  1844  ; 
that  the  said  boat  Luda  would  have  eaj'ned  during  said  period,  by 
carrying  freight  in  pursuance  of  said  contracts  of  affreightment,  and 
in  ttie  fulfilment  and  discharge  thereof,  over  and  above  all  expenses, 
the  sum  of  eight  thousand  dollars  profit  for  libellant ;  that  by  reason 
of  the  sinking  and  destruction  of  the  said  steamer  Luda,  by  being 
run  foul  of  by  the  said  De  Soto^  as  herein  and  in  his  original  libel 
is  particularly  set  forth  and  alleged,  libellant  has  been  compelled  to 
forfeit  said  contracts  of  affreightment,  and  to  lose  the  amount  of 
the  freight  which  the  said  Luda  would  have  earned  by  fulfilling  said 
contracts,  which  he  would  have  done,  had  he  not  been  prevented 
by  the  sinking  and  destruction  of  said  Luda  by  the  said  De  Soto, 
to  wit,  the  sum  of  eight  thousand  dollars,  which  sum  libellant  claims 
as  damages  sustained  by  him  resulting  from  said  collision,  in  addi- 
tion to  the  value  of  said  boat  Luda,  claimed  in  his  original  libel,  to 
wit,  the  sum  of  sixteen  thousand  dollars,  which  two  sums  make  the 
sum  of  twenty-four  thousand  dollars  ;  and  libellant  expressly  alleges, 
that  he  has  sustained  damages  to  the  amount  of  twenty-four  thou- 
sand dollars,  by  reason  of  the  sinking  and  destruction  of  the  said 
steamboat  Luda  by  the  said  boat  De  Soto,  and  that  the  said  boat 
De  Solo  and  owners  are  liable,  and  ought  to  be  compelled  to  pay 
said  sum. 

Fourth.  That  all  and  singular  the  premises  are  true,  in  verifica- 
tion whereof,  if  denied,  libellant  craves  leave  to  refer  to  depositions 
and  other  proof,  to  be  by  him  exhibited  on  the  trial  of  this  case. 

Wherefore,  in  consideration  of  the  premises,  libellant  reiterates 
his  prayer  in  his  original  libel,  unto  the  citations  of  the  owners  of 
the  said  boat  De  Soto,  and  condemnation  of  said  boat,  and  prays 
that  the  said  owners  may  be  condemned  to  pay,  in  solido^  the  sum 
of  twenty-four  thousand  dollars,  with  all  costs  in  this  behalf  ex- 
pended to  libellants,  and  for  such  other  and  further  relief  in  the 
premises  as  to  justice  and  equity  may  appertain,  &c. 

(Signed,)  Thomas  Clarke 

The  supplemental  answer  was  as  follows  :  -^ 
38* 
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To  the  Honorable  Tbeo.  H.  McCaleb,  Judge  of  the  United  States 
District  Court  in  and  for  the  Eastern  District  of  Louisiana. 

The  amended  and  supplemental  answer  of  Peter  Dalman  and 
Nathaniel  S.  Waring^  claimants  and  respondents  in  the  case  now 
pending  in  this  honorable  court,  of  Thomas  Clarke,  late  Master  of 
Steamer  Luda,  for  himself  and  others,  owners  of  said  Steamer,  o. 
The  Steamer  De  Soto,  and  these  respondents  with  leave  of  the 
court  6rst  grantecj  and  obtained  to  amend  their  answer  ;  and  there- 
upon the  said  respondents  and  claimants  do  allege  and  articulately 
propound  as  follows  :  — 

i  irst.  They  admit  that  the  steamers  Luda  and  De  Soto,  at  the 
time  of  the  collision,  were  actually  engaged  in  the  Bayou  Sarah 
trade,  and  had  been  so  engaged  for  a  short  time  pr/evious  thereto  ; 
but  they  deny  that  said  boats  were  contracted  for  or  used  in  nav- 
igating tide-waters,  and  allege  that  the  steamer  De  Soto  was  con- 
tracted and  used  for  the  Red  River  trade,  where  the  tide  neither 
ebbs  nor  flows  ;  and  for  the  reasons  given,  and  for  facts  stated  in 
their  original  answer,  that  this  honorable  court  has  not  jurisdiction. 

Second.  They  deny  all  the  allegations  in  the  second  article  of 
said  amended  libel,  and  allege  that  the  steamer  De  Soto  was  light- 
ened, managed,  and  guided  in  a  proper,  careful,  and  lawful  manner, 
at  and  before  the  time  of  collision,  and  subsequently  thereto. 

Third.  They  deny  all  the  allegations  of  libellant  in  the  third  ar- 
ticle of  said  amended  libel,  and  they  further  say,  that  even  if  the 
libellant  should  show,  on  the  trial  of  this  cause,  or  be  permitted  to 
do  so,  which  should  not  be  allowed,  that  they  have  suffered  or  sus- 
tained consequential  damages  from  said  collision,  that  said  libellant 
has  no  right  to  recover  stich  damages  from  the  respondents ;  they 
therefore  pray  that  no  such  claim  be  allowed  the  libellants,  and 
that  these  respondents  and  claimants  may  have  judgment,  as  prayed 
for  in  the  original  answer  and  claim. 

(Signed,)  Jno.  R.  Grtmes, 

Wm.  Dunbar, 
Proctors  for  Defendants. 

Upon  the  two  questions  of  fact  raised  in  these  libels  and  an- 
swers,—  viz.,  1st,  the  extent  to  which  the  tide  ebbs  and  flows  up 
the  Mississippi  river,  and,  2d,  to  whose  fault  the  collision  was  to 
be  attributed,  —  a  great  body  of  evidence  was  taken,  which  it  is 
not  thought  necessary  to  insert. 

On  the  24th  of  January,  1844,  the  following  judgment  was  en- 
tered by  the  District  Judge  :  — 

'^  The  court,  having  duly  considered  the  law  and  evidence  in  this 
cause,  and  for  reasoBS  that  hereinafter  will  be  given  in  length  and 
filed  in  court,  doth  now  order,  and  adjudge,  and  decree  that  the 
plea  to  the  jurisdiction  be  overruled,  and  that  the  libellants  do  re- 
cover from  the  steamboat  De  Soto  and  owners,  Peter  Dalman  and 
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Nathaniel  S.  Waring,  the  sum  of  twelve  thousand  dollars/ and  the 
costs  of  suit ;  and  it  is  further  ordered,  that  the  steamboat  De  Soto 
be  sold,  after  the  usual  and  legal  advertisements,  and  that  the  pro- 
ceeds thereof  be  deposited  in  the  registry  of  the  court,  subject  to 
its  further  order." 

From  this  judgment  an  appeal  was  filed  to  the  Circuit  Court. 

In  April,  1844,  the  appeal  came  on  to  be  heard  in  the  Circuit 
Court,  when  much  additional  testimony  was  produced,  and  on  the 
29th  April  the  court  ordered  that  the  exception  to  the  jurisdiction 
of  the  court  should  be  dismissed,  and  the  cause  proceed  on  its 
merits. 

On  the  6th  of  May,  1844,  the  Circuit  Court  affirmed  the  decree 
of  the  District  Court,  with  costs,  from  which  an  appeal  was  taken  to 
this  court. 

The  cause  was  argued  by  Mr,  Johnson^  for  the  appellants,  and 
Mr,  Crittenden^  for  the  appellees,  upon  the  two  grounds,  first,  of 
the  iurisdiction  of  the  court,  and  second,  on  the  facts  of  the  case. 

1  he  question  of  jurisdiction  came  up  again,  covering  additional 
points,  in  the  case  of  The  New  Jersey  Steam  Navigation  Company 
V,  The  Merchants'  Bank  of  Boston,  which  was  argued  by  Mr. 
Ames  and  Mr,  Whipple^  for  the  appellants,  and  Mr.  Greene  and 
Mr,  Webster^  for  the  appellees.  The  discussion  in  the  latter  case 
took  a  wider  range  than  in  that  now  under  review,  and  the  reporter 
prepared  himself  with  a  full  report  of  the  arguments  of  counsel, 
upon  the  entire  subject  of  jurisdiction.  But  the  court  having  order- 
ed the  New  Jersey  Company  case  to  be  continued  and  reargued, 
the  reporter  is  not  at  liberty,  of  course,  to  make  use  of  the  mate- 
rials, and  is  obliged  to  submit  the  report  of  the  case  of  the  two 
steamboats  to  the  profession  without  any  arguments  of  counsel. 

Mr.  Justice  WAYNE  delivered  the  opinipn  of  the  court. 

This  is  a  libel  in  rem^  to  recover  damages  for  injuries  arising 
from  a  collision,  alleged  to  have  happened  within  the  ebb  and  flow 
of  the  tide  in  the  Mississippi  river,  about  ninety-five  miles  above 
New  Orleaas. 

The  decree  of  the  Circuit  Court  is  resisted  upon  the  merits,  and 
also  upon  the  ground  that  the  case  is  not  within  th6  admiralty  and 
maritime  jurisdiction  of  the  courts  of  the  United  States. 

We  will  first  consider  the  point  of  jurisdiction. 

The  learned  counsel  for  the  appellants,  Mr,  Reverdy  Johnson^ 
contended,  that,  even  if  the  evidence  proved  that  the  collision 
took  place  within  the  ebb  and  flow  of  the  tide,  the  court  had  not 
jurisdiction,  because  the  locality  is  infra  corpus  comitatus. 

Two  grounds  were  taken  to  maintain  that  position.  ^ 

1.  That  the  grant  in  the  constitution  of  *'  all  cases  of  admiralty 
and  maritime  jurisdiction  "  was   limited  to  what  were  cases  of 
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admiralfy  and  maritime  jurisdiction  in  England  when  our  Revolu- 
tionaiT  war  began,  or  when  the  constitution  was  adopted,  and  that 
a  colhsion  between  ships  within  the  ebb  and  flow  of  the  tide,  infra 
corpus  comitaiusy  was  not  one  of  them. 

2.  That  the  distinguishing  limitation  of  admiralty  jurisdiction,  and 
decisive  test  against  it  in  England  and  in  the  United  States,  except 
in  the  cases  allowed  in  England,  was  the  competency  of  a  court  of 
common  law  to  give  a  remedy  in  a  given  case  in  a  trial  by  jury. 
And  as  auxiliary  to  this  ground  it  was  urged,  that  the  clause  in  tlie 
ninth  section  of  the  Judiciary  Act  of  1789  (1  Statutes  at  Large, 
77),  "  saving  to  suitors  in  all  cases  the  right  of  a  common  law 
remedy,  where  the  common  law  is  competent  to  give  it,"  took 
away  such  cases  from  the  admiralty  jurisdiction  of  the  courts  of  the 
United  States.     • 

The  same  positions  have  been  taken  again  by  Mr.  Ames  and 
Mr.  Whipple^  in  the  case  of  the  New  Jersey  bteam  Navigation 
Company  v.  The  Merchants'  Bank  of  Boston.  Every  thing  in 
support  of  them,  which  could  be  drawn  from  the  history  of  admiralty 
jurisdiction  in  England,  or  from  what  had  been  its  practice  in  the 
United  States,  and  from  adjudged  cases  in  both  countries,  was 
urged  by  those  gentlemen.  All  must  admit,  who  heard  them,  that 
nothing  was  omitted  which  could  be  brought  to  bear  upon  the  sub- 
ject. We  come,  then,  to  the  decision  of  these  points,  with  every 
advantage  which  learned  research,  and  ingenious  and  comprehensive 
deduction  from  it,  can  give  us. 

It  is  the  first  titne  that  the  point  has  been  distinctly  presented  to 
this  court,  whether  a  case  of  collision  in  our  rivers,  where  the 
tide  ebbs  and  flows,  is  within  the  admiralty  jurisdiction  of  the  courts 
of  the  United  States,  if  the  locality  be,  in  the  sense  m  which  it  is 
used  by  the  common  law  judges  in  England,  infra  corpus  comita- 
tus.  It  is  this  point  that  we  are  now  about  to  decide,  and  it  is  our 
wish  that  nothing  which  may  be  said  in  the  course  of  our  remarks 
shall  be  extended  to  embrace  any  other  case  of  contested  admiralty 
jurisdiction. 

We  do  not  think  tliat  either  of  the  grounds  taken  can  be  main- 
tained. But  before  giving  our  reasons  for  this  conclusion,  it  will 
be  well  for  us  to  state  the  cases  in  which  the  mstance  court  in 
England  exercised  jurisdiction  when  our  constitution  was  adopted. 

In  cases  to  enforce  judgments  of  foreign  admiralur  courts,  when 
the  person  or  his  goods  are  within  the  jurisdiction.  Alariners'  wages, 
except  when  the  contract  was  under  seal,  or  made  out  of  the  custom- 
ary way  of  such  contracts.  Bottomry,  in  certain  cases  only,  and 
under  many  restrictions.  Salvage,  when  the  property  ship^vrecked 
was  not  cast  ashore.  Cases  between  the  several  owners  of  ships, 
when  they  disputed  among  themselves  about  the  policy  or  advantage 
of  sending  her  upon  a  particular  voyage.  In  cases  of  goods,  and 
the  proceeds  of  goods  piratically  taken,  which  will  be  arrested  bv  a 
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warrant  from  the  court,  as  belonging  to  the  crown  and  as  droits  of 
the  admiralty.  And  in  cases  of  collision  and  injuries  to  property 
or  persons  on  the  high  seas. 

It  may  as  well  be  said  by  us,  at  once,  that,  in  cases  of  this  last 
class,  it  has  frequently  been  adjudicated  in  the  Endish  common  law 
courts,  since  the  restraining  statutes  of  Richard  II.  and  Henry  IV. 
were  passed,  that  high  seas  mean  that  portion  of  the  sea  which 
washes  the  open  coast ;  and  that  any  branch  of  the  sea  within  the 
fauces  terr<Bj  where  a  man  may  reasonably  discern  from  shore  to 
shore,  is,  or  at  least  may  be,  within  the  body  of  a  county.  In  fact, 
the  general  rule  in  England  has  been,  since  the  time  of  Lord  Coke, 
upon  the  interpretation  given  by  the  courts  of  common  law  to  the 
statutes  13  and  15  Richard  II.  and  2  Henry  IV.,  to  prohibit  the 
admiralty  from  exercising  jurisdiction  in  civil  cases,  or  causes  of 
action  arising  infra  corpus  comitatus.  So  sternly  has  the  ad- 
miralty been  excluded  irom  what  we  believe  to  have  been  its 
ancient  jurisdiction  in  England,  that  a  prohibition  within  a  few  years 
has  been  issued  in  a  case  of  collision  happening  between  the  Isle  of 
Wight  and  the  Hampshire  coast ;  and  a  case  of  collision  in  the  river 
Humber,  twenty  miles  from  the  main  sea,  but  within  the  flux  and 
reflux  of  the  tide,  has  been  held  not  to  be  within  the  admiralty 
jurisdiction.     The  Public  Opinion,  2  Hagg.  398. 

It  has  not,  however,  been. the  undisputed  rule,  nor  allowed  to 
be  the  correct  interpretation  of  the  statutes  of  Richard.  It  has 
always  been  contended  by  the  advocates  of  the  admiralty,  that 
ports,  creeks,  and  rivers  are  within  its  jurisdiction,  and  not  within 
those  statutes  ;  meaning  that  the  ancient  jurisdiction  in  such  local- 
ities was  not  excluded  by  the  words  of  the  statutes.  Browne, 
however,  in  his  Civil  and  Admiralty  Law,  vol.  2,  p.  92,  thinks  they 
were  within  the  words  of  the  statutes  ;  not  meaning,  though,  to 
aflirm  the  declaration  of  Lord  Coke,  that  those  statutes  were  affirm- 
ative of  the  common  law.  We  think  they  were  not.  However  much 
every  true  English  and  American  lawyer  may  feel  himself  indebted 
to  the  learning  of  that  great  lawyer,  and  will  ever  be  cautious  of 
disparaging  it,  it  is  difficult  for  any  one  to  read  and  reflect  upon  the 
part  which  he  took  in  the  controversy  upon  admiralty  jurisdiction  in 
England,  without  assenting  to  Mr.  Justice  BuUer's  remarks,  in 
Smart  v.  Wolf,  3  Dum.  &  East,  348  :  —  "  With  respect  to  what  is 
said  relative  to  the  admiralty  jurisdiction  in  4th  Inst.  135,  I  think 
that  part  of  Lord  Coke's  work  has  always  been  received  with  great 
caution,  and  frequently  contradicted.  He  seems  to  have  enter- 
tained not  only  a  jealousy  of,  but  an  enmity  against,  that  jurisdiction. 
The  passage  in  4th  Inst.  135,  disallowing  the  right  to  take  stipu- 
lations, is  expressly  denied  in  2  Lord  Raym.  1826.  And  I  may 
conclude  with  the  words  of  Lord  Holt  in  that  case,  that  in  this 
case  ^  the  admiralty  had  jurisdiction,  and  there  is  neither  statute  nor 
common  law  to  restrain  them.'  " 
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Having  thus  admitted,  to  the  fullest  extent,  the  locality  in  Eng- 
land within  which  the  courts  of  common  law  permitted  the  admi- 
ralty to  exercise  jurisdiction  in  cases'  of  collision,  we  return  to  the 
ground  taken,  that  the  same  limitation  is  to  be  imposed,  in  like  cases, 
upon  the  admiralty  courts  of  the  United  States. 

We  have  already  said  it  cannot  be  maintained.  It  is  opposed  by 
general,  and  also  by  constitutional  considerations,  to  which  we  have 
not  heard  an  answer. 

Tn  the  first  place,  those  who  framed  the  constitution,  and  the  law- 
yers in  America  in  that  day,  were  familiar  with  a  different  and  more 
extensive  jurisdiction  in  most  of  the  States  when  they  were  colonies, 
than  was  allowed  in  England,  from  the  interpretation  which  was 
given  by  the  common  law  courts  to  the  restraining  statutes  of  Rich- 
ard II.  and  Henry  IV.  The  commissions  to  the  vice-admir?ds  in 
the  colonies  in  North  America,  insular  and  continental,  contained  a 
much  larger  jurisdiction  than  existed  in  England  when  they  were 
granted.  Thiat  to  the  governor  of  New  Hampshire,  investing  him 
with  the  power  of  an  admiralty  judg6,  declares  the  jurisdiction  to 
extend  *'  throughout  all  and  every  the  sea-shores,  public  streams, 
ports,  fresh-water  rivers,  creeks  and  arms,  as  well  of  the  sea  as  of 
the  rivers  and  coasts  whatsoever,  of  our  said  provinces." 

In  a  work  by  Anthony  Stokes,  his  Majesty's  chief  justice  m  Geor- 
gia, entitled,  '*  A  View  of  the  Constitution  of  the  British  Colonies 
m  North  America  and  the  West  Indies,"  will  be  found,  at  page  166, 
the  form  of  the  commission  of  vice-admiral  for  the  provinces  in 
North  America.  He  says,  in  page  1 50,  the  dates  in  the  commission 
are  arbitrary,  and  the  name  of  any  particular  provmce  is  omitted. 
Its  language  is,  —  "  And  we  do  hereby  remit  and  grant  unto  you,  the 
aforesaid  A.  B.,  our  power  and  authority  in  and  throughout  our 
province  of afore  mentioned,  &c.  &c.,  and  maritime  ports  what- 
soever, of  the  same  and  thereto  adjacent,  and  also  throughout  all  and 
every  of  the  sea-shores,  public  streams,  ports,  fresh-water  rivers, 
creeks  and  arms,  as  well  of  the  sea  as  of  the  rivers  and  coasts  what- 
soever, of  our  said  province  of  F."  The  extracts  from  both  com- 
missions are  the  same.  We  have  the  authority  of  Chief  Justice 
Stokes,  that  all  given  in  the  colonies  were  alike.  The  jurisdiction 
given  in  those  commissions  is  as  large  as  was  exercised  in  the  an- 
cient practice  in  admiralty  in  England.  It  should  be  observed,  too, 
that  they  were  given  long  before  any  difficulties  occurred  between 
the  mother  country  and  ourselves  ;  and  that  they  contained  no 
power  complained  of  by  us  afterwards,  when  it  was  said  an  attempt 
was  made  to  extend  admiralty  powers  "  beyond  these  ancient 
limits."  The  king's  authority  to  grant  those  commissions  in  the 
colonies  has  never  been,  and  cannot  be,  denied.  In  all  the  appeals 
taken  from  the  colonial  courts  to  the  High  Court  of  Admiralty  in 
England,  no  such  thing  was  ever  intimated. 

Was  it  not  known,  also,  that,  whilst  the  States  were  colonies,  vice- 
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admiralty  courts  had  been  in  all  of  them,  —  in  some,  as  has  just  been 
said,  by  commissions  from  the  crown,  with  additional  powers  con- 
ferred upon  them  by  acts  of  Parliament ;  in  others,  by  rights  re- 
served in  their  charters,  and  in  other  colonies  by  their  own  legisla- 
tion ?  —  that,  whether  from  either  source,  they  exercised  a  jurisdic- 
tion over  all  maritime  contracts,  and  over  torts  and  injuries,  as  well 
in  ports  as  upon  the  high  seas  ?  —  that  acts  of  Parliament  recognized 
their  jurisdiction  as  original  maritime  jurisdiction,  in  all  seizures  for 
contravention  of  the  revenue  laws  ? 

Was  not  a  larger  jurisdiction  m  admiralty  exercised  in  Massachu- 
setts, throughout  her  whole  colonial  existence,  than  was  permitted 
to  the  adrairallv  in  England  by  the  prohibitions  of  her  common 
law  courts  ?  Were  her  members  in  the  convention  which  formed 
our  constitution  ignorant  of  it  ? 

Were  the  members  from  Pennsylvania  and  South  Carolina  for- 
getful, that  the  extent  of  the  admiralty  jurisdiction  in  the  colonies 
had  been  the  subject  of  judicial  inquiry  m  England,  growing  out  of 
proceedings  in  the  admiralty  courts  of  both  of  those  States  in  reve- 
nue cases  ?  —  that  it  had  been  decided  in  1754,  in  the  case  of  the 
Vrow  Dorothea,  2  Rob.  246,  — which  was  an  appeal  from  the  vice- 
admiralty  judge  in  South  Carolina  to  the  High  Court  of  Admiralty, 
and  thence  to  the  delegates,  —  that  the  jurisdiction  in  admiralty  in 
the  colonies  for  a  breach  of  the  revenue  laws  was  in  its  nature  mari- 
time, and  was  not  a  jurisdiction  specially  conferred  by  the  statute 
of  William  III.,  ch.  22,  §  6  ;  a  judgment  which  subsequently  re- 
ceived the  assent  of  all  the  common  law  jndges,  in  a  reference  to 
them  from  the  privy  council }  2  Rob.  246  ;  8  Wheat.  397,  note. 
This,  loo,  after  an  eminent  lawyer,  Mr.  West,  assigned  as  counsel  to 
the  Commissioners  of  Trade  and  Plantations,  had  in  1720  expressed 
the  opinion,  that  the  statutes  of  13  and  15  Richard  II.,  ch.  3,  and 
2  Henry  IV.,  ch.  11,  and  27  Elizabeth,  ch.  11,  were  not  intro- 
ductive  of  new  laws,  but  only  declarative  of  the  common  law,  and 
were  therefore  of  force  in  the  plantations  ;  and  that  none  of  the  acts 
of  trade  and  navi^tion  gave  die  admiralty  judges  in  the  West  In* 
dies  increase  of  jurisdiction  beyond  that  exercised  by  the  High 
Court  of  Admiralty  at  home. 

Shall  it  be  presumed,  also,  that  the  members  of  the  convention 
were  altogether  disregardful  of  what  had  been  the  early  legislation 
of  several  of  the  States,  when  they  were  colonies,  upon  admiralty 

{'urisdiction  and  the  rules  for  proceeding  in  such  courts  f  —  of  the 
arger  jurisdiction  given  by  Virginia  fay  her  act  of  1660,  than  was  at 
that  time  allowed  to  the  admiral^r  in  England  ?  —  that  it  was  passed 
in  the  year  that  the  ordinance  of  the  republican  government  in  Eng- 
land expired  by  the  restoration  ?  That  ordinance  revived  much  of 
the  ancient  jurisdiction  in  admiralty.  It  was  judicially  acted  upon 
in  England  for  twelve  years.  When  it  expired  there,  the  enlight- 
ened infiuences  connected  with  trade  and  foreign  conmierce,  ^^  and 
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the  uncertainty  of  jurisdiction  in  the  trial  of  maritime  causes,"  which 
led  to  its  enactment,  no  doubt  had  their  weight  m  inducing  Virginia, 
then  our  leading  colony  in  commerce,  to  adopt  by  legislation  many 
of  its  provisions.  That  ordinance  and  the  act  of  Virginia  have,  in 
our  view,  important  bearings  upon  the  point  under  consideration. 
They  were  well  known  to  those  who  represented  Virginia  in  the 
convention.  In  its  proceedings,  they  had  an  active  and  intellectual 
agency,  which  makes  it  very  unlikely  that  they  were  unmindful  of 
the  admiralty  jurisdiction  in  Virginia.  In  New  York,  also,  there 
was  a  court  of  admiralty,  the  proceedings  of  which  were  according 
to  the  course  of  the  civil  law.  Maryland,  too,  had  her  admiralty, 
differing  in  jurisdiction  from  that  of  England. 

Further,  the  proceedings  of  our  Continental  Congress  in  1774 
afibrd  reasons  for  us  to  conclude  that  no  such  limitation  was  meant. 
The  admiralty  jurisdiction,  ancient  and  circumscribed  as  it  after- 
wards was  in  England,  and  as  it  was  exercised  in  the  colonies,  was 
necessarily  the  subject  of  examination,  when  the  Coiigress  was 
preparing  the  declaration  and  resolves  of  the  14th  October,  1774  ; 
m  which  it  is  said,  ^^  that  the  several  acts  of  4  George  III.,  ch. 
15,  34  ;  5  Geo.  HI.,  ch.  25  ;  6  Geo.  III.,  ch.  52  ;  7  Geo.  III., 
ch.  41  ;  and  8  Geo.  III.,  ch.  22,  which  impose  duties  for  the  pur- 
pose of  raising  a  revenue  in  America,  extend  the  power  of  the  ad- 
miralty courts  beyond  their  ancient  limits."  Journal  of  Congress, 
1774,  21.  Again,  when  it  was  said  (Journal,  33),  after  reciting 
other  grievances  under  the  statute  of  1767,  —  "  And  amidst  the  just 
fears  and  jealousies  thereby  occasioned,  a  statute  was  made  in  the 
next  year  (1768)  to  establish  courts  of  admiralty  on  a  new  model, 
expressly  for  the  end  of  more  effectually  recovenng  of  the  penalties 
and  forfeitures  inflicted  by  acts  of  Parliament,  framed  for  the  pur- 
pose of  raising  revenue  in  America."  And  again,  in  the  address 
to  the  king  (Journal,  47),  it  is  said,  —  "  By  several  acts  of  Parlia- 
ment, made  in  the  fourth,  fifth,  sixth,  seventh,  and  eighth  years  of 
your  Majesty's  reign,  duties  are  imposed  upon  us  for  the  purpose 
of  raising  a  revenue,  and  the  powers  of  the  admiralty  and  vice-admi- 
ralty courts  are  extended  beyond  their  ancient  limits  ;  whereby  our 
property  is  taken  from  us  without  our  consent,"  &c.  Why  this 
repeated  allusion  to  the  ancient  limits  of  admiralty  jurisdiction,  by 
men  fully  acquainted  with  every  part  of  English  jurisprudence,  if 
they  had  not  believed  it  had  existed  in  Endand  at  one  time  much 
beyond  what  was  at  that  time  its  exercise  in  her  admiralty  courts  .' 

With  these  proceedings  of  the  Continental  Congress  every  mem- 
ber of  the  convention  which  framed  the  constitution  was  familiar. 
They  knew,  also,  what  had  been  the  extent  and  the  manner  of  the 
exercise  of  admiralty  jurisdiction  in  the  States,  after  the  war  began, 
until  the  articles  of  confederation  had  been  ratified,  —  what  it  had 
been  thence  to  the  adoption  of  the  constitution.  Advised,  as  they 
were  by  personal  experience,  of  the  difficulties  which  attended  the 
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separate  exercise  by  the  States  of  admiralty  powers,  before  the 
confederation  was  formed,  and  afterwards  from  the  restricted  grant 
of  judicial  power  in  its  articles,  can  it  be  supposed,  in  framing  the 
constitution,  when  they  were  endeavouring  to  apply  a  remedy  for 
those  evils  by  getting  the  States  to  yield  admiralty  jurisdiction  alto- 
gether to  the  United  States,  it  was  intended  to  circumscribe  the  larger 
jurisdiction  existing  in  them  to  the  limited  cases,  and  those  only  then 
allowed  in  England*  to  be  cases  of  admiralty  and  maritime  jurisdic- 
tion ?  —  that  the  latter  was  exclusively  intended,  without  any  refer- 
ence to  the  former,  with  which  they  were  most  familiar  ?  Can  it  be 
reasonable  to  infer  that  such  were  the  intentions  of  the  framers  of 
the  constitution  ?  Is  it  not  more  reasonable  to  say,  —  nay,  may  we 
not  say  it  is  certain,  —  that,  in  their  discussions  and  thoughts  upon 
the  grant  of  admiralty  jurisdiction,  they  mingled  with  what  they  knew 
were  cases  of  admiralty  jurisdiction  in  England  what  it  actually  was 
and  had  been  in  the  States  they  were  representing,  with  an  enlarged 
comprehension  of  the  controversy  which  had  been  carried  on  in  Eng- 
land for  more  than  two  hundred  years,  between  the  judges  of  the 
conmion  law  courts  and  the  admiralty,  upon  the  subject  of  its  juris- 
diction ?  Besides,  nothing  can  be  found  in  the  debates  of  the  con- 
vention, nor  m  its  proceedings,  nor  in  the  debates  of  the  conventions 
in  the  States  upon  the  constitution,  to  sanction  such  an  idea.  It  is 
remarkable,  too,  that  the  words,  ^'  all  cases  of  admiralty  and  mari- 
time jurisdiction,"  as  they  now  are  in  the  constitution,  were  in  the 
first  plan  of  government  submitted  to  the  convention,  and  that  in 
all  subsequent  proceedings  and  reports  they  were  never  changed. 
There  was  but  one  opinion  concerning  the  grant,  and  that  was,  the 
necessity  to  give  a  power  to  the  United  States  to  relieve  them  from 
the  difficulties  which  had  arisen  from  the  exercise  of  admiralty  ju- 
risdiction by  the  States  separately.  That  would  not  have  been  ac- 
complished, if  it  had  been  intended  to  limit  the  power  to  the  few 
cases  of  which  the  English  courts  took  cognizance. 

But,  besides  what  we  have  already  said,  there  is,  in  our  opinion,~^ 
an  unanswerable  constitutional  objection  to^the  limitation  of  '^  alf 
cases  of  admiralty  and  maritime  jurisdiction,"  as  it  is  expressed  in 
the  constitution,  to  the  cases  of  admiralty  and  maritime  jurisdiction 
in  England  when  our  constitution  was  adopted.  To  do  so  would 
make  the  latter  a  part  and  parcel  of  the  constitution,  —  as  much  so 
as  if  those  cases  were  written  upon  its  face.  It  would  take  away 
from  the  courts  of  the  United  Stales  the  interpretation  of  what  were 
cases  of  admiralty  and  maritime  jurisdiction.  It  would  be  a  denial  to 
Congress  of  all  legislation  upon  the  subject.  It  would  make,  for  all 
time  to  come,  without  an  amendment  of  the  constitution,  that  unal- 
terable by  any  legislation  of  ours,  which  can  at  any  time  be  changed 
by  the  Parliament  of  England,  —  a  limitation  which  never  could 
have  been  meant,  and  cannot  be  inferred  from  the  words,  which 
extend  the  jurisdiction  of  the  courts  of  the  United  States  **  to  aU 
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cases  of  admiralty  and  maritime  jurisdiction."  One  extension  of  the 
jurisdiction  of  the  courts  of  the  United  States  exists  beyond  the  limi- 
tation proposed,  just  as  it  existed  in  the  colonies  before  they  became 
independent  States,  which  never  has  been  a  case  of  admiralty  jurisdic- 
tion in  England.  We  mean  seizures  under  the  laws  of  impost,  nav- 
igation, or  trade  of  the  United  States,  where  the  seizures  are  made 
on  waters  navigable  from  the  sea  by  vessels  of  ten  or  more  tons 
burden,  within  the  respective  districts  of  the  cotirts,  as  well  as  upon 
the  high  seas.  And  this,  we  have  shown  in  a  previous  part  of  this 
opinion,  was  decided  in  England  as  early  as  1754,  with  the  subsequent 
assent  of  the  common  law  judges,  not  to  be  a  jurisdiction  conferred 
upon  the  courts  of  admiralty  in  the  colonies  by  statutes,  but  was  a 
case  in  the  colonies  of  admiral^  jurisdiction  (2  Rob.  246).  And 
so  it  is  treated  in  the  ninth  section  of  the  Judiciary  Act  of  1789. 
We  cannot  help  thinkuig  that  section  —  a  declaration  by  Congress 
contemporary  with  the  adoption  of  the  constitution  —  very  decisive 
against  the  limitation  contended  for  by  counsel  in  this  case.  Again, 
this  court  decided,  as  early  as  1805  (2  Cranch,  405),  in  the  case 
of  the  Sally,  that  the  forfeiture  of  a  vessel,  under  the  act  of  Con- 
gress against  the  slave-trade,  was  a  case  of  admiralty  and  maritime 
jurisdiction,  and  not  of  common  law.  And  so  it  had  done  before, 
m  the  case  of  the  La  Vengeance  (3  Dall.  397).  Again,  Congress, 
by  an  act  passed  the  19th  of  June,  1813  (3  Stat,  at  Laige,  2), 
declared  that  a  vessel  employed  in  a  fishing  voyage  should  be  an- 
swerable for  the  fishermen's  share  of  the  fish  caught,  upon  a  con- 
tract made  on  land,  in  the  same  form  and  to  the  same  effect  as  any 
other  vessel  is  by  law  liable  to  be  proceeded  against  for  the  wages 
of  seamen  or  mariners  in  the  merchant  service.  We  shall  cite  no 
more,  though  we  might  do  so,  of  legislative  and  jutjicial  mterpreU- 
tions,  to  show  that  thie  admiralty  jurisdiction  of  the  courts  of  the 
United  States  is  not  confined  to  the  cases  of  admiralty  jurisdiction 
in  England  when  the  constitution  was  adopted. 

No  such  interpretation  has  been  permitted  in  respect  to  any  other 
power  m  the  constitution.  In  what  aspect  would  it  not  be  pre- 
sented, if  applied  to  the  clause  immediately  preceding  the  grant  of 
admiralty  jurisdiction,  — "  to  all  cases  affecting  ambassadors, 
other  mmisters,  and  consuls  "  ?  Is  that  grant,  too,  to  be  interpret- 
ed by  the  jurisdiction  which  the  English  common  law  courts  exercise 
in  cases  affecting  those  functionaries,  or  to  be  regulated  by  what 
Lord  Coke  says,  in  4  Inst.  152,  to  be  their  liabilities  to  punbhment 
for  offences  ?  Try  the  interpretation  proposed  by  its  application  to 
the  grant  to  Congress  "  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  Uie  United  States."  Would  it  not  result 
in  this,  that  all  the  power  which  Congress  had  under  that  grant 
was  the  bankrupt  system  of  England  as  it  existed  there  when  the 
constitution  was  adopted  ?  Such  a  limitation  upon  that  clause  we 
deny.     We  think  we  may  very  safely  say,  such  interpretations  of 
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any  grant  in  the  constitution,  or  limitations  upon  those  grants,  ac- 
cording to  any  English  legislation  or  judicial  rule,  cannot  be  per- 
mitted. At  most,  they  furnish  only  analogies  to  aid  us  in  oiu*  con- 
stitutional expositions.  We  therefore  conclude,  that  the  grant  of 
admiralty  power  to  the  courts  of  the  United  States  was  not  intend- 
ed to  be  limited  or  to  be  interpreted  by  what  werQ  cases  of  admiralty 
jurisdiction  in  England  when  the  constitution  was  adopted. 

We  will  now  consider  the  proposition,  that  the  test  against 
admiralty  jurisdiction  in  England  and  the  United  States  is  the 
competency  of  a  court  of  common  law  to  give  a  remedy  in  a  given 
case  in  a  trial  by  jury  ;  or  that  in  all  cases,  except  m  seamen's 
wages,  where  the  courts  of  common  law  have  a  concurrent  jurisdic- 
tion with  the  admiralty,  and  can  tr^  the  cause  and  give  redress,  that 
alone  takes  away  the  admiralty  junsdiction.  It  has  the  authority  of 
Lord  Coke  to  sustain  it.  But  it  was  the  effort  and  the  design  of  Lord 
Coke  to  make  locality  the  boundary  in  cases  of  contract,  as  well  as 
in  tort,  that  is,  to  limit  the  jurisdiction  in  admiralty  to  contracts 
made  on  the  sea  and  to  be  executed  on  the  se^  ;  and  to  exclude  its 
jurisdiction  in  all  cases  of  marine  contracts  made  on  the  land,  though 
they  related  exclusively  to  marine  services,  principally  to  be  exe- 
cuted on  the  sea.  To  that  extent  the  admiralty  courts  were  pro- 
hibited by  the  common  law  judges  from  exercisine  jurisdiction, 
until  the  unreasonableness  and  inconvenience  of  the  restriction 
forced  them  to  relax  it  in  the  case  of  seamen's  wages.  Then  it 
was  that  the  common  law  courts  began  to  reflect  upon  what  juris- 
diction in  admiralty  rested,  and  upon  the  principles  upon  which  it 
would  attach.  With  the  acknowledgment  of  all  of  them  ever  since, 
it  was  affirmed  that  the  subject-matter,  and  not  locality,  determined 
the  jurisdiction  in  cases  of  contract.  Passing  over  intermediate 
decisions  showing  the  manner  and  the  reasons  given  for  the  relaxa- 
tion in  the  one  case,  and  the  revival  of  the  other,  for  which  the 
admiralty  always  contended,  we  will  cite  the  case  of  Menetone  v. 
Gibbons,  3  Dum.  &  East,  269,  270.  Lord  Kenyon  and  Sir 
Francis  BuUer  say,  in  that  case,  the  question  whether  the  admiralty 
has  or  has  not  jurisdiction  depends  upon  the  subject-matter.  We 
wish  it  to  be  remarked,  however,  that  the  manner  of  proceeding  is 
another  affair,  with  which  we  do  not  meddle  now. 

It  was  only  upon  the  prbciple  that  the  subject-matter  in  cases  of 
contract  determined  the  jurisdiction,  that  this  court  decided  the 
cases  of  The  Aurora,  1  Wheat.  96,  The  General  Smith,  4  Wheat. 
438,  and  The  St.  Jago  de  Cuba,  9  Wheat.  409.    • 

If,  then,  in  both  classes  of  civil  cases  of  which  the  instance  court 
has  jurisdiction,  subject-matter  in  the  one  class,  and  localitpr  in  the 
other,  ascertains  it,  neither  a  jury  trial  nor  the  concurrent  jurisdic- 
tion of  the  common  law  courts  can  be  a  test  for  jurisdiction  m  either 
class.  Crimes,  as  well  those  of  which  the  admiralty  has  jurisdiction 
as  those  of  which  it  has  not,  except  in  cases  of  impeachment,  the 
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constitution  declares  shall  be  tried  by  a  jury.  But  there  b  no  pro- 
vision, as  the  constitution  originally  was,  from  which  it  can  be  in- 
ferred that  civil  causes  in  admiralty  were  to  be  tried  by  a  jury, 
contrary  to  what  the  framers  of  the  constitution  knew  was  the  mode 
of  trial  of  issues  of  fact  in  the  admiralty.  We  confess,  then,  we 
cannot  see  how  they  are  to  be  embraced  in  the  seventh  amendment 
of  the  constitution,  providing  that  in  suits  at  common  law  the  trial 
by  juiy  should  be  preserved.  Cases  imder  twenty  dollars  are  not 
so  provided  for.  Does  not  the  specification  of  amount  show  the 
class  of  suits  meant  in  the  amendment,  if  any  thing  could  show  it 
more  conclusively  than  the  term  "  suits  at  common  law  "  ? 

Suits  at  common  law  are  a  distinct  class,  so  recognized  in  the 
constitution,  whether  they  be  such  as  are  concurrent  with  suits 
of  which  there  is  jurisdiction  m  admiralty,  or  not.  Can  con- 
current jurisdiction  imply  exclusion  of  junsdiction  from  tribunals, 
in  cases  admitted  to  have  been  cases  in  admiralty,  witliout  trial  bv 
jury  ?  Again,  suits  at  common  law  indicate  a  class,  to  distbguish 
them  from  suits  in  equity  and  admiralty  ;  cases  in  admiralty  an- 
other class  distinguishable  from  both,  as  well  as  to  the  system  of 
laws  determining  them  as  the  manner  of  trial,  except  that  in  equity 
issues  of  fact  may  be  sent  to  the  common  law  courts  for  a  trial  by 
jury.  Suppose,  then,  the  seventh  amendment  of  the  constitution  had 
not  been  made,  suits  at  the  common  law  and  in  admiralty  would  have 
been  tried  in  the  accustomed  way  of  each.  But  an  amendment  is 
made,  inhibiting  any  law  from  bemg  passed  which  shall  take  awav  the 
right  of  trial  by  jury  in  suits  at  common  law.  Now  by  what  rule  of 
interpretation  or  by  what  course  of  reasoning  can  such  a  provision 
be  converted  into  an  inhibition  upon  the  mode  of  trial  of  suits  which 
are  not  exclusivelv  suits  at  common  law,  recognized,  too,  as  such  by 
the  constitution,  for  the  trial  of  which  Congress  can  establish  courts 
which  are  not  courts  of  common  law,  but  courts  of  admiralty,  with- 
out or  with  a  jury,  in  its  discretion,  to  try  all  issues  of  fact  ?  Tried 
in  eidier  way,  though,  they  are  still  cases  in  admiralty,  and  this  power 
in  Congress,  under  the  grant  of  admiralty  jurisdiction,  to  try  issues  of 
fact  in  It  by  jury,  being  as  well  known  when  the  seventh  amendment 
was  made  as  it  is  now,  is  conclusive  that  it  was  done  with  reference 
to  suits  at  common  law  alone.  There  is  no  escape  from  this  result, 
unless  it  is  to  be  implied  that  the  amendments  were  proposed  by 
persons  careless  or  ignorant  of  the  difference  in  the  mode  of  trial  of 
suits  at  common  law  and  in  admiraltjr.  But  they  were  not  so,  for 
we  find  some  of-them  jn  Congress,  a  few  months  after,  preparing  and 
concurrmg  in  the  enactment  of  a  law,  that  the  ^^  trials  of  issues  in 
fact  in  the  District  Courts,  in  all  causes  except  civil  causes  of 
admiralty  and  maritime  jurisdiction,  shall  be  by  jury." 

In  respect  to  the  clause  m  the  ninth  section  of  the  Judiciary 
Act,  —  *'  saving  and  reservmg  to  suitors  in  all  cases  a  conunon 
law  remedy  where  the  common  law  is  competent  to  give  it,"  —  we 
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remark,  its  meaning  is,  that  in  cases  of  concurrent  jurisdiction  m 
admiralty  and  common  law,  the  jurisdiction  in  the  latter  is  not 
taken  away.  The  saving  is  for  the  benefit  of  suitors,  plaintiff  and 
defendant,  when  the  plaintiff  in  a  case  of  concurrent  jurisdiction 
chooses  to  sue  in  the  common  law  courts,  so  giving  to  himself  and 
the  defendant  all  the  advantages  which  such  tribunals  can  give  to 
suitors  in  them.  It  certainly  could  not  have  been  intended  more 
for  the  benefit  of  the  defendant  than  for  the  plaintiff,  which  would 
be  the  case  if  he  could  at  his  will  force  the  plaintiff  into  a  common 
law  court,  and  in  that  way  release  himself  and  his  property  from  all 
the  responsibilities  which  a  court  of  admiralty  can  impose  upon  boih, 
as  a  security  and  indemnity  for  injuries  of  which  a  libellant  may  com- 
plain, —  securities  which  a  court  of  common  law  cannot  give. 

Having  disposed  of  the  objections  to  the  jurisdiction  of  the 
courts  of  admiralty  of  the  United  States,  growmg  out  of  the  sup- 
posed limitation  of  them  to  the  cases  allowed  in  England  and  from 
the  test  of.  jury  trial,  we  proceed  to  consider  that  objection  to  juris- 
diction in  this  case,  because  the  collision  took  place  infra  corpus 
comitatus.  We  have  admitted  the  validity  of  this  objection  in 
England,  but  on  the  other  hand  it  cannot  be  denied  that  tne  restric- 
tion there  to  cases  of  collision  happening  super  altum  mare^  or 
without  the  fauces  terroe^  was  imposed  by  the  statutes  of  Richard, 
contrary  to  what  had  been  m  England  the  ancient  exercise  of 
admiralty  jurisdiction  in  ports  and  havens  within  the  ebb  and  flow  of 
the  tide.  We  have  seen  no  case,  ancient  or  modern,  from  which  it 
can  correcdy  be  inferred,  that  such  exercise  of  jurisdiction  was  pro- 
hibited by  mere  force  of  the  common  law.  The  most  that  can  be 
said  in  favor  of  the  statutes  of  Richard  being  affirmative  of  the  com- 
mon law,  are  the  assertions  of  Lord  Coke  and  the  prohibitions  of 
the  common  law  courts,  subsequent  to  those  statutes,  and  founded 
upon  them,  restricting  the  jurisdiction  of  the  courts  of  admiralty 
to  cases  of  collisions  happening  upon  the  high  seas  ;  contrary  to 
what  we  have  already  said  was  its  ancient  jurisdiction  in  ports  and 
havens  in  cases  of  torts  and  collision,  and  certainly  in  opposition 
to  what  was  then,  and  still  continues  to  be,  the  admiralty  jurisdic- 
tion, in  cases  of  collision,  of  every  other  country  in  Europe. 

But  giving  to  such  prohibitions  of  the  courts  of  common  law. 
the  utmost  authority  claimed  for  them,  —  that  is,  that  they  are  af- 
firmances of  the  common  law  as  interpretations  of  the  statutes  of 
Richard,  —  does  it  follow  that  they  are  to  be  taken  as  a  rule  in  the 
admiralty  courts  of  the  United  States  in  cases  of  collision  ?  Must 
it  not  first  be  shown  that  the  statutes  of  Richard  were  in  force  as 
iuch  in  America,  and  that  the  colonies  considered  and  adopted  that 
portion  of  the  common  law  as  applicable  to  their  situation  ?  Now, 
the  statutes  of  Richard  were  never  in  force  in  any  of  the  colonies, 
except  as  they  were  adopted  by  the  legislation  of  some  of  them  ; 
and  the  common  law  only  in  its  general  principles,  as  they  were  ap- 
39* 
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plicable,  with  such  portions  of  it  as  were  adopted  by  common 
consent  in  any  one  of  the  colonies,  or  by  statute.  This  being  so, 
the  rule  in  England  for  collision  cases  bemg  neither  obligatory  here 
by  the  statutes  of  Richard  nor  by  the  common  law,  we  feel  our- 
selves permitted  to  look  beyond  them,  to  ascertain  what  the  locality 
Is  which  gives  jurisdiction  to  the  courts  of  the  United  States  in 
cases  of  collision  or  tort,  or  what  makes  the  subject-matter  of  any 
service  or  undertaking  a  marine  contract.  Are  we  bound  to  say, 
because  it  has  been  so  said  by  the  common  law  courts  in  England 
in  reference  to  the  point  under  discussion,  that  sea  always  means 
high  sea,  or  the  main  sea  ?  —  that  the  waters  Sowing  from  it  into 
havens,  ports,  and  rivers  are  not  "parcel  of  the  sea"  ?  —  that 
the  fact  of  the  political  division  of  a  country  into  counties  makes  it 
otherwise,  and  takes  away  the  jurisdiction  in  admiralty,  in  respect 
to  all  the  marine  means  of  commerce  and  the  injuries  which  may 
be  done  to  vessels  in  their  passage  from  the  sea  to  their  ports  of 
destination,  and  in  their  outward-bound  voyages  until  they  are  upon 
the  high  sea  ?  Is  there  not  a  surer  foundation  for  a  correct  ascer- 
tainment of  the  locality  of  marine  jurisdiction  in  the  general  ad- 
miralty law,  than  the  designation  of  it  by  the  common  law  courts  in 
England  ?  Especially  when  the  latter  has  in  no  instance  been  ap- 
plied bv  England  as  a  limitation  upon  the  general  admiralty  law  m 
any  of  her  colonies  ;  and  when  in  all  of  them,  until  the  act  of  2 
William  IV.,  c.  51,  was  passed,  the  commissions  gave  to  her  vice- 
admirals  jurisdiction  "  throughout  all  and  every  of  the  sea-shores, 
public  streams,  ports,  fresh-water  rivers,  creeks  and  arms,  as  well 
of  the  sea  as  of  the  rivers  and  coasts  whatsoever."  Besides,  the 
use  of  the  word  sea  to  fix  admiralty  jurisdiction,  and  what  part  of 
it  nught  be  within  the  body  of  a  county,  have  not  been  settled 
pomts  amons  the  common  law  judges  in  England.  Lord  Hale  dif- 
fered from  Lord  Coke.  The  former,  in  defining  what  the  sea  is, 
says,  —  "  that  it  is  either  that  which  lies  within  the  body  of  the 
county  or  without ;  that  arm  or  branch  of  the  sea  which  lies  within 
the  fauces  terra  is,  or  at  least  may  be,  within  the  body  of  a  county  ; 
that  part  which  lies  not  within  the  body  of  a  county  is  called  the 
main  sea."  It  is  difficult  to  reconcile  the  differences  of  opinion  and 
of  definition  given  by  the  common  law  courts  in  Lord  Cokeys  day, 
and  for  fifty  years  afterwards,  as  to  the  meaning  and  legal  applica- 
tion of  the  word  sea,  so  as  to  make  a  practical  rule  to  govern  the 
decisions  of  cases,  or  to  determine  what  were  cases  of  admiralty 
jurisdiction.  But  there  is  no  difficulty  in  making  such  a  rule,  u 
the  construction  of  it,  by  the  admiralty  courts,  is  adopted.  In 
that  construction,  it  meant  not  only  high  sea,  but  arms  of  the  sea, 
waters  flowing  from  it  into  ports  and  havens,  and  as  high  upon  rivers 
as  the  tide  ebbs  and  flows.  We  think  in  the  controversy  between 
the  courts  of  admiralty  and  common  law,  upon  the  subject  of  ju- 
risdiction, that  the  former  have  the  best  of  the  argument ;  that  they 
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maintain  the  jurisdiction  for  which  they  contend  witli  more  learn- 
ing, more  directness  of  purpose,  and  without  any  of  that  verbal 
subtilty  which  is  found  in  the  arguments  of  their  adversaries.  The 
conclusions  of  the  admiralty,  too,  are  more  congenial  with  our  ge- 
ographical condition.  We  may  very  reasonably  infer  they  were 
thought  so  on  that  account  by  the  framers  of  the  constitution  when 
the  judicial  grant  was  expressed  by  them  in  the  words,  —  "all 
cases  of  admiralty  and  maritime  jurisdiction."  In  those  words  it  [ 
is  given  by  Congress  to  the  courts,  leaving  to  them  the  interpre- 
tation of  what  were  such  cases  ;  as  well  Ae  subject-matter  which 
makes  them  so,  as  the  locality  which  gives  admirahy  jurisdiction 
in  cases  of  tort  and  coUision.  The  grant,  too,  has  been  interpreted 
by  this  court  in  some  cases  of  the  first  class,  which  leaves  no  doubt 
upon  our  minds  as  to  the  locality  which  gives  jurisdiction  in  the 
other.  We  do  not  consider  it  an  open  question,  but  res  adjtidiccUa 
by  this  court.  In  Peyroux  et  al.  v.  Howard  &  Varion,  7  Pet. 
342,  the  objection  to  the  jurisdiction  was  overruled,  upon  the 
ground  that  the  subject-matter  of  the  service  rendered  was  mar- 
itime, and  performed  within  the  ebb  and  flow  of  the  tide,  at  New 
Orleans.  The  court  say,  although  the  current  in  the  Mississippi  at 
New  Orleans  may  be  so  strong  as  not  to  be  turned  backward  by 
the  tide,  yet  if  the  efiect  of  the  tide  upon  the  current  is  so  great  as 
to  occasion  a  regular  rise  and  fall  of  Uie  water,  it  may  properly  be 
said  to  be  within  the  ebb  and  flow  of  the  tide.  The  material  con- 
sideration is,  whether  the  service  is  essentially  a  maritime  service 
and  to  be  performed  on  the  sea  or  on  tide  water.  In  the  case  of  The 
Steamboat  Orieahs  v.  Phoebus,  11  Peters,  175,  the  jurisdiction  of 
the  court  was  denied,  on  the  ground  that  the  boat  was  not  employed 
or  intended  to  be  employed  in  navigation  and  trade  on  the  sea,  or 
on  tide  teaters.  In  Steamboat  Jefferson,  Johnson  claimant,  10 
Wheat.  428,  this  court  says,  —  "In  respect  to  contracts  for  the  hire 
of  seamen,  the  admiralty  never  pretended  to  claim,  nor  could  it 
rightfully  exerci§e,  any  jurisdiction,  except  in  cases  where  the  ser- 
vice was  substantially  performed,  or  to  be  performed,  on  the  sea  or 
upon  waters  within  the  ehb  and  flow  of  the  tide.  This  is  the  pre- 
scribed limit,  wliich  it  was  not  at  liberty  to  transcend.  We  say, 
the  service  was  to  be  substantially  performed  on  the  sea,  or  on  t%d$ 
water^  because  there  is  no  doubt  that  the  Jurisdiction  exists,  al- 
though the  commencement  or  termination  of  the  voyage  may  hap- 
pen to  be  at  some  place  beyond  the  reach  of  the  tide.  The  ma- 
terial consideration  is,  whether  the  service  is  essentially  a  maritime 
service.  In  the  present  case  the  voyage,  not  only  in  its  com- 
mencement and  termination,  but  in  all  its  intermediate  progress, 
was  several  hundred  miles  above  the  ebb  and  flow  of  the  tide  ;  and 
in  no  just  sense  can  the  wages  be  considered  as  earned  in  a  mar- 
itime employment.**  In  United  States  r.  Coombs,  12  Pet.  72, 
where  the  question  certified  to  the  court  directly  involved  what  was 
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the  admiralty  jurisdiction,  under  the  grant  of  "  all  cases  of  admi- 
ralty and  maritime  jurisdiction,"  the  language  of  this  court  is, — 
"  The  question  which  arises  is,  What  is  the  true  nature  and  extent 
of  the  admiralty  jurisdiction  ?  Does  it,  in  cases  where  it  is  de- 
pendent upon  locality,  reach  beyond  high-water  mark  ?  Our  opin- 
ion is,  that  in  cases  purely  dependent  upon  the  locality  of  the  act 
done,  it  is  limited  to  the  sea,  and  to  tide  waters^  as  far  as  the  tide 
flows  ;  and  that  it  does  not  reach  beyond  high- water  mark;.  It  is 
the  doctrine  which  has  been  repeatedly  asserted  by  this  court ;  and 
we  see  no  reason  to  depart  from  it."  Now,  though  none  of  the 
foregoing  cases  are  cases  of  collision  upon  tide  waters,  but  of  con- 
tracts, services  rendered  essentially  maritime,  and  in  a  case  of  wreck, 
—  the  point  ruled  in  all  of  them,  as  to  the  jurisdiction  of  the  court 
in  tide  water  as  far  as  the  tide  flows,  was  directly  presented  for  de- 
cision in  each  of  them.  The  locality  of  jurisdiction,  then,  having 
been  ascertained,  it  must  comprehend  cases  of  collision  happening 
in  it.  Our  conclusion  is,  that  the  admiralty  jurisdiction  of  the 
courts  of  the  United  States  extends  to  tide  waters,  as  far  as  the 
tide  flows,  though  that  may  be  infra  corpus  comUatus ;  tliat  the 
case  before  us  did  happen  where  the  tide  ebbed  and  flowed  infra 
corpus  comitatus^  and  that  the  court  has  jurisdiction  to  decree  upon 
the  claim  of  the  libellant  for  damages. 

Before  leavmg  this  point,  however,  we  desire  to  say  that  the  ninth 
section  of  the  Judiciary  Act  countenances  all  the  conclusions  which 
have  been  announced  m  this  opinion.  We  look  upon  it  as  legisla- 
tive action  contemporary  with  the  first  being  of  the  constitution, 
expressive  of  the  opinion  of  some  of  its  framers,\hat  the  grant  of 
admiralty  jurisdiction  was  to  be  interpreted  by  the  courts  in  accord- 
ance with  the  acknowledged  principles  of  general  admiralty  law. 
In  that  section  the  distinction  is  made  between  high  seas  and  waters 
which  are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons 
burden.  Admiralty  jurisdiction  is  given  upon  both,  and  though  the 
latter  is  confined  by  the  language  to  cases  of  seiziare,  it  is  so  with 
the  understanding  that  such  cases  were  strictly  of  themselves  within 
the  admiralty  jurisdiction.  It  declares  that  issues  of  feet  in  civil 
causes  of  admiralty  and  maritime  jurisdiction  shall  not  be  tried  by  a 
jury,  and  makes  co  clear  an  assignment  to  the  courts  of  jurisdiction 
in  criminal,  admiralty,  and  common  law  suits,  that  the  two  last  can- 
not be  so  confounded  as  to  place  both  of  them  under  the  seventh 
amendment  of  the  constitution,  which  is,  —  "  In  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollaVs,  the 
right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury 
shall  be  otherwise  reexamined,  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law." 

As  to  the  merits  of  this  case,  as  they  are  disclosed  by  the  evi- 
dence, we  think  that  the  Luda  was  run  down,  whilst  she  was  in  the 
accustomed  channel  of  upward  navigation,  by  the  De  Soto,  being 
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out  of  that  for  which  she  should  have  been  steered  to  make  the  port 
to  which  she  was  bound.  It  is  a  fault  which  makes  the  defendants 
answerable  for  the  losses  sustained  from  the  collision.  That  loss 
will  not  be  more  than  compensated  by  the  decree  of  the  Circuit 
Court.     We  shall  direct  the  decree  to  be  affirmed. 

There  is  a  point  in  this  case  still  untouched  by  us,  which  we  will 
now  decide.  The  libellants  claim  a  recovery,  independently  of  all 
the  other  evidence  m  the  case,  upon  the  single  fact  disclosed  by  it, 
that  the  collision  happened  whilst  the  De  Soto  was  navigating  the 
river  at  night  without  such  signal  lights  as  are  required  by  the  tenth 
section  of  the  act  of  the  7th  of  July,  1838  (5  Stat,  at  Large,  304)  • 
It  is  entitled,  **  An  act  to  provide  for  the  better  security  of  the  lives 
of  passengers  on  board  of  vessels  propelled  in  whole  or  part  by 
steaili."  The  tenth  section  of  it  declares, —  "  It  shall  be  the  duty 
of  the  master  and  owner  of  every  steamboat,  running  between  sunset 
and  sunrise,  to  carry  one  or  more  signal  lights,  that  may  be  seen  by 
other  boats  navigating  the  same  waters,  under  the  penalty  of  two 
hundred  dollars."  This  section,  and  the  other  provisions  of  the  act, 
except  as  it  has  been  changed  by  the  act  of  1843  (5  Stat,  at  Large, 
626),  appljr  to  all  steamers,  whatever  waters  they  may  be  navigated 
upon,  within  the  United  States  or  upon  the  coast  of  the  same,  be- 
tween any  of  its  ports.  Signal  lights  at  night  are  a  proper  precau- 
tion conducing  to  the  safety  of  persons  and  property.  The  neglect 
of  it,  or  of  any  other  requirement  of  the  statute,  subjects  the  mas* 
ters  and  owners  of  steamboats  to  a  penalty  of  two  hundred  dollars, 
which  may  be  recovered  by  suit  or  indictment  (§  11).  But,  be- 
sides the  penalty,  if  such  neglect  or  disobedience  of  the  law  shall 
be  proved  to  exist  when  injury  shall  occur  to  persons  or  proper^,  it 
would  throw  upon  the  master  and  owner  of  a  steamboat  by  whom 
the  law  has  been  disregarded  the  burden  of  proof,  to  show  that  the 
injury  done  was  not  the  consequence  of  it. 

It  is  said,  in  this  case,  that  the  De  Soto  had  not  signal  lights. 
Whether  this  be  so  or  not,  we  do  not  determine  ;  but  it  is  certain, 
from  some  cause  or  other,  that  they  were  not  seen  by  those  navi- 
gating the  Luda.  If  they  had  been,  it  is  not  improbable  that  the 
collision  would  have  been  avoided.  We  do  not  put  oui*  decision  of 
this  case,  however,  upon  this  ground,  but  we  do  say,  if  a  collision 
occurs  between  steamers  at  night,  and  one  of  them  has  not  signal 
lights,  she  will  be  held  responsible  for  all  losses  until  it  is  proved 
that  the  collision  was  not  the  consequence  of  it. 

The  act  of  July  7th,  1838,  in  all  its  provisions*,  is  obligatory 
upon  the  owners  and  masters  of  steamers  navigating  the  waters  of 
the  United  States,  whether  pavigating  on  waters  within  a  State  or 
between  States,  or  waters  running  from  one  State  into  another 
State,  or  on  the  coast  of  the  United  States  between  the  ports  of 
the  same  State  or  different  States. 
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Mr.  Justice  CATRON. 

The  question  here  is,  how  far  the  judicial  powers  of  the  District 
Courts  extend  in  cases  of  admiralur  and  maritime  mrisdiction,  as 
conferred  by  the  constitution.  With  cases  of  prize,  and  cases 
crowing  out  of  the  revenue  laws,  we  have  no  concern  at  present. 
These  depend  on  the  general  power  conferred  on  the  judiciary  to 
try  all  cases  arising  under  the  laws  of  the  United  States.  It  is 
only  with  the  extent  of  powers  possessed  by  the  District  Courts, 
acting  as  instance  courts  of  admiralty,  we  are  dealing.  The  act  of 
1789  gives  the  entire  constitutional  power  to  determine  *'  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,"  leaving  the  courts  to 
ascertain  its  limits,  as  cases  may  arise.  And  the  precise  case  here 
fe,  whether  jurisdiction  exists  to  try  a  case  of  collision  taking  place 
on  tlie  Mississippi  river,  on  fresh  water  slighdy  influenced  by  the 
pressure  of  tide  from  the  ocean,  but  within  the  body  of  the  State 
of  Louisiana,  and  between  vessels  propelled  by  steam,  and  navi- 
gating that  river  only.  It  is  an  extreme  case ;  still,  its  decision 
either  way  must  govern  all  others  taking  place  in  the  bays,  harbours, 
inlets,  and  rivers  of  the  United  States  where  the  tide  flows  ;  as  the 
rule  is,  that  locality  gives  jurisdiction  in  cases  of  collision,  and  that 
it  exists  if  the  influence  of  the  tide  is  at  aU  felt  (2  Browne's  Civil 
and  Admiralty  Law,  110;  7  Peters,  343).  Where  this  collision 
occurred,  the  influence  of  the  tide  was  felt. 

We  have,  then,  presented,  simply  and  broadly,  the  question 
whether  the  District  Courts,  when  acting  as  instance  courts  of 
admiralty,  have  power  to  try  any  case  of  collision  occurring  in  the 
body  of  a  county  of  any  State. 

In  Great  Britain,  in  1776,  when  our  separation  from  that  country 
took  place,  the  common  law  courts  issued  writs  of  prohibition  to  the 
Court  of  Admiralty,  restraining  the  exercise  of  this  jurisdiction  in 
cases  of  collision  taking  place  on  rivers  within  the  flow  of  tide, 
and  within  the  body  of  an  English  county ;  but  the  admiralty  has 
continued  at  times  to  exercise  the  jurisdiction,  nor  do  I  think  the 
validity  of  such  a  decree  could  be  called  in  question,  because  of  the 
want  of  power.  In  the  British  colonies  on  this  continent,  and 
elsewhere,  the  jurisdiction  to  proceed  in  rem  (in  such  a  casej  has 
been  undisputed,  so  far  as  I  can  ascertain,  and  a  cause  of  collision 
in  the  instance  court  of  admiralty  is  peculiarly  a  suit  in  remy  com- 
mencing with  the  arrest  of  the  slup.     Abbott  on  Shipping,  233. 

I  agree  with  my  dissenting  brethren,  that  the  constitution  of  the 
United  States  is  an  instrument  and  plan  of  government  founded  in 
the  common  law,  and  that  to  common  law  terms  and  prraciples  we 
must  refer  for  a  true  understanding  of  it,  as  a  general  rule  having 
few  exceptions  ;  and  so,  also,  to  the  common  law  modes  of  pro- 
ceeding in  the  exercise  of  the  judicial  power  we  must  refer  as  a 
general  rule  covering  the  whole  ground  of  remedial  justice  to  be 
administered  by  the  national  courts.     To  this  there  are  two  promi- 
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nent  exceptions  ;  first,  the  trial  of  cases  in  equity  ;  and,  secondly, 
of  cases  of  admiralty  and  maritime  jurisdiction.  These  may  be 
tried  according  to  the  forms  of  the  English  chancery  court,  or  the 
English  admiralty  court,  and  without  the  intervention  of  a  jury. 
In  chancery,  the  true  limit  of  judicial  power  is  prescribed  by  the 
sixteenth  section  of  the  Judiciary  Act  of  1789.  The  equity  powers 
beg'in  where  the  common  law  powers  end,  in  affording  an  adequate 
remedy.  So,  in  cases  arising  in  bodies  of  counties  (where  the 
common  law  prevails)  that  would  be  cognizable  in  the  admimlty 
had  the  cause  of  action  arisen  on  the  ocean,  the  English  rule  has 
been  equally  stringent  in  maintaining  the  common  law  remedies 
where  they  could  aflbrd  plain  and  adequate  relief.  And  T  think  the 
case  before  us  must  be  tested  by  the  foregoing  principles.  The 
proceeding  is  against  the  vessel,  which  the  decree  condemns  ;  the 
case  is  the  same  as  on  a  bottomry  bond  enforced  against  the  vessel, 
or  of  a  mortgage  enforced  in  chancery.  In  neither  case  have  the 
common  law  courts  any  power  to  afford  relief,  by  enforcing  the  lien 
on  the  thing  ;  still,  the  remedy  at  law,  in  case  of  the  mortgage 
or  the  collision,  is  open  to  the  injured  party  to  proceed  against  the 
person  ;  that  is,  of  the  debtor  in  the  one  case,  and  against  the  tres- 
passer in  the  other.  By  the  maritime  law,  the  vessel  doing  the 
injury  is  liable  in  rem  for  the  tort ;  this  is  the  right,  and  the  remedy 
must  be  found  somewhere.  Chancery  has  no  power  to  interfere, 
nor  have  the  common  law  couits  any  power  to  seize  the  vessel  and 
condemn  her  ;  and  it  seems  to  me  to  be  a  strange  anomaly,  that 
where  no  other  court  can  afibrd  the  particular  reliei,  in  a  case  con- 
fessedly within  the  admiralty  Jurisdiction  if  occurrbg  on  the  ocean, 
that  the  power  did  not  exist  because  the  trespass  took  place  in  the 
body  of  a  State  and  county. 

I  have  thus  brie8y  stated  my  reasons  for  sustaining  admiralty  ju- 
risdiction in  this  instance,  because  of  the  divided  opinions  of  the 
judges  on  the  question ;  and  because  I  do  not  intend  to  be  com- 
mitted to  any  views  beyond  those  arising  on  the  precise  case  before 
the  court.  I  therefore  concur  that  the  jurisdiction  exists.  The 
facts  in  my  judgment  authorize  tbe  affirmance  of  the  decree 
below. 

WOODBURY,  J^.,  dissenting. 

It  is  important  to  notice  in  the  outset  some  unusual  features  in 
this  case.  The  Supreme  Court  is  called  upon  to  try  the  facts  as 
well  as  the  law  in  it,  and  to  decide  them  between  parties  in  interest 
who  belong  to  the  same  State,  and  as  to  a  transaction  which  hap- 
pened, not  on  the  Ugh  seas,  as  is  usual  in  torts  under  admiralty 
jurisdiction,  but  two  hundred  miles  above  the  mouth  of  the  Missis- 
sippi river,  within  the  limits  of  a  county,  and  in  the  heart  of  the 
State  of  Louisiana.  A  question  of  jurisdiction,  therefore,  arises  in 
thb,  whici  b  very  important,  and  must  first  be  disposed  of.     It 
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mvolves  the  trial  by  jury  as  to  trespasses  of  every  kind  happeniDg 
between  the  ocean  and  the  head  of  tide-waters  m  all  the  numerous 
rivers  of  the  United  States,  as  well  as  the  rights  of  the  citizens  near 
them,  in  such  disputes  with  their  neighbours,  to  be  tried  by  their 
own  local  tribunals  and  their  own  laws,  rather  than  be  subject  to  the 
great  inconvenience  and  expense  of  coming  hither,  at  such  a  distance, 
and  under  a  different  code  to  vmdicate  their  just  claims.  These 
interesting  considerations  in  the  case,  and  my  differing  in  opmion 
on  them  from  the  majority  of  the  court,  wiU,  it  is  hoped,  prove  a 
su^cient  apology  for  justifying  that  difference  in  some  detail. 

A  great  principle  at  the  foundation  of  our  political  system  ap- 
plies strongly  to  the  present  case,  and  is,  that,  while  supporting  all 
the  powers  clearly  granted  to  the  general  government,  we  ought  to 
forbear  mterfering  with  what  has  been  reserved  to  the  States,  and, 
in  cases  of  doubt,  to  follow  where  that  principle  leads,  tmless  pre- 
vented by  the  overruling  authority  of  high  judicial  decisions.  So, 
under  the  influence  of  kindred  considerations,  in  case  of  supposed 
improvements  or  increased  convenience  by  changes  of  the  law,  it  is 
an  imperative  duty  on  us  to  let  them  be  made  by  representatives 
of  the  people  and  the  States,  through  acts  of  Congress,  rather  than 
by  judicial  legislation.  Paine's  C.  C.  75.  Starting  with  these 
views,  then,  what  is  the  character  of  the  adjudged  cases  on  the  facts 
here  to  which  they  are  to  be  applied  i 

Those  to  be  found  on  the  subject  of  torts  through  the  collision  of 
vessels  are  mostly  of  English  origin,  coming  from  a  nation  which  is 
not  only  the  source  of  much  of  our  own  jurisprudence,  but  entided 
by  her  vast  commerce  to  great  respect  in  all  matters  of  maritime 
usage  and  admiralty  law.  No  principle  appears  to  be  better  set- 
tled there  than  that  the  court  of  admiralty  has  not  jurisdiction  over 
torts,  whether  to  person  or  property,  unless  committed  on  the  high 
seas,  and  out  of  the  limits  ot  a  county.  3  Bl.  Com.  106  ;  4 
Instit.  134  ;  Doug.  R.  13  ;  2  East's  Crown  Law,  803  ;  Bac. 
Abr.,  Courts  of  Mmiralty^  A4  6  Rob.  Ad.  345  ;  Fitzh.  Abr. 
192,  416  ;  2  Dod.'83  ;  4  Rob.  Ad.  60,  73 ;  2  Browne's  Civ.  and 
Ad.  Law,  110,  204  ;  2  Hag.  Ad.  398 ;  3  D.  &  E.  315 ;  3  Hag. 
Ad.  283,  369  ;  4  Instit.  136 ;  Chamberlain  et  al.  v.  Chandler,  3  Ma- 
son's C.  C.  244.  This  is  not  a  doctrine  which  has  grown  up  there 
since  the  adoption  of  our  constitution,  nor  one  obsolete  and  lost 
m  the  mist  of  antiquity  ;  but  it  is  laid  down  in  two  acts  of  Parlia- 
ment as  early  as  the  fourteenth  century,  and  has  been  adhered  to 
uniformly  since,  except  where  modiBed  within  a  few  years  by  ex- 
press statutes.  The  Public  Opinion,  2  Hag.  Ad.  398  ;  6  Dane's 
Abr.  341. 

The  first  of  these  acts,  the  thirteenth  of  Richard  II.,  declared 
that  the  admiralty  must  "not  meddle  henceforth  of  any  thing  done 
within  the  realm,  but  only  of  a  thing  done  upon  the  sea."  3  Hag. 
Ad.  282  ;  1  Statutes  at  Large,  419.     Then,  in  two  years  after, 
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to  remove  any  doubts  as  to  what  was  meant  by  the  realm  and  the 
sea  J  came  the  fifteenth  of  Richard  II.,  ordering,  that  of  'Uhlngs 
(}one  within  the  bodies  of  counties,  by  land  or  water,  the  admirals 
shall  have  no  cognizance,  but  they  shall  be  tried  by  the  law  of  the 
land."  2  Pickering's  Statutes,  841.  This  gave  to  the  common  law 
courts  there,  and  forbade  to  the  admiralty,  the  trial  of  all  collisions 
between  vessels  when  not  on  the  high  seas,  and  not  out  of  the  body 
of  a  county,  though  on  waters  navigable  and  salt,  and  where  strong 
tides  ebbed  and  flowed.  2  Hag.  Ad.  398  ;  Selden  on  Dominion 
of  the  Sea,  B.  2,  ch.  14.  And  it  did  this  originally,  and  continued 
to  do  it,  not  only  down  to  the  eighteenth  century,  but  to  our  Revo- 
lution, and  long  since  ;  because  it  was  necessary  to  secure  the 
highly  prized  trial  by  jury,  rather  than  by  a  single  judge,  for  every 
thing  happening  where  a  jury  could  be  had  from  the  vicinage  of  the 
occunrence  within  a  county,  and  because  it  secured  a  decision  on 
their  rights  by  the  highly  prized  common  law,  inherited  from  their 
fathers,  and  with  which  they  were  familiar,  rather  than  by  the  civil 
law  or  any  other  foreign  code,  attempted  to  be  forced  upon  the 
commons  and  barons  by  Norman  conquerors  or  their  partisans. 

Among  the  cases  in  point  as  to  this,  both  long  before  and  since 
our  Revolution,  one  of  them,  Velthasen  v.  Ormsley,  3  D.  &  E. 
315,  happened  in  A.  D.  1789,  the  very  year  the  constitution  was 
adopted.  See  also  Violet  v.  Bla^e,  Cro.  Jac.  514  ;  2  Hag. 
Ad.  398  ;  4  Instit.  134-138  ;  6  Dane's  Abr.  341,  Prohibition. 
And  one  of  the  most  strenuous  advocates  for  admiralty  jurisdiction 
in  Great  Britain  admits,  that  for  damages  done  by  the  collision  of 
ships,  ''  if  done  at  sea,  remedy  can  be  had  in  the  admiralty,  but  not 
if  it  happen  within  the  body  of  a  county."  2  Browne's  Civ.  and 
Ad.  Law,  111.      ^ 

Since  then,  on  his  complaint,  an  express  statute  has  been  passed, 
1  and  2  George  IV.,  ch.  75,  §  32,  that  any  damage  done  by  a 
foreign  ship,  "in  any  harbour,  port,  river,  or  creek,"  may  be 
prosecuted  either  in  admiralty  or  common  law  courts.  The  Chris- 
tiana, 2  Hag.  Ad.  184  ;  38  British  Statutes,  ch.  274.  And,  later 
still,  a  like  change  is  considered  by  some  to  be  made  concerning 
injuries  by  domestic  ships,  under  the  4  and  5  Victoria,  ch.  45. 
See  it  in  the  Statutes  at  Large.  But  till  these  statutes,  not  a  case 
of  this  kind  can  probably  be  found  sustained  in  admiralty,  even  on 
the  river  Thames,  at  any  place  within  the  body  of  a  county,  though 
yearly  covered  with  a  large  portion  of  the  navigation  of  the  world. 
See  cases  before  cited,  and  1  Dod.  Ad.  468  ;  1  Wm.  Rob.  47, 
131, 182,  316,  371,  391,  474  ;  Curtis's  Admiralty,  tit.  Collision. 

Nor  is  this  a  peculiarity  in  the  admiralty  system  of  that  country 
confined  to  torts  alone.  But  the  same  rule  prevails  as  to  crimes, 
and  has  always  been  adhered  to,  with  a  single  exception,  originally 
made  in  the  statute  itself  of  Richard,  as  to  murder  and  mayhem 
committed  in  great  vessek  in  the  great  rivers  below  the  first  bridges. 

VOL.    V.  40 
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Corn.  Dig.  Mmiralty^  E,  5,  note  ;  Hale^s  History  of  Common 
Law,  35  ;  3  Rob.  Ad.  336  ;  4  Inst.  148  ;  1  Hawk.  P.  C,  ch. 
37,  §  36  ;  Pain.or's  Practice  in  House  of  Lords,  371,  note. 

The  next  inquiry  is,  if  this  distinction,  confinbg  the  jurisdiction 
in  admiralty  over  torts  to  such  as  happen  on  the  high  seas  without 
the  limits  of  a  county,  rested  on  such  important  principles  as  to  be 
adopted  in  this  country  ?  Some  seem  disposed  to  believe  it  of  so 
little  consequence  as  hardly  to  have  been  worth  attention.  But 
this  is  a  great  mistake.  The  controversy  was  not  in  England,  and 
is  not  here,  a  mere  struggle  between  salt  and  fresh  water,  —  sea  and 
lake,  —  tide  and  ordinary  current,  —  within  a  county  and  without, 
—  as  a  technical  matter  only. 

But  there  are  imbedded  beneath  the  surface  three  great  questions 
of  principle  in  connection  with  these  topics,  which  possess  the 
gravest  constitutional  character.  And  they  can  hardly  be  regarded 
as  of  little  consequence  here,  and  assuredly  not  less  than  they  pos- 
sessed abroad,  where  they  involve,  (1.)  the  abolition  of  the  trial 
by  jury  over  large  tracts  of  country,  (2.)  the  substitution  there  of 
the  civil  law  and  its  forms  for  the  common  law  and  statutes  of  the 
Slates,  (3.)  and  the  encroachment  widely  on  the  jurisdiction  of  the 
tribunals  of  the  State  over  disputes  happening  ibere  between  its 
own  citizens. 

Without  intending  to  enter  with  any  minuteness  into  the  origin 
and  history  of  admiralty  jurisdiction  abroad,  it  will  be  sufficient,  in 
order  to  illustrate  the  vital  importance  of  this  question  of  locality,  to 
say  that  the  trial  by  jury  and  the  common  law,  so  ardently  adhered 
to  by  the  Anglo-Saxons,  was  soon  encroached  on  after  the  Con- 
quest by  the  Norman  admirals  claiming  jurisdiction  over  certain 
maritime  matters,  not  only  on  the  ocean,  and  trying  them  without  a 
jury,  and  on  principles  of  their  favorite  civil  law,  but  on  the  viraters 
within  the  body  of  a  county,  and  where  a  jury  could  easily  be  sum- 
moned, and  where  the  principles  of  the  common  law  had  ever  in 
England  been  accustomed  to  prevail.  A  struggle  therefore,  of 
course,  soon  sprung  up  in  respect  to  this,  as  their  monarchs  had 
begun  to  organize  an  admiral's  court  within  a  century  after  the  Con- 
quest, but  without  any  act  of  Parliament  now  found  to  vindicate  it. 
See  the  Statutes  at  Large,  and  3  Reeves's  History  of  the  English 
Law,  197.  And  laying  down  some  regulations  as  to  its  powers 
by  ordinances,  as  at  Hastings,  irader  Edward  the  First,  but  not 
by  any  acts  of  Parliament  consulting  the  wishes  of  the  barons  and 
the  commons.  Whether  this  was  constitutional  or  not,  it  was  suffi- 
cient to  make  them  look  on  the  admiralty  as  a  foreign  and  odious 
interloper.  Reeves  says  (3  Reeves's  Hist,  of  English  Law,  137), — 
"  The  office  of  admiral  is  considered  by  the  French  aitf  a  piece  of 
state  invented  by  them."  And  whether  it  was  imported  thence  by 
the  conquerors,  or  originated  with  the  Rhodians,  or  Romans,  or 
Saracens,  rather  than  the  French  or  English,  its  principles  seem  to 
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have  been  transplaDted  to  Western  Europe  from  the  Mediterranean, 
the  cradle  of  commerce  for  all  but  the  Asiatic  world  ;  and  it  was 
regarded  by  the  commons  and  barons  of  England  as  an  intruder  into 
that  realm,  and  without  the  sanction  of  Parliament. 

In  the  course  of  a  few  years,  that  same  sturdy  spirit,  which  in 
Magna  Charta  was  unwilling  to  let  the  laws  of  England  be  changed 
for  a  foreign  code,  proceeded,  by  the  13th  and  15th  of  Ricliard  II., 
to  denounce  and  forbid  the  encroachments  of  the  admirals,  and 
their  new  forms  and  code  of  the  civil  law,  into  the  bodies  of  coun- 
ties and  the  local  business  of  the  realm.  It  produced  those  two 
memorable  acts  of  Parliament,  never  since  departed  from  in  torts  or 
crimes  except  under  express  statutes,  and  fixjng  the  limit  of  juris- 
diction for  them  at  the  line  between  the  counties  and  the  high  seas. 
And  they  have  ever  since  retained  it  there,  except  as  above  named, 
from  the  highest  principles  of  safety  to  the  common  law,  English 
liberties,  and  the  inestimable  trial  by  jury,  —  principles  surely  no 
less  dear  in  a  republic  than  a  monarchy. 

If  the  power  of  the  admiral  was  permitted  to  act  bevond  that  line, 
it  was  manifestly  without  the  apology  which  existed  thus  far  on  the 
ocean,  of  there  being  no  jury  to  be  called  from  the  vicinage  to  try 
the  case.  Prynne's  Animadversions,  92,  93  ;  Fitzh.  Abr.  192, 216. 
And  if  the  act,  by  an  alias  and  a  fiction,  was  alleged  to  be  done  in 
the  county,  when  m  fact  it  happened  at  a  distance,  on  the  seas,  the 
jury  would  be  less  useful,  not  in  truth  residing  near  the  place  of  the 
occurrence,  not  acquainted  with  the  parties  or  witnesses,  and  the 
case  itself  not  being  one  happening  where  the  common  law  usually 
operated,  and  with  which  the  people  and  the  judges  were  familiar. 

This  last  circumstance  furnished  another  reason  why  the  admi- 
ralty court  was  allowed  there,  and  should  be  here,  to  continue  to 
exercise  some  jurisdiction,  beside  their  military-  and  naval  power, 
over  the  conduct  of  seamen  and  the  business  of  navigation  when 
foreign.  Because  such  matters  were  connected  with  the  ocean, 
with  foreign  intercourse,  foreign  laws,  and  foreign  people,  and  it  was 
desirable  to  have  the  law  as  to  them  uniform,  and  admmistered  by 
those  possessing  some  practical  acquaintance  with  such  subjects  ; 
they  being,  in  short,  matters  extra-territorial,  international,  and 
peculiar  in  some  degree  to  the  great  highway  of  nations.  It  is 
when  thus  confined  to  that  great  highway  and  its  concerns,  that 
admiralty  law  deserves  the  just  tribute  sometimes  paid  to  it  of  ex- 
pansive wisdom  and  el^ated  equity.*  Then  only  there  is  an  ex- 
cellence in  such  regulations  as  to  navigation  over  those  for  rights 
and  duties  on  land  ;  the  last  being  often  more  for  a  single  people, 
and  their  limited  territory,  while  the  former  are  on  most  matters 
more  expanded,  more  liberal,  —  the  gathered  wisdom  of  and  for 

*  And  the  vice-admiral  is  hence  quaintly  called  **the  justice  of  the  peace  for 
the  sea,**  by  Sir  Leoline  Jenkins ;  but  who  ever  supposed  him  the  justice  of  the 
peace  two  oundred  miles  inward  firom  the  sea  ? 
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all  maritime  ages  and  nations.     They  are  also  what  has  been  ap- 
proved by  all  rather  than  a  few,  and  for  the  territory  of  all  in  com 
mon.     And  hence  that  beautiful  tribute  paid  to  them  by  Antoninus, 
and  just  as  beautiful,  that  he  was  "  lord  of  the  world,  but  Law 
the  lord  of  the  sea."   2  Browne's  Civ.  and  Ad.  Law,  38. 

The  sea  being  common  to  all  nations,  its  police  and  the  rights  and 
duties  on  it  should  be  governed  mainly  by  one  code,  known  to  all, 
and  worthy  to  be  respected  and  enforced  by  all.  This,  it  will  be 
seen,  indicates  in  letters  of  strong  light  the  very  line  of  boundary 
which  we  have  been  attempting  to  draw,  on  grounds  of  deep  prin- 
ciple, here  as  well  as  in  England.  It  is  the  line  between  State 
territoiy  and  State  laws  on  the  one  hand,  and  the  ocean,  the  terri- 
tory of  all  nations,  and  the  laws  of  all  nations,  the  admiralty  and 
sea  laws  of  all  nations,  on  the  other  hand,  leaving  with  those,  for  b- 
stance,  residing  within  local  jurisdictions,  and  doing  business  there, 
the  local  laws  and  local  tribunals,  but  with  those  whose  home  and 
business  are  on  the  ocean  the  forms  and  laws  and  tribunals  which 
are  more  familiar  to  them.  This  line  being  thus  a  certain  and  fixed 
one,  and  resting  on  sound  principles,  has  in  England  withstood  the 
rfiock  of  ages.  It  is  true,  that  some  modifications  have  been  re- 
cently made  there,  but  only  by  express  statutes,  and  carefully 
guarded  so  as  not  tc^  innovate  on  the  common  law  and  the  trial  by 
jury.  That  this  line  of  distinction  was  in  fact  appreciated  quite  as 
highly  here  as  in  England  is  shown  by  various  circumstances  that 
need  not  be  repeated  ;  but  among  them  were  solemn  resolutions  of 
the  old  Congress  against  acts  concerning  trade  and  revenue,  ex- 
tending the  power  of  admiralty  courts  beyond  their  ancient  limits, 
and  thus  taking  away  the  trial  by  jury.  1  Journal,  19,  20.  And  as 
a  striking  evidence  of  the  dangerous  importance  attached  to  this 
outrage,  it  was  remarked  in  the  convention  of  North  Carolina,  that 
*'  the  Stamp  Act  and  the  taking  away  of  the  trial  by  jury  were  the 
principal  causes  of  resistance  to  Great  Britain."  4  Elliot's  Deb. 
157.     Indeed,  this  same  jealousy  of  the  civil  law,  and  its  mode  of 

f proceeding  without  a  jury,  led,  in  the  first  legislation  by  Congress,  to 
brbid  going  into  chancery  at  all,  if  relief  at  law  is  as  ample  and 
appropriate.  See  sixteenth  section  of  Judiciary  Act,  1  Statutes 
at  Large,  83.  So  as  to  admiralty,  a  statute  of  Pennsylvania, 
passed  during  the  Revolution,  allowed  it  only  in  cases  "  not  cogni- 
zable at  common  law."  1  Dall.  106.  And  our  fathers  never  could 
have  meant,  that  parties,  for  matters  happening  within  a  county  or 
State,  should  be  dragged  into  admiralty  any  more  than  equity,  if  as 
full  a  remedy,  and  of  as  good  a  kind,  existed  in  courts  of  law, 
where  they  could  enjoy  their  favorite  code  and  mode  of  trial-  1 
Bald.  C.  C.  405.  This  would  leave  much  to  admiralty  still,  as 
well  as  to  equity,  and  more  especially  in  the  former,  by  proceedings 
in  rem.  And  when  it  became  convenient  to  vest  additional  power 
in  the  same  court,  or  power  over  a  wider  range  of  territory,  as  it 
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might  in  the  progress  of  society  and  business,  it  could  be  done  here 
by  express  statute,  as  it  has  been  in  respect  to  the  Lakes,  under  the 
power  to  regulate  commerce,  and  allowing  a  trial  by  jury  if  desired. 

In  short,  instead  of  less,  much  additional  importance  should  be 
attached  to  this  line  of  distinction  here,  beyond  what  exists  in 
England ;  because  it  involves  here  not  only  aU  the  important  con- 
sequences it  does  there,  but  some  which  are  new  and  peculiar. 
Instead  of  being,  as  it  once  was  there,  a  contest  between  courts 
of  one  and  the  same  government,  it  may  become  here  a  struggle 
for  jurisdiction  between  courts  of  the  States  and  courts  of  the 
United  States,  always  delicate,  and  frequendy  endangering  the 
harmony  of  our  political  system.  And  while  die  result  there,  in 
favor  of  the  admiralty,  would  cause  no  additional  inconvenience  and 
expense,  as  all  the  courts  sit  in  one  city,  such  a  result  here  compels 
the  parties  to  travel  beyond  their  own  counties  or  States,  and  in 
case  of  appeal  to  come  hither,  a  distance  sometimes  of  a  thousand 
or  fifteen  hundred  miles. 

Admitting,  then,  as  we  must,  that  the  doctrine  I  have  laid  down 
as  to  torts  was  the  established  law  in  England  at  our  Revolution, 
and  was  not  a  mere  technical  doctrine,  but  rested  on  great  princi- 

Eles,  dear  to  the  subject  and  his  rights  and  liberties,  should  it  not 
e  considered  as  the  guide  here,  except  where  altered,  if  at  all,  by 
our  colonial  laws  or  constitutions,  or  acts  of  Congress,  or  analogies 
which  are  binding,  or  something  in  it  entirely  imsuitable  to  our  con- 
dition ?  The  best  authorities  require  that  it  should  be.  1  Peters's 
Ad.  116,  236,  note  ;  1  Peters's  C.  C.  104,  111-114  ;  1  Paine's 
C.  C.  Ill  ;  2  Gall.  398,  471  ;  3  Mason,  27  ;  Bemis  v.  The  Ja- 
nus  et  al.,  I  Baldwin's  C.  C.  546  ;  12  Wheat.  638 ;  1  Kent's  Com. 
377  ;  4  Dall.  429  ;  4  Wash.  C.  C.  213.  Yet  this  is  contested 
in  the  present  case. 

Some  argue  that  the  constitution,  by  extending  the  judicial  power 
to  '^  all  cases  of  admiralty  and  maritime  jurisdiction,"  meant  cases 
different  from  those  recognized  in  England  as  belonging  to  the  ad- 
miralty at  the  Revolution,  or  those  as  modified  by  ourselves  when 
colonies.  These  jurists  stand  prominent,  and  their  views  seem 
to-day  adopted  by  a  portion  of  this  coiurt.  See  the  argument  in 
De  Lovio  v.  Boit,  2  Gall.  398. 

The  authorities  which  I  have  cited  against  this  position  seem  to 
me  overwhelming  in  number  and  strength  ;  and  some  of  them  come 
from  those  either  engaged  in  making  the  constitution,  or  in  constrtiing 
it  in  the  earliest  stages  of  its  operation.  Let  me  ask.  What  books 
had  we  for  admiralty  law,  then,  as  well  as  common  law,  —  both  re» 
ferred  to  in  the  constitution,  —  but  almost  exclusively  English  ones  f 
What  had  the  profession  here  been  educated  to  administer,  —  Eng» 
lish  or  French  admiralty  ?  Surely  the  former.  The  judges  here 
were  English,  the  colonies  English,  and  appeals,  in  all  cases  on  thb 
instance  side  of  the  court,  lay  to  the  English  admiralty  at  home. 
40  » 
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What  **  cases  of  admiralty,"  tlien,  were  most  likely  to  be  in  the 
minds  of  those  who  incorporated  those  words  into  the  constitution  ?  — 
cases  in  the  English  reports,  or  those  in  Spain,  or  Turkey  ?  — 
cases  living  and  daily  cited  and  practised  on  both  in  England  and 
here,  or  those  in  foreign  and  dead  languages,  found  in  the  assizes 
of  Jerusalem  near  the  time  of  the  Crusades  ? 

It  is  inferred  by  some,  from  6  Dane's  Abr.  362,  363,  that  cases 
in  admiralty  are  to  be  ascertained,  not  by  English  law  at  the  Revo- 
lution, but  by  principles  of  " general  law.'*  And  Judge  Washington 
held,  it  is  said,  we  must  go  to  the  general  maritime  law  of  the  world, 
and  not  to  England  alone.  Dain  et  al.  v.  Sloop  Severn,  4  Hazard's 
Penn.  Reg.  248,  in  1828.  But  the  whole  tenor  of  Mr.  Dane's 
quotations  and  reasons,  in  respect  to  admiralty  jurisdiction,  is  to 
place  it  on  the  English  basis  ;  and  Judge  Washington,  in  several  in- 
stances, took  it  for  his  guide,  and  commended  it  as  the  legal  guide. 
In  the  United  States  v.  Gill,  4  Dall.  429,  he  says  :  —  "  But  still  the 
question  recurs.  Is  this  a  case  of  admiralty  and  maritime  jurisdiction 
within  the  meaning  of  the  constitution  ?  The  words  of  the  consti- 
tution must  be  taken  to  refer  to  the  admiralty  and  maritime  jurisdic- 
tion of  England,  from  whose  code  and  practice  we  derived  our  sys- 
tems of  jurisprudence,  and,  generally  speaking,  obtain  the  best 
glossary."     See  abo  4  Wash.  456,  457. 

Neither  of  these  eminent  jurists  was  ever  likely  to  go  to  the  laws 
of  Continental  Europe  as  guides,  unless  in  cases  not  well  settled 
either  here  or  in  England,  and  then,  as  in  the  common  law  courts 
and  in  chancery,  they  might  properly  search  all  enlightened  systems 
of  jurisprudence  for  suggestions  and  principles  to  aid.  Chancellor 
Kent,  also,  with  his  accustomed  modesty,  yet  with  clearness,  sup- 
porting a  like  doctrine  with  that  just  quoted  from  Judge  Washing- 
ton, observes,  — "  But  I  apprehend  it  may  fairly  be  doubted, 
whether  the  constitution  of  the  United  Slates  meant,  by  admiralty 
and  maritime  jurisdiction,  any  thing  more  than  that  jurisdiction  which 
was  settled  and  in  practice  in  this  country  under  the  English  juris- 
prudence when  the  constitution  was  made."  1  Kent's  Com.  377. 
Another  strong  proof  that  this  was  the  opinion  prevailing  here  at 
that  time  is,  that  a  court  of  admiralty  was  established  in  Virginia,  in 
1779,  under  tlie  recommendation  of  Congress  to  all  the  States  to 
make  prize  courts  ;  and,  by  the  act  of  Assembly,  it  is  expressly  pro- 
vided that  they  are  to  be  "  governed  in  their  proceedings  and 
decisions  by  the  regulations  of  the  Congress  of  the  United  States 
of  America,  by  the  acts  of  the  General  Assembly,  by  the  laws  of 
Oleron,  and  the  Rhodian  and  Imperial  laws,  so  far  as  they  have 
been  heretofore  observed  in  the  English  courts  of  admiralty,  and 
by  the  Jaws  of  nature  and  nations."  10  Hening's  Stat.  98.  They 
thus,  after  our  own  laws.  State  and  national,  made  England  the  guide. 

It  is  said  by  others,  appealing  to  feelings  of  national  pride,  that 
we  are  to  look  to  our  own  constitution  and  laws,  and  not  to  Eng- 


JANUARY   TERM,    1847.  475 

Waring   et   al.    v.   Clarke. 

land,  for  a  guide.  So  we  do  look  to  our  own  laws  and  constitution 
first,  and  when  they  are  silent  go  ebewhere.  But  what  are  our  own 
laws  and  constitution,  unless  those  in  England  before  our  Revolution, 
except  so  far  as  altered  here,  either  before,  or  then,  or  since,  and  ex- 
cept such  in  England  then  as  were  not  applicable  to  our  condition 
and  form  of  government  ?  This  was  the  guide  adopted  by  this 
court  in  its  practice  as  early  as  August  8th,  1791  (1  Howard,  24), 
and  as  late  as  January,  1842,  it  treated  the  practice  in  England  as 
the  rule  in  equity,  where  not  otherwise  directed  ;  and  in  Gaines 
et  al.  V.  Relf  et  al.,  16  Peters,  9,  it  decided  that  when  our  own 
"  rules  do  not  apply,  the  practice  of  the  Circuit  and  District 
Courts  must  be  regulated  by  the  practice  of  the  court  of  chancery 
in  England."  See,  also,  Vattier  v.  Hinde,  7  Peters,  274.  And 
most  of  its  forms  and  ndes  in  admiralty  have  been  adopted  in  our 
District  and  Circuit  Courts.  See  Rule  XC,  in  1  How.  66,  Pref. 
And  this  court  has.  again  and  again  disposed  of  important  admiralty 
questions,  looking  to  England  alone,  rather  than  the  Continent,  as  a 
guide  when  they  diflered. 

Thus  the  Continental  law  would  carry  admiralty  jurisdiction  over 
all  navigable  streams.  Yet  this  court  has  deliberately  refused  to  do 
it,  in  The  Thomas  Jefferson,  10  Wheat.  428.  Had  it  not  so  re- 
fused, in  repeated  instances,  there  would  have  been  no  necessity  for 
the  recent  act  of  Congress  as  to  the  Lakes  and  their  tributaries.  So, 
the  civil  law  gives  a  lien  for  repairs  of  domestic  ships  ;  but  this 
court  has  not  felt  justified  in  doing  it  without  a  statute,  because  not 
done  in  England.  7  Peters,  324.  And  in  Hobartv.  Drogan  et  al., 
10  Peters,  122,  this  court  felt  bound  to  follow  the  English  decis- 
ions as  to  salvage,  though  in  some  respects  harsh.  See,  also,  3 
Howard,  568. 

So,  when  the  constitution  and  the  acts  of  Congress  speak,  as  they 
do  in  several  instances,  of  the  '*  common  law,"  do  they  not  mean 
the  English  common  law  ?  This  court  so  decided  in  Robinson  v, 
Campbell,  3  Wheat.  223,  adhering,  it  said,  "  to  the  principles  of 
common  law  and  equity,  as  distinguished  and  defined  in  that  coun- 
try, from  which  we  derive  our  knowledge  of  those  principles." 
Why  not,  then,  mean  the  English  admiralty  law  when  they  speak 
of  '*  cases  of  admiralty  and  maritime  jurisdiction  "  ?  They  of 
course  must,  by  all  analogous  decisions  and  by  established  usage,  as 
well  as  by  the  opinions  of  eminent  jurists.  The  English  decis- 
ions furnish,  also,  the  most  natural,  appropriate,  uniform,  and  well- 
known  principles,  both  for  action  and  Judicial  decision. 

It  would  be  extraordinary,  indeed,  for  this  court  to  undertake  to 
exercise  a  legislative  power  as  to  this  point,  and  without  warrant  to 
search  the  world  over  and  select,  for  the  trial  of  private  rights,  any 
law  they  may  prefer.  On  the  contrary,  its  duty  rather  is  to  declare 
tlie  law  which  has  already  become  ours,  which  we  inherited  from 
our  ancestors  or  have  enacted  ourselves,  and  which  is  not  vagrant 
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and  uncertain,  but  to  be  found  in  our  own  judicial  history  and  insti- 
tutions, our  own  constitution,  acts  of  Congress,  and  binding  prece- 
dents. Congress  ako  might,  in  many  instances,  perhaps,  make  the 
law  better  than  it  is,  and  mould  it  so  as  to  meet  new  exigencies  in  so- 
ciety, and  suit  different  stages  of  business  and  civilization  ;  and,  by 
new  laws  as  to  navigable  waters,  judicial  tribunals,  and  various  other 
matters,  is  yearly  doing  this.  But  does  this  court  possess  that  legis- 
lative power  ?  And  if  Congress  chooses  to  give  additional  juris- 
diction to  the  District  Court  on  the  Lakes,  or  tide-waters,  or  navi- 
gable streams  between  them,  and  allow  jury  trials  when  desired, 
under  its  power  to  regulate  commerce  and  collect  a  revenue,  will 
this  not  answer  every  valuable  purpose,  and  supply  any  new  want  or 
fancied  improvement  in  a  more  satisfactory  and  more  constitutional 
manner  than  for  courts  to  do  it  without  consulting  Congress  ? 

That  Congress  possess  the  power  to  do  this  cannot  be  plausibly 
questioned.  The  late  law  as  to  jurisdiction  over  the  Lakes,  which 
is  given  to  the  District  Court,  but  not  as  an  admiralty  case  under 
the  constitution,  and  with  a  jury  when  desired,  is  a  strong  illustra- 
tion of  legislative  opinion  being  the  way  we  contend. 

Any  expansion  or  enlargement  can  be  thus  made,  and  by  with- 
drawing in  part  the  jurisdiction  now  conferred  on  the  District 
Courts  in  any  matters  m  admiralty.  Congress  can  also  abridge  the 
exercise  of  it  as  experience  and  time  may  show  to  be  wise.  For 
this  reason,  we  are  unable  to  see  the  force  of  the  argument  just  of- 
fered by  four  members  of  this  court,' that  if  the  English  admiralty 
law  was  referred  to  in  the  expression  of  ^^  all  cases  of  admiralty  and 
maritime  jurisdiction,"  no  change  m  it  could  be  niade,  without  being 
at  the  trouble  and  expense  of  altering  the  constitution. 

But  in  further  answer  to  this,  let  me  ask  if  the  constitution,  as 
they  contend,  was  meant  to  include  cases  in  admiralty  as  on  the 
Continent  of  Europe  rather  than  in  England,  could  the  law  as  to 
them  be  more  easily  altered  than  if  it  was  only  the  law  of  England  ? 
And  would  it  not  take  the  interpretation  of  the  admiralty  law  as 
much  from  the  cotuls  in  one  case  as  in  the  other  ? 

It  is  conceded,  next,  that  legislation  has,  in  some  respects,  in 
England,  since  1789,  changed  and  improved  her  admiralty  proceed- 
ings ;  but  this  only  furnishes  additional  evidence  that  the  law  was 
different  when  our  constitution  was  framed,  and  that  these  changes, 
when  useful  and  made  at  all,  should  be  made  by  legislation  and  not 
by  judicial  construction,  and  they  can  rightfully  hiave  no  force  here  till 
so  made.  United  States  v.  Paul,  6  Peters,  141.  The  difference, 
too,  between  a  change  by  Congress  and  by  this  court  alone  is,  fur- 
thermore, that  the  former,  when  making  it,  can  and  doubtless  will 
allow  a  trial  by  jury,  while  we  are  unable  to  do  this,  if  we  make  the 
change  by  construing  the  case  to  be  one  legitimately  of  admiralty 
jurisdiction. 

Finally,  then,  the  law,  as  it  existed  in  England  at  the  lime  of  the 
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Revolution,  as  to  admiralty  jurisdiction  over  torts,  is  the  only  certain 
and  safe  guide,  unless  it  has  been  clearly  changed  in  this  respect,  ei- 
ther by  the  constitution,  or  acts  of  Congress,  or  some  colonial  author- 
ity. We  have  already  seen  that  the  constitution  has  not  used  words 
which  are  fairly  open  to  the  idea  that  any  such  change  was  intended. 
Nor  has  it  made  any  alteration  in  terms  as  to  torts.  And  no  act  of 
Congress  has  introduced  any  change  in  respect  to  torts,  having  in  this 
respect  merely  conferred  on  the  District  Courts  cognizance  of  "  all 
civil  cases  "  in  admiralty,  without  in  a  single  instance  defining  what 
shall  be  such  cases  in  connection  with  torts.  The  next  inquiry, 
then,  is,  whether  the  colonies  changed  the  law  as  to  the  locality  of 
torts,  and  exercised  jurisdiction  over  them  in  admiralty,  though  com- 
mitted within  a  county  and  not  on  the  high  seas. 

I  am  compelled  to  go  into  these  details  more  than  would  other- 
wise be  done,  considering  their  tediousness,  on  account  of  the  great 
reliance  on  them  in  one  of  the  opinions  just  read.  In  order  to  5p- 
erate  on  the  point  under  consideration,  it  will  be  seen  that  any  co- 
lonial change  must  have  been  so  clear  and  universal  as  to  have  been 
referred  to  in  the  constitution  and  the  act  of  Congress  of  17S9,  and 
to  be  the  meaning  intended  by  their  makers  to  be  embraced  in  the 
expression  of  "  cases  of  admiralty  and  maritime  jurisdiction," 
rather  than  the  meaning  that  had  usually  been  attached  to  them  by 
the  English  language  and  the  judicial  tribunals  of  England,  for  cen- 
turies. And  this  change,  likewise,  must  have  been  clearly  meant 
to  be  referred  to  and  adopted,  notwithstanding  its  great  encroach- 
ment in  torts  on  the  boasted  trial  by  jury,  and  which  encroachment 
they  were  denouncing  as  tyranny  in  other  cases,  and  notwithstanding 
its  natural  consequences  would  be  new  collisions  with  the  powers 
of  the  State  tribunals,  which  they  were  most  anxious  to  avoid.  I 
have  searched  in  vain  to  find  acts  of  assembly  in  any  of  the  thirteen 
colonies,  before  1776,  making  such  a  change,  much  less  in  a  ma- 
jority or  all  of  them.  Nor  can  I  find  any  such  judicial  decisions  by 
vice-admiralty  courts  in  any  of  them,  much  less  in  all.  Nor  is  it 
pretended  that  any  acts  of  Parliament  or  judgments  in  the  courts  in 
England  had  prescribed  a  different  rule  in  torts  for  the  colonies 
from  what  prevailed  at  home. 

It  would  be  difficult,  then,  to  show  that  a  law  had  become  changed 
in  any  free  country,  except  by  evidence  contained  in  its  legislation, 
or  constitutions,  or  judicial  decisions.  But  some  persons,  and 
among  them  a  portion  of  this  bench,  have  referred  to  commissions 
of  office  to  vice-admirals  as  evidence  of  a  change  here  ;  and  some, 
it  is  feared,  have  been  misled  by  them.  1  Kent's  Com.  367,  note  ; 
2  Gall.  373. 

These  commissions,  in  the  largest  view,  only  indicated  what  might 
be  done,  not  what  was  actually  afterwards  done  under  them.  In 
the  next  place,  all  must  see,  on  reflection,  that  a  conmiission  issued 
by  the  king  could  not  repeal  or  alter  the  established  laws  of  the  land 
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Beside  the  forms  of  some  of  tbese  commissions,  referred  to  in 
De  Lovio  o.  Boit  (2  Gall.  398),  an  entire  copy  of  one  of  them  b 
in  Stokes,  and  another  in  Duponceau  on  Jurbdiction,  p.  158,  and 
m  Woodcock's  Laws  of  the  British  Colonies,  p.  66.  It  wUl  be 
seen  that  they  ture  much  alike,  and  though  there  are  expressions  in 
them  broad  eoough  to  cover  all  '*  fresh  waters  "  and  "  rivers,"  and 
even  ''banks  of  any  of  the  same"  (Woodcock,  69),  yet  tide- 
waters are  never  named  as  the  limit  of  jurisdiction  ;  and,  over  and 
paramount  to  the  whole,  the  judge  b  required  to  keep  and  cause  to 
be  executed  there  ''  tlie  rights,  statutes,  laws,  ordinances,  and  cus- 
toms anciently  observed."  Where  anciently  observed  ?  In  Eng- 
land, of  course ;  and  thus,  of  course,  were  to  comply  with  the  English 
statutes  and  decisions  as  to  admiralty  matters. 

This  limitation  b  inserted  several  times,  from  abundant  caution,  in 
the  commission  in  Woodcock,  66^  67,  69. 

But  beside  these  conflicting  features  in  diflierent  parts  of  them,  the 
commissions  of  vice-admirals  here  seem,  in  most  respects,  copies  of 
mere  forms  of  ancient  date  in  England  (Woodcock's  Brit.  Col. 
123),  and,  of  course,  were  never  intended  to  be  used  in  the  colonies 
as  alterations  of  the  laws,  and  were,  as  all  know,  void  and  obsolete 
in  England  when  difl^ering  from  positive  statutes.  So  virtually  it 
was  held  in  the  colonies  themselves.  The  Little  Joe,  Stewart's 
Ad.  R.  406  ;  and  The  Apollo,  1  Hag.  Ad.  312 ;  Woodcock's 
Laws  and  Const,  of  the  Colonies,  123.  These  commissions,  also, 
if  they  prove  any  thing  here  actually  done  difl^erent  from  the  laws 
in  England,  except  wh^t  was  made  different  by  express  statute,  as  to 
matters  connected  with  breaches  of  the  laws  of  revenue  and  trade, 
and  not  as  to  torts,  prove  quite  too  much,  as  they  go  above  tide- 
water and  even  on  the  land. 

But  it  is  not  believed  that  they  led  to  any  practices  under  them 
here  different  from  the  laws  at  home  in  respect  to  torts.  None  can 
now  be  found  stated  j  either  in  reports  of  cases  or  contemporaneous 
history.  Probably  in  the  colonies  the  same  rides  as  at  home  pre- 
vailed on  this,  fbr  another  reason  ;  because  no  statute  was  passed 
as  to  torts  here,  and  appeals  to  the  admiralty  at  home  existed,  on 
tlie  instance  side  of  the  court,  till  a  recent  change,  so  as  to  preserve 
uniformity  in  the  colonies  and  at  home.  Bains  v.  The  James, 
Baldw.  549  ;  Woodcock,  242.  A  case  of  one  of  those  appeals  b 
reported  in  2  Rob.  248,  249,  The  Fabius.  There  the  enlarged 
powers  conferred  on  vice-admiralty  courts  by  the  6  and  7  of  William 
III.,  as  to  seizure^  and  prosecutions  for  breaches  of  the  laws  of 
trade  and  revenue,  are  not,  as  I  understand  the  case,  considered  ad- 
miralty powers,  and  we  all  know  they  were  not  so  per  se  or  propria 
vigore.  A  looser  practice  in  the  colonies,  but  no  difference  of 
principle,  except  under  statute,  appears  to  have  been  tolerated. 
Woodcock's  Laws,  &c.,  273. 

In  accordance  with  this,  Tucker,  in  his  Appendix  to  Part  L 
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of  1  Black.  Com.  432,  after  a  careful  examination  of  charters 
and  other  documents,  comes  to  the  conclusion,  that  the  laws  at 
home  before  emigration,  both  statute  and  common  law,  so  far  as  ap- 
plicable to  the  condition  of  the  colonies,  and  in  favor  of  life,  liberty, 
and  property  of  the  subject,  ^'  remained  in  full  force  therem  until 
repealed,  altered,  or  amended  by  the  legislative  authority  of  the  col- 
onies respectively,  or  by  the  constitutional  acts  of  the  same  when 
they  became  sovereign  and  independent  states."  See,  also,  to 
this  effect,  Montgomery  v.  Henry,  1  Dall.  49 ;  1  Chalmers's 
Op.  195  ;  Woodcock,  156.  But  what  seems  to  settle  this  inquiry 
is  the  treatise  of  a  colonial  judge,  giving  some  data  on  this  very  sub- 
ject, and  of  course  well  informed  on  the  subject.  Stokes's  View  of 
Constitution  of  British  Colonies  (p.  270)  contams  an  account  of 
the  admiralty  jurisdiction  in  the  colonies  before  the  Revolution. 

Two  things  are  clearly  to  be  inferred  from  him  :  — 1st.  That 
admiralty  and  mariume  cases  extended  only  to  matters  ^'  arising  on 
the  high  seas"  ;  and,  2d.  That  the  practice  and  rules  of  decision  in 
admiralty  were  the  same  here  as  in  England. 

Thus,  in  chapter  18,  page  271,  he  says  :  —  "In  the  first  place, 
as  to  the  jurisdiction  exercised  in  the  court  of  vice-admiralty 
in  the  colonies,  in  deciding  all  maritime  causes,  or  causes  arising 
on  the  high  seas,  I  have  only  to  observe,  that  it  proceeds  in  the 
same  manner  that  the  High  Court  of  Admiralty  in  England  does." 
"  The  only  book  that  1  have  met  with,  which  treats  of  the 
practice  of  the  High  Court  of  Admiralty  in  England,  is  Clarke's 
Praxis  Admiralitatis,  and  this  is  the  book  used  by  the  practitioners 
in  the  colonies."  * 

In  connection  with  this,  all  the  admiralty  reports  we  have  of  cases 
before  the  Revolution,  and  of  cases  between  1776  and  1789,  seem 
to  corroborate  the  same  view,  and  are  worth  more  to  show  the 
actual  jurisdiction  here  than  hundreds  of  old  commissions  containing 
obsolete  powers  never  enforced.  There  is  a  manuscript  volume 
of  Auchmuty's  decisions  made  in  the  vice-admiralty  court  in  Mas- 
sachusetts, about  1740.  (See  Curtis's  Merchant  Seamen,  348, 
note) .  It  will  be  difficult  to  find  in  them,  even  in  one  colony,  much 
more  in  the  thirteen,  clear  evidence  of  any  change  here,  before 
the  Revolution,  in  respect  to  the  law  concerning  the  locality  of 
torts. 

The  very  first  case  of  Quitteville  v.  Woodbury,  April  15,  1740, 
is  a  libel  for  a  trespass.  But  it  is  carefully  averred  tor  have  taken 
place  "  at  the  Bay  of  Hondurus,  upon  the  open  aea^  on  board  the 
ship  King  George." 

*  Woodcock  on  the  British  Colonies  is  equally  explicit,  that  the  Tice-admicalty 
courts  in  the  colonies  were  called  so  because  in  fact  subordinate  to  the  admiralty 
at  home,  and  with  like  jurisdiction,  except  whore  altered  by  positive  statute. 
Thus, '-* "  "  '^*  i..-:-j:-.: e^u^  .^^:— u. -..k:-^.-  ->«•«,—;.: 

tract,' 
serve, 
to  the  course  of  the  same  court  in  England."    (p.  272). 
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No  Other  case  of  tort  is  printed,  and  on  a  careful  examination  of 
what  has  not  been  printed  no  case  is  found  varying  the  prin- 
ciple. There  is  one  for  conversion  of  a  vessel  and  cargo,  July 
30ih,  1742,  tried  before  George  Cradock,  dej)uty  judge  in  admiral- 
ty, Farrington  v.  Dennis.  But  th^  conversion  happened  on  the 
lugh  seas,  or  what  in  those  days  was  often  termed  the  "  deep  5ea." 
So  a  decision  in  the  State  of  Delaware,  in  1788,  reported  in  the 
Introduction  to  4  Dall.  2  (last  edit.);  the  judge  seems  to  concede 
it  to  be  law  in  that  colony,  that  all  cases,  except  prize  ones,  must 
happen  ^'  on  the  high  seas  "  in  order  to  give  the  admiralty  jurisdic- 
tion over  them. 

So  a  few  cases  before  the  adoption  of  the  constitution  are  re- 
ported in  Bee^s  Admiralty  Decisions,  though  they  are  mostly  on 
contracts.  But  they  all  make  a  merit  of  conforming  to  the  course 
in  the  English  admiralty,  rather  than  exhibiting  departures  from  and 
enlargements  of  its  jurisdiction.  See  one  in  A.  D.  1781,  Bee's 
Adm.  425,  and  another  in  the  same  year  (p.  419),  and  another  in 
1785  (p.  369).  But  the  most  decisive  of  all  is  a  case  in  A.  D. 
1780,  in  the  High  Court  of  Appeals  in  Pennsylvania,  Montgomery  v. 
Henry  et  al.,  1  Dall.  49. 

It  was  a  proceeding  in  admiralty,  regarded  by  some  as  soimding 
in  tort,  and  by  some  in  contract ;  but  as  to  the  line  of  jurisdiction, 
this  having  happened,  as  averred,  on  the  river  Delaware,  the 
court  say,  through  Reed,  their  president,  —  '^  But  it  appears  to  us, 
that  from  the  13th  and  15th  Richard  II.  the  admiralty  has  had 
jurisdiction  on  all  waters  out  of  the  body  of  the  county.  There 
has  been  great  debate  as  to  what  is  meant  by  high  seas.  A  road, 
haven,  or  even  river,  not  within  the  body  of  the  county,  is  high  sea 
in  the  idea  of  civilians.  Therefore,  if  the  river  Delaware  is  out  of 
the  body  of  any  county,  we  think  it  clear  that  it  is  within  the  ad- 
miralty jurisdiction." 

In  short,  as  to  this  matter  the  first  principles  of  English  jurispru- 
dence, as  applicable  to  her  colonies,  show  that  there  could  be  no 
difference  here  on  a  matter  of  this  kind,  unless  authorized  by  ex- 
press statute  at  home,  extending  to  the  colonies,  or  by  acts  of  as- 
sembly here,  expressly  sanctioned  at  home. 

Blackstone  says,  —  '*  For  it  hath  been  held,  that  if  an  unin- 
habited countr}'  be  discovered  and  planted  by  English  subjects,  all 
the  English  laws  then  in  being,  which  are  the  birthright  of  every 
subject,  are  immediately  there  in  force."  1  Bl.  Com.  108  ;  2  P. 
Wms.  75.  Exceptions  of  course  exist  as  to  matters  not  applicable 
to  their  condition,  but  none  of  them  reach  this  case,  and  require 
consideration. 

Were  not  we  then  British  colonies,  and  beginning  here  in  an 
uninhabited  country,  or,  what  is  equivalent,  tenanted  by  a  people  not 
having  any  civilized  laws  ?  Why,  then,  were  not  the  principles  of 
English  admiralty  law  in  force  here  in  the  vice-admiralty  courts,  as 
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much  as  the  English  common  law  in  other  courts,  —  and  which  has 
been  declared  by  this  tribunal  to  have  been  the  basis  of  the  juris- 

|)rudence  of  all  the  States  in  1789  ?  3  Peters,  444.  Indeed,  any 
aws  in  the  plantations  contrary  to  or  repugnant  to  English  laws 
were  held  to  be  void,  if  not  allowed  by  Parliament  at  home.  3 
Bl.  Com.  109,  App.  380,  by  Tucker. 

What  is  left,  then,  for  the  idea  to  rest  on  of  a  change  in  respect 
to  the  locality  of  torts  here,  to  give  admiralty  courts  jurisdiction 
over  them  different  from  what  existed  iii  England  in  1776  ?  We 
have  already  seen  that  there  is  nothing  in  the  constitution,  nothing 
in  any  acts  of  Congress,  nothing  in  any  colonial  laws,  or  colonial 
decisions  in  the  vice-admiralty  courts.  Some  venture  to  infer  it 
merely  from  analogies.  But  denying  the  competency  for  courts  of 
limited  jurisdiction,  like  ours,  to  do  Uiis,  if  impairmg  jury  trials  and 
encroaching  on  State  jurisdictions,  without  any  express  grant  or  au- 
thority to  that  effect,  let  me  ask,  what  are  the  analogies  f  The  only 
ones  which  can  be  imagined  are  cases  of  crimes,  contracts,  and 
seizures  for  breaches  of  laws  of  revenue  and  trade.  But  the  de- 
cisions as  to  crimes  prove  directly  the  reverse. 

In  respect  to  them,  no  change  whatever  on  this  point  has  oc- 
curred, and  the  rule  recognized  m  this  country  as  the  true  one  con- 
cerning their  locality  is,  like  that  in  England,  if  tried  in  admiralty  as 
being  crimes  by  admiralty  law,  they  must  have  been  committed 
without  the  limits  of  a  county  or  State.  4  Mason,  C.  C.  308  ;  5 
ibid.  290  ;  1  Dall.  49  ;  3  Wheat.  336,  371  ;  5  ibid.  76,  37£^ ; 
12  ibid.  623  ;  4  Wash.  C.  C.  375  ;  Baldw.  C.  C.  35. 

And  all  crimes  on  the  waters  of  the  United  States  made  puoish- 
able  in  the  courts  of  the  United  States,  by  acts  of  Congress,  with 
few  or  no  exceptions,  if  connected  solely  with  admiralty  jurisdiction, 
are  scrupulously  required  to  have  been  committed  on  the  sea  or  the 
high  seas,  "  out  of  the  jurisdiction  of  any  particular  State." 

In  all  criminal  cases  in  admiralty  in  England,  the  trial  has  also 
been  by  jury,  by  an  express  act  of  Parliament,  ever  since  the  32 
Henry  VIII.  (Com.  Dig.,  •SdmiraUy)^  and  so  far  from  the  same 
principle  not  being  considered  in  force  here,  the  constitution  itself, 
before  any  amendments,  expressly  provided  for  all  criminal  trials  of 
every  kind  being  by  a  jury.    Art.  3,  §  2,  and  Federalist,  No.  81. 

So,  the  old  Confederation  (Article  9th)  authorized  Congress  to 
provide  courts  for  the  trial  '^  of  piracies  and  felonies  committed  on 
the  high  seas."  1  Laws  (Bioren's  edit.),  p.  16.  And  when  Con- 
gress did  so,  they  thought  it  expedient  to  adopt  the  same  mode  of 
trial  for  acts  ''  on  the  sea  "  as  on  the  land,  and  ^'  according  to  the 
course  of  the  common  law  "  ;  and  under  a  sort  of  mixed  commis- 
sion, as  under  the  28  Henry  VIII.,  to  try  these  offences,  consisting 
of  the  justices  of  tlie  Supreme  Court  in  each  State,  united  with  the 
admiralty  judge,  they  imperatively  required  the  use  of  a  jury.  7 
Journ.  of  Old  Cong.  65  ;  Duponceau  on  Juris.  94,  95,  note. 
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Finding,  then,  that  any  analogy  from  crimes  directly  opposes,  rather 
than  favors,  any  change  as  to  torts,  let  us  proceed  to  the  case  of  con- 
tracts. It  will  be  necessary,  before  they  can  be  allowed  any  effect, 
for  their  friends  to  show,  that  the  locality  of  contracts  has  been 
changed  here,  and  then  that  such  change  should  operate  on  torts. 
Contracts,  in  one  aspect  of  the  subject,  did  not  differ  as  to  their  lo- 
cality from  torts  and  crimes  before  Richard  II.  any  more  than  after. 

But  as  the  question  in  relation  to  the  locality  of  contracts  here 
is  still  undecided,  and  b  before  this  court  awaiting  another  argument, 
on  account  of  divisions  of  opinion  among  its  members  in  respect  to  it, 
no  analogy  can  be  drawn  to  govern  other  questions  from  what  is  itself 
thus  uncertain  ;  and  it  is  not  deemed  decorous  by  me  to  discuss 
here  the  moot  question  as  to  contracts,  or,  till  the  other  action 
pending  in  relation  to  them  is  itself  settled,  to  draw  any  inference 
from  what  I  may  suppose  to  be,  or  not  to  be,  their  locality. 

Without,  then,  gomg  farther  into  the  subtilties  as  to  thq  locality  or 
want  of  locality  of  contracts  withm  admiralty  jurisdiction,  so  fully 
discussed  in  2  Gallbon,  475,  by  Judge  Story,  on  the  one  hand, 
and  in  12  Wheaton,  622,  by  Justice  Johnson,  on  the  other,  as 
well  as  in  the  case  of  the  Lexington,  at  this  term,  it  is  enough  to  say, 
that  is  not  the  question  now  under  consideration.  It  is,  at  the  near- 
est, but  collateral,  and  differently  situated.  For  in  trespass  it  was 
always  a  test,  not  only  that  it  happened  on  the  sea,  instead  of  merely 
tide-water,  but  out  of  the  body  of  a  county. 

And  above  all  this,  those  very  writers  who  contend  that  locality 
does  not  govern  the  jurisdiction  over  contracts  admit  that  it  con- 
trols, and  always  has  controlled,  the  right  to  try  both  torts  and 
crimes  (with  the  exceptions  before  named,  and  not  influencing  this 
question),  during  all  tne  fluctuations  and  struggles  about  contracts 
during  the  last  four  hundred  years. 

In  the  resolutions  said  to  have  been  prepared  by  the  Judges  in 
1632,  with  a  view  to  arrange  differences  concerning  jurisdiction,  no 
change  or  modification  is  made  as  to  torts.  Dunlap's  Prac.  13,  14  ; 
Bevans's  case,  3  Wheat.  365,  note. 

Nor  was  there  any  in  the  mutual  arrangement  between  the  differ- 
ent courts  in  1575.  See  it,  in  3  Wheat.  367,  note ;  Prynne's  Ani- 
madversions, 98,  99.  And  in  CrowelPs  Ordinance  of  1648,  on  the 
jurisdiction  of  the  admiralty,  so  much  relied  on  by  those  friendly  to 
the  extension  of  it,  and  by  some  supposed  to  have  been  copied  and 
followed  in  this  country,  damages  by  one  ship  to  another  were  in- 
cluded, but  it  was  meant  damages  on  the  sea,  being  described  as 
''  damages  happening  thereon,  or  arising  at  sea  in  any  way.''  Dun- 
lap's  Ad.  16. 

Hence,  even  in  admiralty  writers  and  admiralty  courts,  it  is  laid 
down  repeatedly,  "  in  torts,  locality  ascertains  the  judicial  powers." 
And  again,  ^'  in  all  matters  of  tort,  locality  is  the  strict  hmit."  2 
Bro.  Civ.  and  Ad.  Law,  1 10.     So  in  The  Eleanor,  6  Rob.  Ad.  40, 
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Lord  StoweB  said,  "  the  locality  is  every  thing,"  instead  of  holding 
it  to  be  an  obsolete  or  immaterial  form. 

Lastly,  in  respect  to  analogies  in  seizures  for  breaches  of  the  laws 
of  revenue  and  trade,  it  is  claimed  that  some  change  has  occurred 
there,  which  should  influence  the  jurisdiction  over  torts.  But  these 
seizures  are  not  for  torts,  nor  has  the  change  in  relation  to  the  trial 
of  lliem  happened  on  any  principle  applicable  to  torts.  Moreover, 
it  has  been  made  as  to  seizures  only  under  express  statutes,  and  the 
construction  put  on  those  statutes  ;  and  if  this  is  to  be  followed  by 
analogy,  no  change  can  be  made  as  to  torts  except  by  express 
statutes. 

But  there  has  never  been  any  such  statute  as  to  them,  and  if 
without  it  the  change  was  made  by  analogy,  tide-waters  would  not 
be  the  test,  as  is  here  contended,  but,  like  cases  of  seizures,  any 
waters  navigable  by  a  boat  of  ten  tons  burden.  It  is  even  a  matter 
of  very  grave  doubt,  whether  a  mistake  was  not  committed  in  refus- 
ing a  trial  by  jury  in  cases  of  seizure,  under  our  Judiciary  Act, 
whenever  desired,  or  at  least  whenever  not  made  on  the  high  seas. 
Kent,  Dane,  and  several  others,  think  the  early  decisions  made  on 
this,  and  which  have  since  been  merely  copied,  were  probably  er- 
roneous.    1  Kent's  Com.  376  ;  6  Pane,  357. 

So  thought  Congress,  likewise,  when,  Feb.  13th,  1801  (sec.  llth), 
it  conferred  on  the  Circuit  Court  jurisdiction  over  "  all  seizures  on 
land  or  water,  and  all  penalties  and  forfeitures  made,  arising,  or  accru- 
ing under  the  laws  of  the  United  States."  This  was  original  cogni- 
zance, though  not  in  a  court  of  admiralty,  and  properly  treated 
seizures  on  water  as  on  land,  and  to  be  all  of  course  tried  by  a 
iury.  2  Stat,  at  Large,  92.  This  was  a  change  made  by  Congress 
Itself,  aided  by  some  of  the  first  lawyers  in  the  country.  But  as 
the  whole  statute  was  repealed,  on  account  of  the  obnoxious  circum- 
stances as  to  the  judges  under  which  it  was  passed,  all  the  changes 
fell  with  it. 

The  admiralty  in  England  did  not  exercise  any  jurisdiction  over 
seizures  for  revenue,  though  on  the  ocean.  8  Wheat.  396, 
note.  But  it  was  in  the  court  of  exchequer,  and  was  devolved  on 
admiralty  courts  in  the  colonies  for  convenience,  as  no  court  of 
exchequer  existed  there.  Duponceau's  Jurisdiction,  139,  and  note. 
This  additional  jurisdiction,  however,  was  not  an  admiralty  one, 
and  ought  to  have  been  used  with  a  jury,  if  desired,  as  in  the  ex- 
chequer. Powers  not  admiralty  are  K)r  convenience  still  devolved 
on  admiralty  courts  ;  and  it  was  a  great  grievance,  complained  of 
by  our  ancestors  here,  that  such  a  trial  was  not  allowed  in  such 
cases  before  the  Revolution.  Undoubtedly  it  was  the  expectation 
of  most  of  those  who  voted  for  the  act  of  1789,  that  the  trial  by 

ijury  would  not  be  here  withheld  in  cases  of  seizures  for  breach  of 
aws  of  the  revenue,  which  they  bad  always  insisted  on  as  their 
constitutional  right  as  Englishmen,  and,  a  fortiori^  as  Americans. 
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They  had  remonstrated  early  and  late,  and  complained  of  this 
abridgment  of  the  trial  by  jury  even  in  the  Declaration  of  Inde- 
pendence, and  as  one  prominent  cause  and  justification  of  the  Rev- 
olution. 1  Journal  of  Old  Congress,  45;  6  Dane's  Abr.  357;  Baldw. 
C.  C.  551.  As  plenary  evidence  of  this,  it  is  necessary  to  quote 
here  but  a  single  document,  as  that  was  drawn  up  by  John  Jay,  after- 
wards the  chief  justice  of  this  court.  It  is  the  address  by  the  old  Con- 
gress, October  2ist,  1774,  to  the  people  of  Great  Britain,  and  among 
other  grievances  says,  —  "It  was  ordained,  that  whenever  offences 
should  be  committed  in  the  colonies  against  particular  acts  imposing 
duties  and  restrictions  upon  trade,  the  prosecutor  might  bring  his  ac- 
tion for  the  penalties  in  the  courts  of  admiralty  ;  by  which  means 
the  subject  lost  the  advantage  of  being  tried  by  an  honest,  unin- 
fluenced Jury  of  the  vicinage,  and  was  subjected  to  the  sad  ne- 
cessity of  being  judged  by  a  single  man,  —  a  creature  of  the  crown, 
—  and  according  to  the  course  of  a  law  (civil)  which  exempts  the 
prosecutor  from  the  trouble  of  proving  his  accusation,  and  obliges 
the  defendant  either  to  evince  his  innocence  or  to  suffer." 

Now,  after  these  reprobations  of  such  a  practice,  —  after  two  spe- 
cific amendments  to  the  constitution  to  secure  the  trial  by  jury  in 
cases  before  doubtful,  —  and  after  three  clauses  in  the  Judiciary  Act 
expressly  allowing  it  in  all  proper  cases,  —  who  can  believe  that 
they  intended  in  the  ninth  section  of  that  very  act  to  use  language 
which  ought  to  be  construed  so  as  to  deprive  them  entirely  of  a 
jury  trial  in  that  very  class  of  cases  where  the  refusal  of  it  had 
long  been  denoimced  by  them  as  oppressive,  unlawful,  and  one  of 
the  grounds  for  a  revolution  ?  Should  we  thus  brand  them  with 
duplicity,  or  tyranny  ? 

As  a  single  illustration  that  their  views  in  the  act  of  1789  have 
probably  been  misconstrued  or  misapprehended,  if  seizures  for 
breaches  of  the  laws  of  revenue  and  trade  were  in  reality  "  cases  of 
admiralty  and  maritime  jurisdiction,"  as  meant  in  the  constitution, 
then  no  statute  was  necessary,  like  a  clause  in  that  of  1789,  to  make 
them  so,  and  to  make  them  so  not  at  the  line  of  tide-water,  which 
is  here  contended  for,  but  wherever  a  boat  of  twenty  tons  could  go 
from  the  ocean.  And  if  they  were  not  such  cases  to  that  extent 
and  in  that  manner  without  a  statute,  but  were  common  law  and 
exchec|uer  cases,  then  it  is  certain  a  statute  would  not  make  them 
"  admiralty  cases,"  but  might  devolve  their  trial  on  the  District 
Court,  allowing  a  jury,  as  that  trial  was  expressly  reserved  by  the 
amendment  to  the  constitution  in  all  common  law  cases.  Stokes 
discloses  the  derogatory  reason  assigned  for  such  a  violation  of  our 
forefathei  s'  rights  by  some  of  the  British  statutes  before  the  Revolu- 
tion (Stokes  on  Constitution  of  Colonies,  360).  With  much  nO" 
t»e(c,  he  says,  —  *'  In  prosecutions  in  the  courts  of  vice-admiralty 
in  the  colonies  for  the  breach  of  any  act  of  Parliament  relating  to 
the  trade  and  revenue  of  the  colonies,  aU  questions  as  well  of  fact 
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as  of  law  are  decided  by  a  judge  alone,  without  the  interveDtion 
of  a  jury  ;  for  such  was  the  inclination  of  the  colonists  in  many 
provinces  to  carry  on  a  contraband  trade,  that  to  try  the  fact  of  an 
information  by  a  jury  would  be  almost  equivalent  to  the  repealing 
of  the  act  of  Parliament  on  which  such  information  was  grounded. 
In  other  respects,  I  apprehend  the  proceedings  should  be  con- 
ducted as  near  as  may  be  to  the  practice  of  the  Court  of  Exchequer 
in  England."  And  the  reason  said  to  have  been  assigned  by  Judge 
Chase  for  the  construction  first  put  on  the  Judiciary  Act  —  that  seiz- 
ures for  violation  of  the  laws  of  revenue  and  trade  were  meant  by 
Congress  to  be  treated  as  cases  in  admiralty,  and  tried  without  a 
jury,  though  they  never  had  been  so  tried  in  England  till  the  en- 
croaching statutes,  and  never  here  except  as  our  fathers  declared  to 
be  illegally  —  is  almost  as  harsh,  and  more  derogatory  on  our  fa- 
thers themselves,  as  being  an  act  done  by  themselves,  in  saying  it 
was  to  avoid  ^^  the  great  danger  to  the  revenue  if  such  cases  should 
be  left  to  the  caprice  of  juries."  The  United  States  v.  Betsey,  4 
Cranch,  446,  note. 

Whoever  could  conjecture,  for  such  a  reason,  that  a  statute  was 
mtended  to  have  such  a  construction,  seems  to  have  forgotten  the 
remonstrances  of  our  fathers  against  the  odious  measures  of  Eng- 
land corresponding  with  such  a  construction  ;  and  to  have  over- 
looked the  probable  difference  in  the  feelings  of  juries  towards 
laws  made  by  themselves  or  their  own  representatives,  and  those 
made  by  a  Parliament  in  which  they  were  not  represented,  and 
whose  doings  seemed  often  designed  to  oppress,  rather  than  protect, 
them.  And  what  presumption  is  there  that  an  exclusion  of  juries 
from  trials  as  to  trade  and  revenue,  for  causes  like  these,  was 
meant  to  be  extended  to  torts  i 

The  reason  is  totally  inapplicable,  and  hence  the  presumption 
entirely  fails.  What  a  stretch  of  presumption  without  sufficient  data 
is  it  to  infer  that  this  resisted  case  of  seizures  is  first  strong  evidence 
of  a  larger  jurisdiction  in  admiralty  established  here,  and  likely  to 
be  adopted  imder  the  constitution  by  those  who  had  always  ardently 
opposed  it,  and  next  is  evidence  of  a  larger  jurisdiction  in  other 
matters,  disconnected  entirely  with  that  and  all  the  reasons  ever 
urged  in  support  of  it  ? 

The  last  inquiry  on  this  question  of  jurisdiction  is.  What 
have  been  the  decisions  concerning  the  locality  of  torts  in  ad- 
miralty in  the  courts  of  the  United  States  since  the  constitution 
was  adopted  ? 

It  is  the  uncertainty  and  conflict  concerning  these,  which  has  in 

|)art  rendered  it  necessary  to  explore  with  so  much  care  how  the 
aw  was  here,  when  our  present  system  of  government  went  into 
operation. 

It  is  a  matter  of  surprise,  on  a  critical  examination  of  the  books, 
to  see  upon  how  slight  foundations  this  claimed  departure  from  the 
41* 
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established  law  in  force  in  England  as  to  torts  rests,  when  looking 
to  precedents  in  this  country.  I  do  not  hesitate  to  concede  to  the 
advocates  of  a  change,  that  the  doctrine  has  been  laid  down  in  two 
or  three  respectable  compilers.  Curtis  on  Merchant  Seamen,  362  ; 
Dunlap's  Ad.  51.  But  others  oppose  it  ;•  and  we  search  in  vain 
for  reasons  assigned  anywhere  in  its  favor.  The  authorities  cited 
from  the  books  of  reports  in  favor  of  a  change  here  are  not  believed, 
in  a  single  instance,  to  be  in  point,  while  several  appear  to  main* 
tain  a  contrar)*  doctrine. 

They  are  sometimes  mere  dictay  as  the  leading  case  of  De 
Lovio  V.  Boit,  in  2  Gall.  467,  424,  that  having  been  a  case  of  a 
contract  and  not  a  tort ;  or  as  in  1  Mason,  C.  C.  96,  that  having 
occurred  on  the  high  seas.  So  Thomas  v.  Lane,  2  Sumner,  1  ; 
Ware,  75,  96  ;  4  Mason,  C.  C.  380.  Or  they  are  cases  cited, 
such  as  Montgomery  v.  Henry,  1  Dall.  49,  wWch  relate  to  con- 
tracts alone.  (See,  also,  case  by  Judge  Conkling,  in  New  York 
Leg.  Ob.,  Oct.  1846  ;  The  Mary,  1  Fame's  C.  C.  673).  Or  they 
happened,  as  was  averred  in  1  Dall.  53,  on  waters  out  of  any 
county.  Or  they  are  cases  of  seizure  for  breaches  of  the  laws  of 
trade,  and  navigation,  and  revenue,  depending  on  express  statute 
alone.  The  Vengeance,  3  Dall.  297  ;  The  Betsy,  4  Cranch, 
447  ;  Wheelan  v.  The  United  States,  7  ibid.  1 12  ;  Conkling's  Pr. 
350  ;  1  Paine's  C.  C.  504  ;  Gilp.  235  ;  1  Wheat.  920  ;  8  ibid. 
391.     And  are,  as  before  explained,  probably  misconstrued. 

The  parent  of  many  of  these  mistaken  references,  and  of  the  de- 
cisions as  to  seizures,  is  the  case  of  The  Vengeance,  in  3  Dall.  297, 
a  case  which  Chancellor  Kent,  in  his  Commentaries,  justly  says 
"  was  not  sufficiently  considered  "  (vol.  1,  p.  376).  It  was  not  a 
case  of  tort,  as  some  seem  to  sujppose ;  nor  even  a  seizure,  under 
the  act  of  1789,  for  a  breach  of  the  laws  as  to  revenue  and  trade. 
But  it  was  an  information  for  exporting  arms,  prohibited  by  a  special 
act,  passed  22d  May,  1793. 

Some  of  the  references,  likewise,  are  to  cases  of  prize,  which  in 
England  as  well  as  here  never  depended  on  locality,  like  the  high 
seas,  but  might  be  even  on  land,  and  were  at  first  conferred  on  the 
admiralty  courts  by  special  conmiission,  and  were  not  originally  a  part 
of  its  permanent  jurisdiction.  10  Wheat.  315;  5  ibid.  120,  App.  ; 
4  Dall.  2  ;  Doug.  613,  note  ;  1  Kent's  Com.  357.  Where  any  of 
the  references  in  the  books  here  are  to  printed  cases  of  tort,  they 
uniformly  appear  to  have  been  committed  on  the  high  seas,  or 
without  the  body  of  a  county  and  State.  Burke  v.  Trevitt,  1 
Mason,  96,  99, 360  ;  Manro  v.  The  Almeida,  10  Wheat.  474,  486, 

487  ;  The  Josefa  Segunda,  ibid.  315  ;  Thomas  v.  Lane,  2  Sum- 
ner, 1  ;  The  Appollon,  9  Wheat.  368  ;  Plummer  ».  Webb,  4  Ma- 
son's C.  C.  380,  and  Ware,  75  ;  Steele  v.  Thatcher,  Ware,  96. 
If  the  act  happened  in  foreign  countries,  in  tide-waters,  there  may 
well  be  jurisdiction,  as  being  not  within  the  body  of  any  county  here. 
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Thomas  v.  Lane,  2  Sumner,  9.  Such  was  ihe  case  of  The  Ap- 
pollon,  9  Wheat.  368,  not  being  a  case  within  tide- waters  and  a 
county  in  this  country. 

There  is  an  expression  in  12  Peters,  76,  which  is  supposed  by 
some  to  sanction  a  change.  But  it  is  only  a  dictum^  that  having  been 
a  case  of  crime,  and  the  idea  and  the  expression  are,  not  that  torts 
or  crimes  could  be  tried  in  admiralty,  when  committed  within  a 
county,  on  tide-water  therein,  but  that  in  no  case,  if  committed  on 
land  or  above  tide-water,  could  they  be  tried  there  as  admiralty  of- 
fences, but  only  as  offences  defined  and  punished  by  acts  of  Con- 
gress under  the  power  to  regulate  commerce.  United  States  f^. 
Coombs,  12  Peters,  76.  This  may  be  very  true,  and  yet  in  torts, 
as  well  as  crimes,  they  may  not  be  punishable  without  a  statute, 
and  as  mere  admiralty  cases,  unless  committed  on  the  ocean. 

During  this  session  I  have  for  the  first  time  seen  a  case  decided  in 
one  of  our  circuits,  which  holds  that  the  tide-waters  of  the  Savannah 
river  are  within  the  jurisdiction  of  the  admiralty,  as  to  collisions 
between  boats.  Bullock  v.  The  Steamboat  Lamar,  1  Western 
L.  J.  444.  But  as  the  learned  judge  seems  to  have  taken  it  for 
granted  that  the  question  of  jurisdiction  had  been  settled  by  previous 
decisions,  he  does  not  go  into  an  examination  of  its  principles,  and 
cites  only  one  authority  (7  Peters,  324),  which  will  be  found  to  be 
a  case  of  contract  and  not  tort.  So  that,  with  this  single  exception, 
so  far  as  it  be  one,  not  a  single  reported  case  is  found,  and  only  one 
manuscript  case  referred  to  (Dunl.  Adm.  51),  where  a  tort  was 
committed  within  one  of  our  counties,  though  on  tide-water,  which 
was  adjudged  to  be  within  admiralty  jurisdiction,  since  the  country 
was  first  settled,  or  of  a  like  character  in  England,  unless  by  recent 
statutes,  for  the  last  four  centuries. 

On  the  contrary,  in  Bee's  Admiralty  Reports  and  Peters's,  in 
Gilpin's  and  Ware's,  cases  for  torts  are  found,  but  all  arising  on  the 
high  seas,  unless  some  doubt  exists  as  to  one  in  the  last,  partly 
overruled  afterwards  in  the  Circuit  Court.  So,  whatever  may  be 
the  obiter  dicta^  it  is  the  same  as  to  all  in  Paine,  Washington, 
Baldwin,  and  even  Gallison,  Mason,  Sumner,  and  Story.  Indeed, 
this  result  accords  with  what  was  rightfully  to  be  anticipated  from 
the  rule  laid  down  in  the  first  elementary  law-book  in  the  hands  of 
the  profession  at  the  time  of  the  Revolution,  that  *'  admiralty 
courts"  (3  Bl.  106),  had  cognizance  of  what  is  "committed 
on  the  high  seas,  out  of  the  reach  of  our  ordinary  courts  of 
justice."  And  "  all  admiralty  causes  must  be,  therefore,  causes 
arising  wholly  upon  the  sea,  and  not  within  the  precincts  of  any 
county."     3  Bl.  Com.  106. 

Moreover,  as  to  American  authorities  directly  against  these  sup- 
posed changes  as  to  torts,  it  is  hardly  possible  to  find  any  thing 
stronger  than  the  absence  we  have  just  referred  to,  almost  entire, 
of  any  attempt  in  actions  to  sustain  the  jurisdiction  in  admiralty 
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over  torts,  unless  happening  on  the  high  seas,  and  the  uniform 
settled  decisions  in  England,  that  it  exists  only  there.  But,  beside 
this,  there  is  the  absence  likewise  of  any  colonial  statutes  or  colo- 
nial decisions  to  bring  in  question  at  all  the  adjudged  cases  at  home, 
which  governed  this  question  here  no  less  than  there.  There  is  next 
the  remark  by  Chancellor  Kent,  that  if  tides  ebb  and  flow  in  a  coun- 
ty, a  recovery  cannot  be  had  for  a  tort  there,  on  the  principles  of  die 
common  law  courts.     1  Kent's  Com.  365,  note  ;  3  Hag.  Ad.  369. 

And  no  one  can  read  the  learned  Digest  of  Dane  without  seeing 
that  in  torts  he  considers  the  trial  by  jury  proper^  wherever  iliey 
occur  within  the  body  of  any  county.  6  Dane's  Abr.  Prohibition. 
And  it  is  laid  down  generally,  in  several  other  instances  in  this 
country,  that  the  locality  of  torts  must  be  on  **  the  sea,"  in  order  to 
confer  jurisdiction  on  the  admiralty.  Thackery  et  al.,  Gilp.  624, 
629  ;  3  Mason,  243  ;  Baldw.  C.  C.  650-664.  So  in  Adams  v. 
Hafl^ards,  20  Pick.  130.  See  also  the  colonial  case  before  cited 
from  1  Dall.  63,  Montgomery  v.  Henry  et  al.,  directly  in  point, 
that  the  line  of  the  county  was  the  test,  and  not  tide- water,  unless 
without  the  county.  This  was  in  1780,  and  is  most  conclusive 
proof,  that  no  colonial  enlargement  of  mere  admiralty  jurisdiction 
as  to  this  matter  had  occurred  here  in  practice,  either  under  llie 
words  of  commissions  to  vice-admiralty  judges,  or  any  difference 
of  circumstances  and  condition. 

But,  beside  this,  one  resolve  of  the  old  Congress  shows,  that  they 
considered  the  line  of  the  county  as  the  true  one  ;  and  hence  its  vio- 
lation in  cases  of  trade  and  revenue,  under  statutes  passed  to  oppress 
them,  caused  their  remonstrances  that  the  vice-admiralty  courts  had 
transgressed  the  ancient  limits  of  the  bodies  of  counties.  1  Journal 
of  Old  Cong.  2 1  -23.  How  unlikely,  then,  is  the  inference  from  this, 
that  the  framers  of  the  constitution  regarded  this  encroachment  as 
the  true  line,  and,  when  protesting  against  it,  not  only  meant  to  adopt 
it,  but  extend  it  to  cases  of  torts  ? 

It  is  not  a  littte  remarkable,  too,  that  in  maturer  life  Judge 
Story  himself,  in  speaking  of  the  jurisdiction  over  torts  (3  Com. 
on  Constit.  1669),  says,  — "  The  jurisdiction  claimed  by  the 
courts  of  admiralty  as  properly  belonging  to  them  extends  to  all  acts 
and  torts  done  upon  the  high  seas,  and  within  the  ebb  and  flow  of 
the  sea."     That  means,  at  common  law,  outside  of  a  county. 

Thus  says  Coke,  in  4  Inst.  134  :  —  "So  as  it  is  not  material 
whether  the  place  be  upon  the  waters  infra  Jluxum  et  refluxum 
aqum  ;  but  whether  it  be  upon  any  water  within  any  county."  Sea 
Laws,  234.  Again,  the  ebb  and  flow  of  tidc^,  to  give  jurisdiction  to 
the  admiral,  means  on  the  coast  outside.  Fortescue,  De  Laudibus 
L.  Ang.  68,  note.  So  in  2  Madison  Papers,  799,  800,  it  will  be 
seen  that  .Tudge  Wilson  deemed  the  admiralty  jurisdiction  to  relate 
to  what  the  States  had  not  exercised  power  over,  and  to  the  sea. 
So  in  The  Federalist,  No.  80,  cases  arising  on  the  high  seas  are 
said  to  be  those  embraced. 
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Indeed,  the  departure  from  the  settled  line  of  jurisdiction  as  to 
torts  here,  so  far  as  it  may  have  gone  in  theory  or  speculation, 
seems  likely  to  have  begun  in  mistake  rather  than  in  any  old  com- 
mission or  adjudication,  founded  on  any  statute  or  any  well-settled 
principle.  It  is  likely  to  have  commenced  either  by  omitting  to 
discriminate  between  torts  and  contracts,  or  between  torts  depending 
on  general  principles  and  seizures  for  violating  laws  of  revenue  and 
trade,  which  depended  on  the  words  of  a  special  statute,  and  the 
construction  given  to  those  words  ;  or  from  a  supposed  but  un- 
founded analogy  to  the  rules  as  to  prizes,  with  which  our  fathers 
were  very  familiar  in  the  Revolution,  and  taking  cognizance  of  them 
in  admiralty  here,  as  in  England,  if  captured  anywhere,  not  only  on 
tide-water  or  "  below  high-water  mark,''  but  even  on  land.  4  Dall. 
2  ;  2  Bro.  Civ.  and  Adm.  Law,  112  ;  5  Wheat.,  App.  120.  Or  it 
may  have  occurred,  and  that  probably  was  oftenest  the  case,  from 
various  general  expressions  in  the  English  books  and  cases  as  to  the 
admiralty  jurisdiction  being  coextensive  with  tide-waters,  when 
that  expression  means,  in  all  the  adjudged  cases  in  England  as  to 
torts  and  crimes,  —  and  must,  on  principle,  as  before  shown,  mean,  in 
order  to  secure  the  trial  by  jury  and  the  common  law,  —  the  tide- 
waters on  the  sea-coast,  the  flux  and  reflux  of  the  tide,  out  of  the 
body  of  a  county. 

There  is  a  similar  expression  in  Judge  Story's  Commentaries  on 
the  Constitution  (vol.  3,  §  1667),  as  to  crimes,  in  speaking  of  the 
existence  of  admiralty  jurisdiction  over  them  in  creeks  "  and  bays 
within  the  ebb  and  flow  of  tide  "  ;  but  he  takes  care  to  add,  very 
properly,  *'  at  least  in  such  as  are  out  of  the  body  of  any  county  in 
a  State."  Probably  the  true  origin  of  the  whole  error  was  by  look- 
ing to  expressions  about  tide-water,  or  the  ebb  and  flow  of  tide, 
without  noticing  further  that  the  act  must  be  in  such  tide-waters  as 
"  are  out  of  the  body  of  any  county  in  a  State,"  and  that  this  was 
indispensable  to  be  observed,  in  order  to  protect  the  invaluable  prin- 
ciples we  have  been  discussing. 

The  power  of  the  general  government  and  its  courts  over  admi- 
ralty matters  was  doubtless  conferred  on  account  of  its  supervision 
over  foreign  trade  and  intercourse  with  other  nations,  and  not  to 
regulate  boats  like  these,  far  in  the  interior,  and  never  going  to  any 
foreign  territory,  or  even  adjoining  State,  much  less  touching  the 
ocean.  Nothing  can  be  more  significant  of  the  correctness  of  this 
limitation  to  matters  on  the  ocean,  than  the  remarks  of  Chief  .Justice 
Jay,  in  Chisholm  v,  Georgia,  2  Dall.  475,  that  the  judicial  power 
of  the  Union  was  extended  to  ^'  cases  of  admiralty  and  maritime 
jurisdiction,  because,  as  the  seas  are  the  joint  property  of  nations, 
whose  rights  and  privileges  thereto  are  regulated  by  the  laws  of  na- 
tions and  treaties,  such  cases  necessarily  belong  to  national  juris- 
diction." 

Our  forms  of  proceeding,  also,  in  admiralty,  and  which  are  founded 
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on  substance,  count  usually  on  the  transaction  as  having  happened 
on  "  the  high  seas,''  knowmg  full  well  that  they  are  the  great  the- 
atre and  territory  for  the  exercise  of  admiralty  law  and  admiralty 
power  ;  and  being  obliged  to  make  such  an  allegation  in  England 
m  order  to  gain  jurisdiction.     Ross  v.  Walker,  2  Wils.  265. 

Half  the  personal  quarrels  between  seamen  in  the  coasting  trade 
and  our  vast  shore  fisheries,  and  timber-men  on  rafts,  and  gundalo 
men,  and  men  in  flat  boats,  workmen  in  the  seacoast  marshes,  and 
half  the  injuries  to  their  property,  are  where  the  tide  ebbs  and  flows 
in  our  rivers,  creeks,  and  ports,  though  not  on  the  high  seas.  But 
they  never  were  thought  to  be  cases  of  admiralty  jurisdiction  when 
damages  are  claimed, — much  less  when  prosecuted  for  crimes  ; 
never  in  creeks,  though  the  tide  ebbs  and  flows  there  through  half 
of  our  seaboard  towns,  —  never  in  rivers.  All  is  within  the  county, 
and  is  usually  tried  before  State  officers  and  by  State  laws. 

It  has  just  been  remarked  by  one  of  my  brethren,  as  to  torts  and 
•  crimes,  as  has  been  before  said  by  some  m  controversies  as  to  con- 
tracts, that  the  statutes  of  Richard  the  Second  were  not  in  force  m 
the  colonies.  See  2  Gall.  398,  473  ;  1  Peters's  Ad.  233  ;  Ware, 
91  ;  Hall's  Ad.  Pract.  17,  Pref.  I  cheerfully  concede  it  may  well 
be  doubted  whether  any  portion  of  the  common  law  or  English 
statutes,  passed  before  the  settlement  of  this  country,  became  in 
force  here,  unless  suited  to  our  condition,  or  favorable  to  the  sub- 
ject and  his  liberties.  But  these  statutes  were  both.  They  were 
suited  to  the  condition  of  those  attached  to  the  common  law  and 
jury  trial  in  the  colonies,  no  less  than  at  home,  and  they  were  in 
favor  of  the  rights  and  liberties  of  the  subject,  to  be  tried  by  his 
own  and  not  foreign  laws,  and  by  a  jury  for  all  matters  happening 
within  the  realm,  and  not  on  the  high  seas.  And  so  far  from  ancient 
statutes  of  that  character  not  having  any  force  here,  they  had  as 
much  as  those  parts  of  the  common  law  which  were  claimed,  Octo- 
ber 14,  1774,  by  Congress  among  the  ^^indubitable  rights  and  lib- 
erties to  which  the  respective  colonies  are  entitled."  1  Journal  of 
Congress,  28.  They  came  here  with  them,  as  a  part  of  their  ad- 
miralty law,  as  much  as  came  any  portion  of  the  common  law,  or 
the  trial  by  jury.  They  came  a»  much  as  Magna  Charta  or  the 
Bill  of  Rights,  and  they  shoidd  exist  here  now,  in  respect  to  all 
matters,  with  all  the  vigor  that  characterized  them  at  home  at  the 
time  of  our  Revolution.  Baldw.  C.  C.  661  ;  Ramsey  ».  AUeyne, 
12  Wheat.  638.  So  decided  virtually  in  Montgomery  v.  Henry, 
1  Dall.  63  ;  Talbolt  v.  The  Three  Briggs,  1  Dall.  106. 

The  principles,  dear  to  freemen  of  the  Saxon  race,  —  preferring 
the  trial  by  juiy,  and  the  common  law,  to  a  single  judge  in  admiralty, 
and  the  civil  law,  —  which  were  involved  in  these  statutes,  could 
be  no  less  highly  prized  by  our  American  fathers  than  their  English 
ancestry,  especially  when  we  look  to  their  numerous  resolutions  on 
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this  subject,  both  before  and  during  the  Revolution,  cited  in  other 
portions  of  this  opinion.* 

One  of  our  soundest  jurists  has  said  long  sinc^,  —  "  The  com- 
mon law  of  England,  and  every  statute  of  that  country  made  fot 
the  bene6t  of  the  subject  before  our  ancestors  migrated  to  this  coun- 
try, were,  so  far  as  tne  same  were  applicable  to  the  nature  of  their 
situation,  and  for  their  benefit,  brought  over  hither  by  them ;  and 
wherever  they  are  not  repealed,  altered,  or  amended  by  the  con- 
stitutional provisions  or  legislative  declaration  of  the  respective 
States,  every  beneficial  statute  and  rule  of  the  common  law  still 
remains  in  force."  Tucker,  in  Part  II.  of  Bl.  Com.,  A*pp.  99  j 
2  Chalm.  Op.  75  ;  Woodcock,  169.t 

Whether  the  13  and  15  of  Richard  II.  were  in  affirmance  of 
what  was  the  true  limit  of  admiralty  jurisdiction  at  first  in  England, 
or  otherwise,  is  not  very  material.  But  it  is  certain  that  it  was 
likely  to  be  but  declaratory  of  that,  as  the  people  were  so  devoted 
to  the  common  law  trials  by  jury.  The  extraordinary  idea,  that 
these  statutes  were  not  in  force  here,  was  first  broached  in  A.  D. 
1801,  and  then  in  a  District  Court,  in  direct  opposition  to  the 
views  expressed  in  1  Dall.  53.  The  point  then  decided  under 
that  novel  notion  was,  that  a  lien  existed  for  repairs  of  a  domestic 
ship,  without  the  aid  of  any  statute,  and  has  been  since  expressly 
overnded  by  this  court  in  The  General  Smyth,  4  Wheat.  413.  And 
why  overruled  by  this  court,  but  on  the  principle  that  the  admiralty 
jurisdiction  here  was  what  it  had  been  m  England  before  our  con- 
stitution, and  not  elsewhere,  —  not  that  of  France  before  the  Nor- 
man conquest,  or  that  of  Holland  now  ^ 

Indeed,  Jusdce  Story,  as  a  commentator  in  respect  to  other 
clauses  of  the  constitution  no  more  open  to  such  a  construction 
than  this,  concedes  that  they  are  to  be  "  understood"  "  according 
to  the  known  disUnction  in  the  jurisprudence  of  England,  which  our 
ancestors  brought  with  them  upon  their  emigration,  and  with  which 
all  the  American  States  were  familiarly  acquainted."  3  Story's 
Com.  on  the  Constitution,  506,  §  1639. 

Nor  let  it  be  again  offered  in  extenuation,  that,  the  power  being 
concurrent  in  the  common  law  courts,  the  plaintiff  from  choice  goes 
into  the  admiralty ;  because  the  other  party,  who  is  often  prose- 
cuted only  to  be  vexed  and  harassed,  and  who  has  rights  as  ^ell  as 
the  plaintiff,  may  be  thus  forced  into  admiralty,  rather  than  the 

*  They  are  so  namerous  as  to  remind  one  of  the  zeal  and  perseverance  in  favor 
of  the  great  charter,  which  was  such  as  to  require  it  to  be  reaa  twice  a  year  in  each 
cathedral,  and  to  have  it  ratified  anew  over  thirty  times,  when  put  in  peril  by  en- 
croaching monarchs.    1  Stat,  at  Large  (English),  274,  ch.  3 ;  also,  p.  1,  note. 

t  Thus  people  who  go  to  form  colonies  *'  are  not  sent  out  to  be  slaves,  but  to  en- 
joy equal  privileges  and  freedom."  Grotlus,  De  Jure  Belli,  B.  2,  ch.  9,  S  10.  Or 
**  the  same  rights  and  privile^s  as  those  who  staid  at  home."  Or,  as  in  the  charter 
of  Elizabeth  to  Raleign, ''  enioy  all  the  privileges  of  free  denizens  or  persons  na- 
tive of  England."    Part  I.  of  Tucker*s  Bl.,  vol.  1,  p.  383,  App. 


492  SUPREME    COURT. 

Waring    et   al.   «.   Clarke. 

common  law,  much  against  bis  choice.  Nor  let  it  be  said  further, 
as  an  apology,  that  the  trial  by  admiralty  is  better  and  more  satisfac- 
tory, when  our  ancestors,  both  English  and  American,  have  resisted 
it,  and  excluded  it  in  all  conmion  law  cases,  for  reasons  most  vital 
to  public  liberty  and  the  authority  of  the  local  tribunals.  Such  an 
enlargement  of  a  power  so  disliked  by  our  fathers  is  also  unneces- 
.  sary ;  because,  if  desirable  to  have  the  United  States  courts  try 
such  cases,  rather  than  those  of  the  States,  they  can  be  enabled  to 
do  it  by  express  provisions,  under  the  power  to  regulate  foreign 
commerce  and  collect  revenue,  as  is  now  done  on  the  Lakes  ;  12 
Peters,  75  ;  5  Statutes  at  Large,  726  ;  Act  of  February  26th, 
1845  ;  and  reserving,  as  in  that  case,  the  right  of  trial  by  jury.* 

I  have  thus  examined  this  question  in  all  its  various  aspects,  and 
endeavoured  to  answer  all  which  has  been  suggested  in  favor  of  a 
change  here  as  to  the  line  of  admiralty  jurisdiction  in  the  case  of 
the  collision  of  vessels,  as  well  as  other  marine  torts. 

Among  my  remarks  have  been  several,  showing  that  there  was 
nothing  in  our  condition  as  colonists,  or  since,  and  nothing  in  the 
nature  of*  the  subject  and  the  great  principles  involved,  which  should 
render  the  same  line  of  jurisdiction  not  proper  in  America  which 
existed  in  England,  but  in  truth  some  additional  reasons  in  favor  of 
it  here.  I  do  not  now,  in  conclusion,  propose  to  dwell  much  on 
this  peculiar  condition  of  ours,  though  some  members  of  this  court 
have  just  urged  it  earnestly  as  a  reason  why  the  same  line  does  not 
apply,  as  they  have  why  the  statutes  of  Richard  II.  did  not  apply. 
But  the  idea  is  as  untenable  in  respect  to  the  principle  generally, 
looking  to  our  condition,  as  we  have  already  shown  it  to  be  in 
respect  to  those  statutes.  Thus,  in  that  condition,  what  reason 
was  there  ever  for  a  change  ?  None.  And,  if  otherwise  believed, 
when  we  were  colonies,  would  not  the  change  have  been  made  by 
acts  of  assembly  approved  at  home,  or  an  act  of  Parliament  ? 
And  if  not  done  when  colonies,  but  supposed  to  be  proper  after  the 
Revolution,  would  not  the  framers  of  the  constitution,  or  of  the 
Judiciary  Act,  have  known  it  as  quickly  and  fully  as  this  court  ? 
and  was  it  not  more  proper  for  them  to  have  made  such  a  change 
than  this  court  i  If  our  political  institutions  or  principles  required 
it,  did  not  they  know,  and  should  not  they  have  attended  to  that 
rather  than  we  ?  If  such  a  change  had  already  happened  in  the 
then  thirteen  colonies,  and  was  too  well  known  and  acquiesced  in, 

*  As  some  evidence  that  the  makers  of  this  last  law  did  not  suppose  it  settled 
that  the  District  Courts  could,  as  admiralty  courts,  have  anj  jurisdiction  as  to  torts, 
because  committed  on  tide-waters  within  a  State,  when  they  felt  obliged  to  pass  a 
special  law  to  confer  it  on  the  Lakes,  it  was  not  conferred  there  as  exercised  on 
'*  tide-waters,"  which  would  have  been  sufficient,  if  so  settled,  but  on  *'  the  high 
seas,  or  tide-waters  within  the  admiral^  and  maritime  jurisdiction,"  &c.  This 
statute  is  also  scrupulous  to  save  the  trial  hj  jury  when  desired,  and  thus  avoids 
truaiing  it  as  an  admiralty  power  got  in  torts,  unless  on  the  high  seas,  by  a  con- 
struction contrary  to  the  political  opinions  and  prejudices  of  our  ancestors,  and  to 
the  whole  spirit  of  our  institutions. 
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as  to  torts  and  crimes,  to  need  any  written  explanation  or  sanction., 
why  cannot  it  be  pointed  out  in  colonial  laws,  or  in  judicial  records, 
or  at  least  in  contemporaneous  history  of  some  kind  f  And  if  such 
a  change  was  required  and  intended,  as  some  insist,  by  resorting  to 
other  than  English  law  for  a  guide  as  to  what  were  admiralty  cases 
within  the  meaning  of  the  constitution,  because  something  less  nar- 
row, geographically  or  otherwise,  as  it  has  been  argued,  some- 
thing on  a  grander  scale,  and  in  some  degree  commensurate  in  length 
and  breadth  with  our  mighty  rivers  and  lakes,  was  needed,  —  as  if  a 
system  which  had  answered  for  trade  over  all  the  oceans  of  the 
globe  was  not  large  enough  for  us,  —  then  why  not  extend  it  at 
least  over  all  our  navigable  waters,  and  not  halt  short  at  the  doubtful^ 
and  fluctuating,  and  pent-up  limits  of  tide-water  ?  And  was  a  change^ 
so  much  required  to  go  into  the  bodies  of  numerous  counties  and 
States,  to  the  jeopardy  of  jury  trials,  by  any  increased  dislike*  to 
them  among  our  jealous  fathers  ?  Were  they  wishing,  by  mere 
construction,  to  let  more  and  more  go  into  the  cognizance  of  the 
admiralty  and  be  tried  witliout  a  jury,  and  without  the  principles  of 
the  common  law,  when  they  had  been  so  indignantly  remonstrating 
against  any  and  every  the  smallest  encroachment  by  England  on  that 
sacred  trial  ?  And  is  this  guarantee  of  a  jury  trial  in  such  cases  to 
be  considered  of  subordinate  moment  in  the  views  of  those  living  at 
the  era  of  the  formation  of  the  constitution,  and  the  passage  of  the 
act  of  1789,  when  their  eagerness  was  such  to  guarantee  it  fully,  that 
two  of  the  only  twelve  amendments  ever  made  to  it  relate  to  addi- 
tional safeguards  for  this  trial  ?  And  in  the  Judiciary  Act  of  1789, 
there  are  introduced,  ex  industrial  three  separate  provisions  to  se- 
cure jury  trials. 

Indeed,  so  far  from  there  being  any  thing  in  our  condition  as  colo- 
nists, or  in  public  opinion  at  the  Revolution,  which  demanded  a 
change  enlarging  admiralty  forms  and  jurisdiction,  the  old  Congress 
specially  resolved,  November  25th,  1776,  when  recommending 
to  the  colonies  to  institute  courts  to  try  captures,  or  devolve  the 
power  on  those  now  existing,  that  they  *'  provide  that  all  trials  in 
such  case  be  had  by  a  jury,"  which  was  going  further  in  their  favor, 
instead  of  short  of  what  had  ever  been  done  in  England.  And,  in 
1779,  Virginia  established  admiralty  courts,  under  recommendation 
of  the  old  Congress,  and  expressly  allowed  a  jury  in  aR  cases  where 
either  party  desired  it,  if  both  were  citizens.  10  Hening's  Stat. 
101.  The  same  is  understood  to  have  been  done  in  several  other 
States.  See  The  Federalist,  No.  83.  In  Massachusetts,  under 
the  old  charter,  as  long  ago  as  1673,  the  court  of  admiralty  was 
expressly  authorized  to  allow  a  jury  when  it  pleased.  Ancient 
Charters  and  Laws,  721  (App.).  *  Iredell  says,  also,  in  the  North 
Carolina  Convention  (4  Elliot's  Deb.  155)  :  —  "  There  are  differ- 
ent practices  in  regard  to  this  trial  in  different  States.     In  some 

VOL.  V.  42 


494  SUPREME    COURT. 

Waring    et   al.    v.    Clarke. 

cases  they  have  no  juries  in  admiralty  and  equity  cases  ;  in  others, 
they  have  juries  in  them  as  well  as  in  suits  at  common  law.*' 

And  to  the  objections  made  against  adopting  the  constitution,  be- 
cause the  trial  by  jury  might  be  restricted  under  it  and  suitors  be 
compelled  to  travel  far  for  a  hearing  in  ordinary  cases  (1  Gales's  De- 
bates in  First  Congress),  it  was  argued  that  Congress  would  possess 
the  power  to  allow  Juries  even  in  cases  in  admiralty  (The  Federal- 
ist, No.  83),  and  aUerwards,  by  the  original  amendments  to  the  con- 
stitution, it  was  made  imperative  to  allow  them  in  all  ^^  cases  at 
common  law."  Yet  now,  by  considering  torts  within  a  county  as 
triable,  or  as  ^^  cases  in  admiralty,"  which  was  not  done  by  the  com- 
mon law,  nor  when  the  constitution  was  adopted,  either  in  England 
or  here,  we  produce  both  the  great  evils  deprecated,  —  an  abridg- 
ment of  the  ^ury  trial  from  what  prevailed  both  here  and  in  England, 
and  the  forcmg  of  citizens  to  a  great  distance  from  their  State  tri- 
bunals, to  defend  their  rights  under  a  different  forum  and  a  different 
system  of  laws. 

After  these  additional  proofs  of  the  caution  of  our  ancestors  to 
check  the  usual  admiralty  power  of  trial  without  a  jury,  and  more 
especially  to  prevent  any  extension  of  it,  could  they  for  a  moment, 
when  so  jealous  of  the  general  government  and  its  overshadowing 
powers,  wish  to  extend  them  further  than  ever  before,  either  here 
or  in  England  ?  *  Did  they  mean  to  relinquish  their  time-honored 
and  long-cherished  trial  for  torts  on  water  within  a  county,  and  take 
for  a  model  despotic  France,  for  instance,  which  knew  no  trial  by 
jury  in  any  case,  and  where  the  boundaries  between  the  admiralty 
and  other  courts  were  almost  immaterial,  being  ec[ually  under  the 
civil  law,  and  equally  without  the  safeguard  of  their  peers  ?  And 
would  they  be  likely  to  mean  this,  or  wish  it,  when  evenr  such  ex- 
tension of  admiralty  jurisdiction  was  at  the  expense  of  the  State 
courts,  and  transferring  the  controversies  of  mere  citizens  of  one 
State  to  distant  jurisdictions,  out  of  their  counties  and  in  certain  events 
to  the  remote  seat  of  the  general  government,  and  then  to  be  tried 
there,  not  by  the  common  law,  with  whose  principles  they  were  fa- 
miliar, but  by  the  civil,  and  when  a  full  remedy  existed  at  home 
and  in  their  own  courts  ?  Much  less  could  they  be  supposed  will- 
ing to  do  this  when  the  trial  of  facts  in  this  court  was  not  to  be  by 
their  peers  from  the  vicinage,  or  on  oral  testimony,  so  that  the  wit- 
nesses could  be  seen,  scrutinized,  and  well  compared,  but  by  judges, 
who,  however  learned  in  the  law,  are  less  accustomed  to  settle 
facts,  and  possess  less  practical  acquaintance  with  the  subject- 

*  Indeed,  in  England  it  has  been  controverted  whether  the  power  in  admiralty 
to  punish  torts  anywhere  ever  existed,  even  before  Richard  II.  (3  Mason's  C.  (5. 
244),  except  through  a  Jury,  used  to  settle  the  facts  and  assess  the  damages.  See 
4  Rob.  Ad.  60,  note  to  Rucker's  case.  The  Black  Book  of  the  Admiralty,  art.  12, 
p.  169,  is  cited  as  speaking  of  the  use  of  a  jury  twice  in  such  cases.  See  also  Rough* 
ten,  De  Of  Admiralis,  69,  note.  A  nd  at  this  day,  in  England,  in  this  class  of  torts,  as 
hereafter  shown,  the  masters  of  Trinity  House  act  virtually  as  a  jury. 
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matter  in  controversy.  And  what  are  the  urgent  and  all-controlling 
reasons  which  exist  to  justify  the  new  line  urged  upon  us,  in  such 
apparent  violation  of  the  constitution,  and  witli  so  inauspicious  a 
departure  from  any  thing  required  by  our  condition,  or  from  what 
seems  to  have  been  tlie  principles  and  precedents  at  the  Revolu- 
tion ? 

It  is  not  the  line  even  of  the  civil  law,  any  more  than  of  the  com- 
mon law.  If  this  innovation  had  extended  admiralty  Jurisdiction 
over  all  navigable  waters,  it  would  have  been,  at  least,  less  vague, 
and  found  some  vindication  in  its  analogy  to  the  civil  code.  Di- 
gest, 43,  tit.  12, 13  ;  Code  Napoleon,  B.  2,  ch.  2,  tit.  656  ;  Zouch's 
Elements  of  Jurisp.  382.  But  the  rule  of  tide-water  within  a 
county,  and  not  on  the  sea,  conforms  to  no  code  nor  precedent ; 
neither  marching  boldly  over  all  which  is  navigable,  nor  halting 
where  the  ocean  meets  the  land  ;  neither  shunning  to  make  wide 
inroads  into  the  territories  of  juries,  nor  pushing  as  far  as  all  which 
is  nautical  and  conmiercial  goes.  The  only  plausible  apology  for 
it,  which  I  can  find,  is  in  a  total  misconception,  before  adverted  to, 
of  the  ancient  and  true  rule,  which  was  tide-water,  but  at  the  same 
time  tide-water  without  the  body  of  the  county,  on  the  high  seas. 
But  instead  of  the  flux  and  reflux  of  the  tide  on  the  high  seas,  and 
without  the  body  of  the  county  or  State,  and  to  support  which  line 
stood  the  great  pillars  of  a  jury  trial  and  the  common  law,  have 
been  attempted  to  be  substituted,  and  that  without  authority  of  any 
statute  or  clause  in  the  constitution,  as  to  torts,  the  impulses  from 
the  tides  at  any  and  every  distance  from  the  ocean,  sometimes  en- 
croaching from  one  to  two  hundred  miles  into  the  interior  of  coun- 
ties and  States,  and  prosUrating  those  great  pillars  most  valuable 
to  the  people  of  the  States.  And  what,  let  me  repeat  the  in- 
quiry, is  gained  by  such  a  hazardous  construction  ?  Not  an  adher- 
ence to  old  and  established  rules,  not  a  respect  for  State  rights  ; 
not  strengthening  tlie  Union  or  its  clear  powers  where  assailed,  but 
weakening  by  extending  them  to  doubtful,  irritating,  and  unneces- 
sary topics  ;  not  an  extension  of  a  good  system,  allowing  the  admi- 
ralty to  be  one  for  all  nautical  matters,  to  all  navigable  waters  and 
commercial  questions,  but  falling  short,  in  some  of  our  vast  rivers  or 
inland  seas,  near  one  thousand  miles  from  the  head  of  navigation, 
and  cutting  oflT  several  cities  with  twenty,  thirty,  and  even  forty  thou- 
sand population.  The  late  act  of  February  26th,  1845  (5  Statutes 
at  Large,  726),  was  intended  to  remedy  this,  but  does  not  include 
any  cases  above  tide-water  on  the  Mississippi,  or  Cumberland,  or 
Ohio,  and  many  others,  but  only  those  on  the  Lakes  and  their  tribu- 
taries, and  very  properly  even  there  reserves,  with  scrupulous  care, 
not  only  the  right  to  eidier  party  of  a  trial  by  jury,  but  any  remedy 
existing  at  common  law  or  in  the  States. 

So,  looking  to  results,  if  we  disclaim  jurisdiction  here,  what  evil 
can  happen  ?    Only  that  our  citizens  in  this  class  of  cases  will  be 
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allowed  to  be  tried  by  their  own  State  courts,  State  laws,  and  State 
juries.  While,  if  we  do  the  contrary,  the  powers  of  both  Stales  and 
juries  will  be  encroached  on,  and  just  dissatisfaction  exciied,  and  the 
harmonious  workings  of  our  political  system  disturbed.  So,  too, 
if  our  national  views  have  become  actually  changed  so  greatly,  that 
a  trial  by  a  single  judge,  and  in  admiralty,  is  preferred  to  a  trial  by 
jury  in  the  State  tribunals  or  the  Circuit  Courts,  then  our  overruling 
the  jurisdiction  in  this  case  will  only  leave  Congress  to  declare  the 
change,  and  provide  for  it,  rather  than  this  tribunal. 

So  tlie  excuse  for  trying  such  cases  in  admiralty  rather  than  in 
courts  of  common  law,  which  some  have  offered,  on  the  ground  that 
the  rules  of  decision  are  much  the  same,  appears  very  ill-consider- 
ed, when,  if  the  civil  law  in  tliis  instance  does  not  differ  essentially 
from  the  common  law,  the  rules  of  evidence  by  it  do,  depriving  us, 
as  triers,  of  the  sight  of  the  witnesses,  and  their  apparent  capacity 
and  character,  and  depriving  the  defendant  of  the  invaluable  trial  by 
jury,  and  stripping  him  of  the  right  of  being  tried,  and  the  State 
courts  of  the  right  of  trying  controversies  between  their  citizens,  in 
the  neighbourhood  where  they  occur.  "  All  controversies  directly 
between  citizen  and  citizen  will  still  remain  with  the  local  courts," 
said  Mr.  Madison  in  the  Virginia  convention.     3  Elliot's  Deb.  489. 

Now,  after  all  this  caution  exercised  in  England  not  to  extend  nor 
change  admiralty  jurisdiction  there  without  the  aid  of  express  statute 
and  a  reservation  of  common  law  remedies,  —  after  a  refusal  to  do  it 
here  recently  as  to  the  Lakes  and  their  tributaries,  except  in  the 
same  way,  and  preserving  the  trial  by  jury,  —  after  all  the  sensitive- 
ness of  our  fathers  in  not  doing  it  as  to  seizures  for  breach  of 
revenue  and  navigation  laws,  except  by  express  statute,  —  after  their 
remonstrances  and  cautions  in  various  ways  against  abridging  the 
trial  by  jury, — after  the  jealousy  entertained  when  the  constitution 
was  adopted,  that  this  court  might  absorb  too  much  power  from  the 
State  tribunals,  and  the  respect  and  forbearance  which  are  always 
justly  due  to  the  reserved  rights  of  the  States,  —  it  certainly  seems 
much  wber  in  doubtful  cases  to  let  Congress  extend  our  power,  than 
to  do  it  ourselves,  by  construction  or  analogy. 

So  far  from  disturbing  decisions  and  rules  of  property  clearly 
settled,  I  am  for  one  strongly  disposed  to  uphold  them,  stare 
decisis^  and  hence  I  am  inclined  in  this  case  to  stand  by  the  ancient 
landmarks,  and  not  set  every  thing  afloat, — to  stand,  in  fine,  by 
decisions,  repeated  and  undoubted,  which  govern  this  jurisdiction, 
till  a  different  rule  is  prescribed  by  Congress. 

The  first  doubt  as  to  the  jurisdiction  in  admiralty  over  the  pres- 
ent case  is  thus  sustained,  but,  being  overruled  by  a  majority  of  the 
court,  I  proceed  briefly  to  examine  the  next  objection.  It  is  one 
founded  in  fact.  It  denies  that  the  tide  did  hi  truth  ebb  and  flow 
at  Bayou  Goula,  the  place  of  this  collision,  in  ordinary  times* 

There  is  no  pretence  that  the  water  there  is  salt,  or  comes  back 
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from  the  ocean,  or  that  the  tide  there  sets  upward  in  a  current,  or 
ever  did,  m  any  stage  of  the  water  in  the  Mississippi.  Yet  this  is 
the  ordinary  idea  of  the  ebb  and  flow  of  the  tide.  1  concede,  how- 
ever, that  it  has  been  settled  by  adjudged  cases,  that  the  tide  is 
considered  in  law  to  ebb  and  flow  in  any  place  where  it  afiects  the 
water  daily  and  regularly,  by  making  it  higher  or  lower  in  conse- 
quence of  its  pulsations,  though  no  current  back  be  caused  by  it. 
Rex  V.  Smith,  2  Doug.  441  ;  The  Planter,  7  Peters,  343; 
Hooker  v,  Cummings,  20  Johns.  98 ;  Angell  on  Tide  Waters,  637. 
Yet  this  of  course  must  be  a  visible,  distinct  rise  and  fall,  and  one 
daily  caused  by  the  tides,  by  being  regular,  periodical,  and  corre- 
sponding with  their  movements.  Amidst  conflicting  evidence  on  a 
point  like  this,  it  is  much  safer  to  rely  on  collateral  facts,  if  there  be 
any  important  ones  admitted,  and  on  expert  or  scientific  men,  who 
understand  the  subject,  than  on  casual  observers.  The  sea  is  con- 
ceded to  be  two  hundred  and  three  miles  distant ;  and  the  current 
of  the  Mississippi  so  strong  as  to  be  seen  and  felt  far  out  to  sea, 
sometimes  quite  forty  miles.  The  tides  on  that  coast  are  but 
eighteen  or  twenty  inches  high.  The  velocity  of  the  current  of  the 
river  is  ordinarily  three  to  four  miles  an  hour  in  high  water,  and  the 
river  is  two  hundred  feet  deep  for  one  hundred  miles  above  New 
Orleans.  Stoddard^s  Hist,  of  Louisiana,  158.  It  therefore  becomes 
manifest,  that  on  general  principles  such  a  current,  with  its  vast 
volume  of  water,  could  not  only  never  be  turned  back  or  over- 
come by  the  small  tides  of  eighteen  inches,  as  the  fact  of  its  in- 
fluence forty  miles  at  sea  also  demonstrates,  but  would  not  proba- 
bly, in  ordinary  times,  be  at  all  aflfected  in  a  sensible  and  regular 
manner  two  hundred  and  three  miles  distant,  and  weakened  by  all 
the  numerous  bends  in  that  mighty  river.  From  New  Orleans  to 
St.  Louis  the  bends  are  such,  that  a  boat  must  cross  the  stream 
390  times.     Stoddard's  Hist,  of  Louisiana,  374. 

Again,  the  descent  in  the  river  from  the  place  of  this  colh'sion  to 
the  ocean  is  quite  a  foot  and  a  half,  all  the  usual  rise  of  the  tide  on 
the  coast ;  and  hence,  at  a  low  stage  of  water  in  the  river,  much 
more  at  a  high  one,  thirty  feet  above  the  lowest,  no  tides  are  likely 
to  be  felt,  nor  would  they  probably  be  during  the  whole  season  of 
a  full  river,  from  November  to  June. 

In  the  next  place,  several  witnesses  testify  as  to  their  observa- 
tions in  respect  to  the  tides,  and  confirm  what  might  be  expected 
from  these  collateral  facts.  The  most  scientific  among  them  took  fre- 
quent observations  for  two  years,  at  or  nigh  Jefferson  College,  thirty- 
seven  miles  nearer  the  sea  than  the  place  of  this  collision,  to  ascer- 
tain this  very  fact,  and  testifies  that  no  regular  daily  influence  is  felt 
tliere  from  the  tides.  Oscillations  may  occur,  but  not  regularly,  nor 
as  tides.  They  happen  in  that  way  even  near  the  foot  of  the  Falls 
of  Niagara,  but  of  course  are  produced  by  causes  entirely  discon- 
42* 
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nected  from  the  tides  of  the  ocean.     So  they  happen,  from  other 
causes,  on  most  of  our  interior  lakes. 

Sometimes  continued  winds  in  one  direction  make  a  great  differ- 
ence in  the  rise  of  the  water  at  different  places  ;  and  sometimes,  the 
emptying  in  near  of  large  tributary  streams,  changeable  in  their  size 
at  different  seasons.  Both  of  these  are  testified  to  occur  in  the 
Mississippi  in  its  lower  parts.  At  high  water,  which  prevails  over 
half  the  year,  from  rams  and*  the  dissolving  of  snow,  it  also  deserves 
notice,  that  the  fall  of  the  river  towards  the  ocean  is  near  one  and 
two-thirds  of  an  inch  per  mile  ;  and  the  difference  between  high  and 
low  water  mark  near  Bayou  Gpula  is  also,  as  before  noticed,  from 
thirty  to  thirty-three  feet. 

From  all  this  it  is  easy  to  see,  that,  during  more  than  half  the  year, 
it  is  hardly  possible  that  a  regular  tide  from  the  ocean  should  be  felt 
there,  though  it  is  admitted  that,  in  conflict  with  this,  some  wit- 
nesses testify  to  what  they  consider  such  tides  there,  and  mdeed  as 
high  up  as  Bayou  Sarah.  But  their  evidence  is  insufficient  to  over- 
come, in  my  mind,  the  force  of  the  other  facts  and  testimony  on 
this  subject. 

In  connection  with  this  point,  it  seems  to  be  conceded,  also,  that, 
in  order  to  give  admiralty  jurisdiction,  the  vessels  must  be  engaged 
in  maritime  busmess,  as  well  as  the  collision  have  occurred  where 
the  tide  ebbs  and  flows.  There  might  be  some  question,  whether 
the  main  business  of  either  of  these  boats  was  what  is  called  mari- 
time, or  touching  the  sea, — mare^  —  so  as  to  bring  them  and  their 
business  within  the  scope  of  admiralty  power.  If,  to  do  that,  they 
must  be  employed  on  the  high  seas,  which  is  the  English  rule,  neither 
was  so  engaged  in  any  part  of  its  voyage  or  business.  Or  if,  for 
that  purpose,  it  is  enough,  as  may  be  contended  in  this  country,  that 
they  be  engaged  exclusively  on  tide-waters,  neither  was  probably  so 
employed  in  this  instance.  And  it  is  only  by  holding  that  it  is 
enough  for  one  end  of  the  voyage  to  be  in  tide-water,  however  fresh 
the  water  or  slight  the  tide,  that  their  employment  can  be  considered 
maritime. 

In  The  Thomas  Jefferson,  10  Wheat.  428,  the  court  say,  the  end 
or  beginning  of  the  employment  may  be  out  of  tide-water,  if  "  the 
service  was  to  be  substantially  performed  on  the  sea  or  tide-water." 
So  in  The  Phoebus,  11  Peters,  183.  But  in  the  case  of  the 
Thomas  Jefferson,  as  well  as  the  Phoebus,  the  service,  being  in  fact 
chiefly  out  of  tide-waters,  was  not  considered  as  maritime. 

In  the  case  of  The  Planter,  7  Peters,  324,  the  whole  service 
performed  was  in  tide-waters,  and  was  a  contract,  and  hence 
deemed  maritime.  Here  the  boats  were  employed  in  the  trade  be- 
tween New  Orleans  at  one  point,  and  Bayou  Sarah  at  the  other,  a 
distance  of  one  hundred  and  sixty-five  miles.  If  the  tide  ebbs  and 
flows  as  high  as  Bayou  Goula,  or  ninety-seven  miles  above  New 
Orleans,  which  we  have  seen  is  doubtful,  it  is  only  a  small  fraction 
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above  half  the  distance,  but  not  enough  above  half  to  characterize 
the  main  employment  of  the  vessel  to  be  in  tide-waters,  or  to  say 
that  her  service  was  substantially  on  the  sea,  or  even  tide-water. 
The  De  Soto  made  trips  still  higher  up  than  Bavou  Sarah,  to 
Bayou  Tunica,  twenty-seven  miles  farther  from  New  Orleans. 
The  testimony  is,  also,  that  both  these  boats  were,  in  their  construc- 
tion, river,  and  not  sea,  boats  ;  and  the  De  Soto  was  built  for  the 
Red  River  trade,  where  no  tides  are  .pretended  to  exbt,  and  neither 
was  ever  probably  on  the  ocean,  or  within  a  hundred  nules  of  it. 

It  is  doubtful  if  a  vessel,  not  engaged  in  trade  from  State  to  State, 
or  from  a  State  abroad,  but  entirely  within  a  State,  comes  under 
laws  of  the  general  government  as  to  admiralty  matters  or  naviga- 
tion. It  is  internal  commerce,  and  out  of  the  reach  of  federal  ju- 
risdiction. Such  are  vesseb  on  Lake  Winnipiseogee,  entirely 
within  the  State  of  New  Hampshire.  In  the  Luda  and  De  Soto 
they  were  engaged  in  internal  commerce,  and  not  from  State  to 
State,  or  from  a  State  to  a  foreign  country.  1  Tucker's  Bl.  Com. 
250,  note. 

In  most  cases  on  the  Mississippi,  the  boats  are  engaged  in  the 
coasting  trade  from  one  State  to  another,  and  hence  are  different, 
and  assume  more  of  a  public  character.  So  on  the  Lakes  the  vessels 
often  go  to  foreign  ports,  as  well  as  to  other  States,  and  those  on  the 
seaboard  engaged  in  the  fisheries  usually  touch  abroad,  and  are  re- 
quired to  have  public  papers.  But  of  what  use  are  custom-house 
papers  or  admiralty  laws  to  vessels  in  the  interior,  never  going  from 
State  to  State,  nor  from  a  State  to  a  foreign  country,  as  was  the 
situation  and  employment  at  the  time  of  these  two  boats  f 

These  are  strong  corroborations  that  this  is  a  matter  of  local 
cognizance,  —  of  mere  State  trade,  —  of  parties  living  in  the  same 
county,  and  domg  business  within  the  State  alone,  —  and  should  no 
more  be  tried  without  a  jury,  and  decided  by  the  laws  of  Oleron 
and  Wisbuy,  or  the  Consulat  del  Mare,  or  the  Black  Book  of  Ad- 
miralty, than  a  collision  between  two  wagoners  in  the  same  county. 

The  second  objection,  then,  as  a  whole,  is  in  my  view  sustained  ; 
and,  being  one  of  mere  fact  rather  than  law,  it  is  to  be  regretted 
that  the  court  could  not  have  agreed  to  dismiss  the  libel  on  that 
ground,  without  settling  the  other  points,  and  without  prejudice  to 
the  rights  of  either  party  in  a  trial  at  common  law.  The  plaintiff 
would  then  be  enabled  to  have  all  the  facts  on  the  merits  examined 
and  adjudicated  by  a  jury  from  the  vaUey  of  the  Mississippi ;  much 
more  skilful  than  this  court,  from  their  residence  and  experience,  in 
judging  upon  accidents  and  negligences  in  navigation  on  that  great 
thoroughfare. 

The  only  good  reason  that  the  admiralty  judge  was  ever  intrusted 
with  the  decision  of  facts,  rather  than  a  jury,  was,  that  originally  he 
was  but  a  deputy  of  the  admiral,  and  often  a  nautical  man,  —  ac- 
quainted with  nautical  matters,  and  acting  only  on  them  ;  and  now  in 
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England  he  calls  to  bis  aid  on  facts  the  experienced  nautical  officers 
or  masters  of  the  Trinity  House,  —  "a  company,"  says  Coke,  "  of 
the  chiefest  and  most  expert  roasters  and  governors  of  ships."  4 
Inst.  149.  He  takes  their  opinion  and  advice  on  the  facts  as  to 
collisions  of  vessels  before  he  himself  decides.  2  Bro.  Civ.  and  Ad. 
Law,  112 ;  6  D.  &  E.  766  ;  The  Celt,  3  Hag.  Ad.  327.  The 
case  is  often  fully  argued  before  them  first.  1  Wm.  Rob.  1 33  -  1 35, 
273,  314;  Hall's  Ad.  Pr.  139;  6  Rob.  Ad.  347.  But  every 
thing  here  is  so  different,  and  so  much  against  the  skill  of  judges 
of  this  court  in  settling  such  facts,  that  in  cases  of  doubt  we  are 
very  likely,  as  has  now  happened,  to  disagree,  and  it  is  far  better 
they  should  be  examined  by  a  jury  in  the  vicinage  of  the  collision. 

Perhaps  it  was  a  consideration  like  this  that  led  to  the  doctrine, 
both  abroad  and  h^re,  in  favor  of  the  common  law  courts  having 
concurrent  jurisdiction  in  these  cases  of  collision,  even  when  they 
happen  on  the  high  seas.  1  Chit,  on  PL  152,  191  ;  15  Mass. 
755  ;  3  East,  598  ;  Percival  v.  Hickey,  18  Johns.  257  ;  15 
Johns.  119;  14  Johns.  273;  Curtis's  Merch.  Seamen,  367  ;  9 
Johns.  138  ;  Smith  v.  Condry,  1  Howard,  36  ;  Gilp.  483 ;  4 
Mason,  C.  C.  says  it  is  claimed  ;  2  Gall.  343  on  precedent. 

Indeed,  the  laws  of  Louisiana  are  quoted  as  pertaining  to  and 
regulating  the  conduct  of  boats  when  passing  on  the  Mississippi 
within  that  State.  1  Bullard  &  Curry's  Dig.  §  794.  But  so  far 
from  their  being  a  guide  to  us  in  admiralty^  if  having  jurisdiction 
in  that  way  over  these  boats  at  this  place,  the  rights  of  parties, 
as  before  seen  in  such  questions,  are  to  be  settled  by  the  laws  ex- 
isting in  some  undescribed  part  of  the  world,  but  not  England  in 
A.  D.  1776  or  A.  D.  1789,  or  Louisiana  in  A.  D.  1845.  If 
England,  this  case  would  not  be  tried  at  all  in  admiralty,  as  we 
have  seen  ;  and  if  Louisiana,  then  the  case  would  not  be  setded 
by  admiralty  law,  but  by  the  laws  of  Louisiana,  and  in  the  State 
tribunals. 

Again,  whoever  affirms  jurisdiction  to  be  in  the  courts  of  the 
United  States  must  make  it  out,  and  remove  all  reasonable  doubts, 
or  the  court  should  not  exercise  it.  Bobyshall  v,  Oppenheimer,  4 
Wash.  C.  C.  483;  7  Peters,  325;  Peters's  C.  C  36.  Because 
these  courts  are  courts  of  limited  jurisdiction,  and  acting  under 
express  grants,  and  can  presume  nothing  beyond  the  grant,  and  be- 
cause, in  respect  to  admiralty  power,  if  any  thing  is  presumed  when 
not  clear,  it  is  presuming  against  the  trial  by  jury,  and  the  State 
tribunab,  and  their  reserved  rights.  Where  a  jurisdiction  is  of  a 
limited  nature,  **  they  [claiming  it]  must  show  that  tlie  party  was 
brought  within  it."  1  East,  650.  And  where  a  case  is  in  part  de- 
pendent on  common  law,  and  in  part  on  admiralty,  it  must  be  tried 
m  the  courts  of  the  former.     Bee's  Ad.  470. 

But  the  second  objection  to  our  jurisdiction  being  also  consid- 
ered by  the  court  untenable,  this  case  is  to  be  examined  on  the 


JANUARY    TERM,  1847.  501 

Waring  et  al.  v.  Clarke. 

merits ;  and  as  to  these  it  seems  to  me  not  free  from  difficulty, 
though  in  my  view  mdicating  some  fault  in  both  the  boats. 

From  the  very  nature  of  navigation,  t—  as  vessels  cannot  be  al- 
ways turned  quick,  and  as  a  constant  lookout  is  hardly  practicable 
both  night  and  day,  —  collisions  on  rivers  with  frequent  bends  in 
them,  Uke  the  Mississippi,  and  during  darkness,  are  occasionally  al- 
most inevitable,  and  often  are  attended  by  no  blame.  The  danger 
and  injury  to  both  vessels  is  so  great  in  almost  every  case,  one  or 
both  not  unseldom  going  down,  with  all  on  board,  that  the  strongest 
motives  exist  with  all  to  use  care  and  skill  to  avoid  collisions.  The 
want  of  them,  therefore,  is  never  to  be  presumed,  but  is  required 
to  be  clearly  proved.  To  presume  otherwise  would  be  to  pre- 
sume men  will  endanger  their  own  lives  and  property,  as  well  as 
those  of  others,  without  any  motive  of  gain  or  ill-will. 

Hence  our  inquiries  must  start  with  the  probability,  that,  in  such 
collisions,  accident  and  misconception  as  to  courses  and  distances 
caused  the  injury,  rather  than  neglect  or  want  of  skill.  Indeed,  in 
these  cases  it  is  laid  down  as  a  rule  by  Sir  Christopher  Robinson,  in 
The  Ligo,  2  Hag.  356,  that  '^  the  law  requires  that  there  shall  be 
preponderating  evidence  to  fix  the  loss  on  the  party  charged,  be- 
fore the  court  can  adjudge  him  to  make  compensation."  2  Dod.  83. 
I  am  unable  to  discern  any  such  clear  preponderance  in  this  case 
in  favor  of  the  Luda.  It  is  true  that  some  allowance  must  be  made 
as  to  the  testimony  of  the  officers  and  men  in  each  boat.  In  both 
they  would  naturally  be  attached  to  her  character  or  interests,  and 
desirous  in  some  degree  of  vindicating  themselves  or  fiiends.  And 
it  happens  that,  from  such  or  some  other  cause,  those  on  each  side 
usually  testify  more  favorably  as  to  the  care  and  skill  with  which 
the  boat  was  conducted  in  which  they  were  employed  at  the 
time.  Hence  resort  must  be  had  to  some  leading  and  admitted 
facts  as  a  guide,  when  they  can  be  distinctly  ascertained,  to  see 
whetl^r  the  collision  was  from  any  culpable  misconduct  by  either. 
For  hke  reasons,  we  should  go  to  witnesses  on  shore  and  passen- 
gers, where  they  had  means  of  knowledge,  rather  than  to  the  officers 
and  crews  implicated  on  either  side.  Taking  these  for  our  guidance 
chiefly,  and  so  far  as  it  is  possible  here  to  decide  with  much  accu- 
racy, most  of  the  case  looks  to  me,  on  the  facts,  quite  as  much  like 
one  of  accident,  or  one  arismg  from  error  of  judgment  and  mutual 
misapprehension,  as  from  any  culpable  neglect  on  the  part  of  the 
officers  of  the  De  Soto  alone. 

It  is  to  be  remembered,  that  this  coUision  occurred  in  the  night ; 
that  neither  of  the  regular  captains  were  on  the  deck  of  either  boat, 
though  both  pilots  were  at  their  stations  ;  that  being  near  a  landmg, 
the  De  Soto  supposed  the  Luda  was  going  to  stop  there,  and  hence 
pursued  a  diflTerent  course  from  what  she  would  if  not  so  supposing  ; 
and  that  the  Luda  supposed  the  De  Soto  would  not  stop  there,  and 
hence  did  not  pursue  the  course  she  would  if  believing  she  was 
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about  to  stop.  That  both  boats  in  the  darkness  seemed,  till  veiy 
near,  to  believe  each  other  farther  off  tlian  they  in  truth  were,  and 
hence  did  not  use  so  early  the  precautions  they  otherwise  might 
have  done.  It  is  to  be  remembered,  also,  that  not  one  of  the  usual 
sources  of  blame  in  the  adjudged  cases  existed  here  clearly  on  the 
part  of  the  De  Soto.  Some  witnesses  swear  to  the  De  Soto's 
having  her  light  hung  out,  and  several,  including  a  passenger,  that 
if  the  Luda  had  not  changed  her  course  unexpectedly,  and  when 
near,  she  would  not  have  been  struck  by  the  De  Soto  ;  and  that 
the  De  Soto,  if  changing  hers,  and  going  lower  down  than  her  port, 
did  so  only  to  round  to  and  lay  with  her  head  up  m  the  customary 
manner.  Nor  was  there  any  racing  between  rivals,  to  the  peril  of 
the  vessels  and  life,  which  led  to  the  misfortune,  and  usually  de- 
serves condign  punishment.  Nor  was  any  high  speed  attempting 
ibr  any  purpose  ;  and  the  movement  of  the  De  Soto,  though  with 
the  current,  is  sworn  to  have  been  slowest,  and  hence  she  was  less 
bound  to  look  out  critically.  The  Chester,  3  Hag.  Ad.  319. 
Nor  is  there  any  law  of  admiralty  requiring  a  descending  boat  on  a 
river  to  lie  still  till  an  ascending  one  approaches  and  passes,  though 
an  attempt  was  made  to  show  such  a  usage  on  the  Mississippi,  which 
was  met  by  counter  evidence.  Again,  the  Luda  was  not  at  anchor, 
so  as  to  throw  the  duty  on  the  De  Soto  to  avoid  her,  as  is  often  tlie 
case  on  the  sea-coast.  The  Girolamo,  3  Hag.  Ad.  ]  69 ;  The  Eolides, 
ibid.  369.  Nor  was  the  Luda  loaded  and  the  other  not,  but  in  ballast 
and  with  a  wind,  and  hence  bound  not  to  injure  her.  The  Baron 
Holberg,  3  Hag.  Ad.  244  ;  The  Girolamo,  ibid.  173.  Nor  was 
one  moved  by  steam  and  the  other  not,  and  hence  the  former,  being 
more  manageable,  obliged  to  shun  the  latter.  The  Shannon,  2  Hag. 
Ad.  173  ;  The  Perth,  3  Hag.  Ad.  417.  Nor  is  there  a  rule  here, 
as  in  England,  issued  by  the  Trinity  House  in  1840,  and  to  be 
obeyed  or  considered  bad  seamanship,  that  two  steamboats  ap- 
proaching, and  likely  to  hit,  shall  put  their  helms  to  port,  though  the 
principle  is  a  sound  one  on  which  it  rests.  1  Wm.  Rob.  274,  275  ; 
7  Jurist,  300,  999.  Under  considerations  like  these,  if  any  blame 
rests  on  the  De  Soto,  and  there  may  be  some,  certainly  quite  as 
much  seems  to  belong  to  the  Luda.  Neither  put  the  helm  to  port. 
Both  boats  were  in  my  view  too  inattentive.  Both  should  nave 
stopped  their  engines  earlier,  till  the  course  and  destination  of  each 
other  were  clearly  ascertained  ;  and  both  should  have  shaped  their 
courses  wider  from  each  other,  till  certain  they  could  pass  without 
injury.  7  Jurist,  380  ;  8  ibid.  320,  The  Luda  certainly  had 
more  conspicuous  lights,  though  the  De  Soto  is  sworn  not  to  have 
been  without  them,  and  is  admitted  to  have  been  seen  by  the  Luda 
quite  half  a  mile  off,  though  in  the  night.  On  the  contrary,  the 
movements  of  the  De  Soto  were  slowest,  which  is  a  favorable  fact 
in  such  collisions  (7  Jurist,  381),  though  she  did  not  lie  by,  as  she 
should  have  done,  under  the  law  of  Loubiana,  if  that  was  in  force, 
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and  she  wished  to  throw  all  the  risk  on  "  the  ascendbg  boat"  ;  for 
throwing  that  risk  so  is  the  only  gain  by  conforming  to  the  statute. 
1  Lo^s.  Dig.  528,  Art.  3533,  by  Grimes. 

Biffl  do  not  propose  to  go  more  fully  into  this,  as  it  is  not  the 
point  on  which  I  thmk  the  case  should  be  disposed  of.  I  merely 
refer  to  enough  to  show  it  is  a  question  of  difficulty  and  doubt 
whether  the  injury  did  not  result  from  casualty,  or  mutual  misappre- 
hension and  blame,  rather  than  neglect,  except  in  particulars  com- 
mon to  both,  or  at  least  in  some,  attached  to  the  plaintiffs,  if  not  so 
great,  as  those  in  respect  to  which  the  original  defendants  erred. 
Any  fault  whatever  in  the  plaintiffs  has,  it  is  said  in  one  case,  been 
held  to  defeat  his  action.  Vanderplank  v.  Miller,  Moody  &  Malk. 
169.  But  in  any  event,  it  must  influence  the  damages  essentially. 
For  though,  when  one  vessel  alone  conducts  wrongfully,  she  alone 
must  pay  all  damages  to  the  extent  of  her  value  (5  Rob.  Ad.  345), 
and  this  agrees  with  the  laws  of  Wisbuy  if  the  damage  be  ^*  done  on 
purpose"  (2  Peters's  Ad.  84,  85,  App.),  and  with  the  laws  of 
Oleron  (2  ibid.  28) ;  yet  if  both  vessels  were  culpable,  the  damage 
is  to  be  divided  either  equaUy  between  them  (3  Hag.  Ad.  328, 
note  ;  4  Adolph.  &  Ell.  431  ;  9  Car.  &  P.  613  ;  Reeves  v.  The 
Constitution,  Gilpin,  579),  or  they  are  to  be  apportioned  in  some 
other  more  appropriate  ratio,  looking  critically  to  all  the  facts. 
The  Woodrop-Sims,  2  Dod.  Ad.  85  ;  3  Scott,  N.  R.  336  ; 
3  Man.  &  G.  59  ;  Curtis's  Admiralty,  145,  note.  So  in  England, 
though  no  damages  are  given,  when  there  is  no  blame  on  the  part 
of  the  defendant.  The  Dundee,  I  Hag.  Ad.  120  ;  Smith  et  al.  v. 
Condry,  1  Howard,  36  ;  2  Browne's  Civ.  and  Ad.  Law,  204. 
Yet,  by  the  laws  of  Wisbuy,  1  Peters's  Ad.  89,  App., —  "  If  two 
ships  strike  against  one  another,  and  one  of  them  unfortunately 
perishes  by  the  blow,  the  merchandise  that  is  lost  out  of  both  of 
them  shall  be  valued  and  paid  for  pro  ratd  by  both  owners,  and  the 
damage  of  the  ships  shall  also  be  answered  for  by  both  according 
to  their  value."  Sea  Laws,  14! .  This  is  now  the  law  in  Holland, 
and  is  vindicated  by  Bynkershoek,  so  as  to  cover  cases  of  doubt  and 
equalize  the  loss.  2  Browne's  Civ.  and  Ad.  Law,  205,  206.  So 
now  on  the  Continent,  where  a  collision  happened  between  vessels 
in  the  river  Elbe,  and  it  was  not  the  result  ot  neglect,  the  loss  was 
divided  equally.  Story's  Conflict  of  Laws,  423  ;  Peters  et  al.  v. 
Warren  Ins.  Company,  14  Peters,  99  ;  4  Adolph.  &  Ell.  420. 

Hence,  whether  we  conform  to  the  admiralty  law  of  England  on 
this  point,  though  refusing  to  do  it  on  other  points,  or  take  the  rule 
on  the  Continent  for  a  guide,  the  amount  of  damages  allowed  in  this 
case  is  erroneous,  if  there  was  any  neglect  on  the  part  of  the  origi- 
nal plaintiffs,  or  if  the  collision  between  the  boats  was  accidental. 

Judge  DANIEL  requested  his  dissent  to  the  judgment  of  the 
court  to  be  entered  on  the  record,  and  for  reasons  concurring  gen- 
erally with  those  offered  by  Judge  Woodbury. 
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Mr.  Justice  GRIER  concurred  wiih  Mr.  Justice  Woodbury  in 
the  opinion  delivered  by  him,  so  far  as  it  related  to  the  question  of 
the  jurisdiction  of  courts  of  admiralty,  and  also  that  the  wei^t  of 
evidence  in  this  case  was  against  the  existence  of  a  tide  at  th^lace 
of  collision,  but  concurred  with  the  majority  of  the  court  that  the 
De  Soto  was  in  fault,  and  justly  holdcn  for  the  whole  loss  occa- 
sioned by  the  collision. 


6h(k>4| 

135    1181 

136    139 

la*)    160 

39f  033 

30f  640 

39f  64A 

5h  504 

43f  220 

1    5h604 

140    667 

5h  504 

141      60 

5h504 

144    357 

144    3^ 

6h504 

'^f  »78 

6h604| 

156      12 

;    6h504' 

'  69f  235 

5h  604 

166    102 

72f  668 

6h504 

170    497 

bh  604 

171      12 

171  (we 

5h604 

173    680 

1    5h604 

<  82f  589 

f82f  621 

5h604l 

f98f  426 

fl00C960 

fl79  84S 

f 179  350 

«179  356i 

5h  504 

ICef  597 

6b  604 

Ua  266 

llOf  947 

5h 

504 

llLr-ed    256 

jl88 

366 

Samuel  Thttelow,  Plaintiff  in  error,  t?.  The  Commonwealth  of 
Massachusetts. 

Joel  Fletcher,  Plaintiff  in  error,  v.  The  State  of  Rhode  Island 
AND  Providence  Plantations. 

Andrew  Peirce,  Jr.,  and  Thomas  W.  Peirce,  Plaintiffs  in  error, 
V,  Tyl^  State  of  New  Hampshire, 

Laws  of  Massachusetts,  providing  that  no  person  shall  presume  to  be  a  retailer  or 
seller  of  wine,  brandy,  rum,  or  other  spirituous  liquors,  in  a  less  quantity  than 
twenty-eiffht  gallons,  and  that  delivered  and  carried  aw^y  all  at  one  time,  unless 
he  is  first  licensed  as  a  retailer  of  wine  and  spirits,  and  that  nothing  in  the  law 
should  be  so  construed  as  to  require  the  county  commissioners  to  frant  any  licenses, 
when  in  their  opinion  the  public  Eood  does  not  require  them  to  oe  granted,  — 

Of  Rhode  Island,  forbidding  the  sale  of  rum,  gin,  brandy,  &c.,  in  a  less  quantity 
than  ten  gallons,  although  in  this  case  the  brandy  which  was  sold  was  duly  im- 
ported firom  France  into  the  United  States,  and  purchased  by  the  party  inoicted 
from  the  original  importer,  ^- 

Of  New  Hampshire,  imposing  similar  restrictions  to  the  foregoing  upon  licenses, 
although  in  this  case  tne  article  sold  was  a  barrel  of  American  gin,  purchased  in 
Boston  and  carried  coastwise  to  the  landing  at  Piscataqua  Bridge  and  there  sold 
in  the  same  barrel, — 

Ail  adjudged  to  be  not  inconsistent  with  any  of  the  provisions  of  the  constitution 
of  the  United  States  or  acts  of  Congress  under  it. 

These  cases  were  all  brought  up  from  the  respective  State  courts 
by  writs  of  error  issued  under  the  twenty-fifth  section  of  the  Judiciary 
Act,  and  were  commonly  known  by  the  name  of  the  License  Cases. 
Involving  the  same  question,  they  were  argued  together,  but  by 
different  counsel.  When  the  decision  of  the  court  was  pronounced, 
it  was  not  accompanied  by  any  opinion  of  the  court,  as  such.  But 
six  of  the  justices  gave  separate  opinions,  each  for  himself.  Four 
of  them  treated  the  cases  collectively  in  one  opinion,  whilst  the 
remaining  two  expressed  opinions  in  the  cases  separately.  Hence 
^it  becomes  necessar)'  for  the  reporter  to  make  a  statement  in  each 
Spase,  and  to  postpone  the  opinions  until  the  completion  of  all  the 
5fetatements.  The  arguments  of  counsel  in  each  case  will  of  course 
follow  immediately  after  the  statement  in  that  case.  They  are 
placed  in  the  order  in  which  they  are  put  by  the  Chief  Justice  in 
his  opinion,  but  where  the  justices  have  given  separate  opinions  in 
each  case,  the  order  is  observed  which  they  themselves  have  chosen. 
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Mr.  Chief  Justice  Taney,    one  opinion,      three  cases,  (p.  573.) 
Mr.  Justice  McLean,           three  opinions. 

No.  1.  Thurlow  ».  Massachusetts.  (p.  686.) 

No.  2.  Peirce  v.  New  Hampshire.  (p.  593.) 

No.  3.  Fletcher  v.  Rhode  Island.  (p.  596.) 
Mr.  Justice  Catron,             two  opinions. 

No.  1.  Peirce  v.  New  Hampshire.  (p.  597.) 

No.  2.  Thurlow  v.  Massachusetts.  (p.  609.) 

Mr.  Justice  Daniel,  one  opinion,      three  cases,  (p.  611.^ 

Mr.  Justice  Woodbury,       one  opinion,      three  cases,  hp.  618.) 

Mr.  Justice  Grier,  one  opinion,      three  cases,  (jp.  631.) 

To  begm  with  the  case  of 

Thurlow  v.  The  Commonwealth  of  Massachusetts. 

This  case  was  brought  up  from  the  Supreme  Judicial  Court  of 
Massachusetts.  The  plaintiff  in  error  was  indicted  and  convicted, 
under  the  Revised  Statutes  of  the  State,  for  selling  liquor  without 
a  license.  The  indictment  contained  several  specifications,  but 
they  were  all  similar  to  the  first,  which  was  as  follows  :  — 

"The .jurors,  for  the  Commonwealth  of  Massachusetts,  upon 
their  oath  present,  that  Samuel  Thurlow,  of  Georgetown,  in  said 
county,  trader,  on  the  first  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-two,  at  said  Georgetown,  he 
not  being  then  and  there  first  licensed  as  a  retailer  of  wine  and 
spirits,  as  provided  in  the  forty-seventh  chapter  of  the  Revised 
statutes  of  said  Commonwealth,  and  without  any  license  therefor 
duly  had  according  to  law,  did  presume  to  be,  and  was,  a  retailer 
of  wine,  brandy,  rum,  and  spirituous  liquors,  to  one  Samuel  Good- 
ale,  in  a  less  quantity  than  twenty-eight  gallons,  and  that  delivered 
and  carried  away  all  at  one  time,  and  did  then  and  there  sell  to  said 
Goodale  two  quarts  of  spirituous  liquors,  and  no  more,  against  the 
peace  of  said  Commonwealth  and  the  form  of  the  statute  in  such 
case  made  and  provided.?' 

It  becomes  necessary  to  insert  the  forty-seventh  chapter  of  the 
Revised  Statutes,  and  also  an  act  passed  in  1837.  They  are  as 
follows :  — 

Revised  Statutes  of  Massachusetts j  Chap.  47.  —  The  Regulation 
of  Licensed  Houses. 

"  Section  1.  No  person  shall  presume  to  be  an  innholder,  com- 
mon victualler,  or  seller  of  wine,  brandy,  rum,  or  any  other  spiritu- 
ous liquor,  to  be  used  in  or  about  his  house,  or  other  buildings,  unless 
he  is  first  licensed  as  an  innholder  or  conmion  victualler,  according 
to  the  provisions  of  this  chapter,  on  pain  of  forfeiting  one  hundred 
dollars. 

"  Sect.  2.   If  any  person  shall  sell  any  wine  or  spirituous  liquor, 
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or  any  mixed  liquor,  part  of  which  is  spirituous,  to  be  used  in  or 
about  his  house  or  other  buildings,  without  being  duly  licensed  as 
an  innholder  or  common  victualler,  he  shall  forfeit  for  each  offence 
twenty  dollars. 

^'  Sect.  3.  No  person  shall  presume  to  be  a  retailer  or  seUer  of 
wine,  brandy,  rum,  or  other  spirituous  liquors,  in  a  less  quantity 
than  twenty-ei^t..|^imQDs,  and  diat  delivered  and  carried  away  all  at 
one  time,  uid^she  is  [al]  first  licensed  as  a  retailer  of  wine  and 
spirits,  as  is  provided  in  this  chapter,  on  pain  of  forfeitmg  twenty 
dollars  for  each  offence. 

^^  Sect.  4.  If  any  person,  licensed  to  be  a  retailer  as  aforesaid, 
shall  sell  any  of  the  above  liquors,  either  mixed  or  unmixed,  to  be 
used  in  or  about  his  house  or  shop,  he  shall  forfeit  for  each  offence 
twenty  dollars. 

^^  Sect.  5.  Every  innholder  shall  at  all  times  be  furnished  with 
suitable  provisions  and  lodging  for  strangers  and  travellers,  and  with 
stable-room,  hay,  and  provender  for  their  horses  and  cattle  ;  and  if 
he  shall  not  be  at  all  times  so  provided,  the  county  commissioners 
may  revoke  his  license. 

^^  Sect.  6.  Every  common  victualler  shall  have  all  the  rights  and 
privileges,  and  be  subject  to  all  the  duties  and  obligations,  of  inn- 
holders,  excepting  that  he  shall  not  be  required  to  nimish  lodgings 
for  traveUers,  nor  stable-room,  hay,  and  provender  for  horses  and 
cattle. 

''  Sect.  7.  Every  innholder  and  conmion  victualler  shall  at  all 
times  have  a  board  or  sign  affixed  to  his  house,  $hop,  cellar,  or  store, 
or  in  some  conspicuous  place  near  the  same,  with  ius  name  at  large 
thereon,  and  the  employment  for  which  he  is  licensed,  on  pain  of 
forfeiting  twenty  dollars. 

"  Sect.  8.  If  any  innholder  shall,  when  requested,  refuse  to  re- 
ceive and  make  suitable  provisions  for  strangers  and  traveUers,  and 
their  horses  and  cattle,  be  shall,  upon  conviction  thereof  before  the 
Court  of  Common  Pleas,  be  punished  b^  a  fine  not  exceedmg  fifty 
dollars,  and  shall  also,  by  order  of  the  said  court,  be  deprived  of  his 
license  ;  and  the  court  shall  order  the  sheriff  or  hb  deputy  forthwith 
to  cause  his  sign  to  be  taken  down. 

^^  Sect.  9.  No  innholder  or  common  victualler  shall  have  or  keep 
in  or  about  his  house,  or  other  buildines,  jrards,  and  gardens,  or  de- 
pendencies, any  dice,  cards,  bowk,  biUiards,  quoits,  or  other  imple- 
ments used  in  gammg,  nor  shall  suffer  any  person  resorting  thither 
to  use  or  exercise  any  of  said  games,  or  any  other  unlawful  game  or 
sport  within  his  said  premises,  on  pam  of  forfeiting  ten  dollars  for 
every  such  offence. 

*'  Sect.  10.  Every  person  convicted  of  using  or  exercbing  any 
of  the  games  aforesaid,  in  or  about  any  such  house  or  building  of  an 
innholder  or  copomon  victualler,  shall  forfeit  ten  dollars. 

^^  Sect.  11.   No  innholder  or  common  victualler  shall  suffer  anv 
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person  to  drink  to  drunkenness  or  excess  in  his  premises,  nor  suffer 
any  minor  or  servant,  travellers  excepted,  to  have  any  strong  drink 
there,  on  pain  of  forfeiting  five  doUars  for  each  offence. 

"  Sect.  12.  If  any  innholder  or  common  victualler  shall  trust  or 
give  credit  to  any  person  for  liquor,  he  shall  lose  and  forfeit  all  the 
sums  so  trusted  or  credited,  and  aU  actions  brought  for  such  debt 
shall  be  utterly  barred  ;  and  the  defendant  in  such  action  may  plead 
the  matter  specially,  or  may  give  it  in  evidence  under  the  general 
issue. 

^'  Sect.  13.  If  any  common  victualler  shall  keep  open  his  house, 
cellar,  shop,  store,  or  place  of  busbess  on  any  part  of  the  Lord's 
day  or  evening,  or  at  a  later  hour  than  ten  of  the  o'clock  in  the  even- 
ing of  any  other  day  of  the  week,  and  entertain  any  person  therem 
by  selling  him.  any  spirituous  or  strong  liquor,  he  shall  forfeit  for 
each  offence  ten  dollars. 

^'  Sect.  14.  When  any  person  shall,  by  excessive  drinking  of 
spirituous  liquors,  so  misspend,  waste,  or  lessen  his  estate  as  there- 
by either  to  expose  himself  or  his  family  to  want  or  indigent  circum- 
stances, or  the  town  to  which  he  belongs  to  expense  for  the  mainte- 
nance of  him  or  his  family,  or  shall  so  habitually  indulge  himself  in 
the  use  of  spirituous  liquors  as  thereby  greatly  to  injure  his  health 
or  endanger  the  loss  thereof,  the  selectmen  of  the  town  in  which 
such  spendthrift  lives  shall,  in  writing  under  their  hands,  forbid  all 
licensed  innholders,  common  victuallers,  and  retailers  of  the  same 
town,  to  sell  to  him  any  spirituous  or  strong  liquors  aforesaid  for  the 
space  of  one  year  ;  and  they  may  in  like  manner  forbid  the  sellmg 
of  any  such  liquors  to  the  said  spendthrift  bv  the  said  licensed  per- 
sons of  any  other  town  to  which  the  spendthrift  may  resort  for  the 
same  ;  ana  the  city  clerk  of  the  city  of  Boston  shaU,  under  the  di- 
rection of  the  mayor  and  aldermen  thereof,  issue  a  like  prohibition 
as  to  any  such  spendthrift  in  the  said  city. 

'^  Sect.  15.  The  said  mayor  and  aldermen,  and  said  selectmen, 
shall,  in  the  same  manner,  from  year  to  year,  renew  such  prohibi- 
tion as  to  all  such  persons  as  have  not,  in  their  opinion,  reformed 
within  the  year ;  and  if  any  innholder,  common  victualler,  or  re- 
tailer shall,  during  an^  such  prohibition,  sell  to  any  such  prohibited 
person  any  such  spirituous  liquor,  he  shall  forfeit  for  each  offence 
twenty  dollars. 

"  Sect.  16.  When  the  said  mayor  and  aldermen,  or  selectmen, 
in  execution  of  the  foregoing  provisions,  shall  have  prohibited  the 
sale  of  spirituous  liquors  to  any  such  spendthrift^  if  any  person 
shall,  widi  a  knowledge  of  said  prohibition,  give^  sell,  purchase,  or 
procure  for  and  in  behalf  of  such  prohibited  person,  or  for  his  use, 
any  such  spirituous  liquors,  he  shall  forfeit  for  each  offence  twenty 
dollars. 

"  Sect.  17.  The  commissioners  in  the  several  CAunties  may  li- 
cense, for  the  towns  m  their  respective  counties,  as  many  persons  to 
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be  innholders  or  retailers  therein  as  they  shall  think  the  public  good, 
may  require  ;  and  the  mayor  and  aldermen  of  the  city  of  Boston 
may,  in  like  manner,  license  innholders  and  retailers  in  the  said  city ; 
and  the  Court  of  Common  Pleas'"  in  the  county  of  Suffolk  may,  in 
like  manner,  license  innholders  and  retailers  in  the  town  of  Chelsea  ; 
and  every  license,  either  to  an  innholder  or  retailer,  shall  contain  a 
specification  of  the  street,  lane,  alley,  or  other  place,  and  the  number 
of  the  building,  or  some  other  particular  description  thereof,  whei^e 
such  licensed  person  shall  exercise  hb  employment ;  and  the  li- 
cense shall  not  protect  any  such  person  from  the  penalties  provided 
in  this  chapter  for  exercbing  his  employment  m  any  other  place  than 
that  which  is  specified  in  the  license. 

"  Sect.  18.  The  mayor  and  aldermen  of  the  city  of  Boston  may 
'  license,  for  the  said  city,  as  many  persons  to  be  common  victuallers 
as  they  shall  think  the  public  good  may  require  ;  and  every  such  li- 
cense shall  contain  such  a  specification  or  description,  as  is  men- 
tioned in  the  preceding  section,  of  the  street  or  other  place,  and  of 
the  building  where  the  licensed  person  shall  exercise  his  employ- 
ment ;  and  the  license  shall  not  protect  him  from  the  penalties  pro- 
vided in  this  chapter  for  exercising  it  in  any  other  place. 

"  Sect.  19.  AH  licenses  to  any  innholder,  retailer,  or  common 
victualler  shall  expire  on  the  first  day  of  April  in  each  year ;  but 
any  license  may  be  granted  or  renewed  at  any  time  during  the  pre- 
ceding month  of  March,  to  take  effect  from  the  said  first  day  of 
April,  and  after  that  day  they  may  be  granted  for  the  remainder  of 
the  year,  whenever  the  ofiScers  authorized  to  grant  the  same  shall 
deem  it  expedient. 

"  Sect.  20.  Every  person,  who  shall  be  licensed  as  before  pro- 
vided in  this  chapter,  shall  pay  therefor  to  the  clerk  of  the  city  of 
Boston,  the  clerk  of  the  Court  of  Common  Pleas  for  the  county 
of  Suffolk,  or  to  the  clerk  of  the  commissioners  of  the  respective 
counties  so  licensing  said  person,  one  dollar,  which  shall  be  paid  by 
said  clerks  to  the  treasurers  of  their  r^Swctive  counties  for  the  use 
of  said  counties  ;  and  such  persons  shall  also  pay  twenty  cents  to  the 
use  of  the  said  clerks  respectively  ;  and  no  other  fee  or  excise 
whatever  shall  be  taken  from  any  person  applying  for  or  receiving  a 
license  under  the  provisions  of  this  chapter. 

"  Sect.  21.  Any  license  to  an  innholder,  retailer,  or  common 
victualler  may  be  so  framed  as  to  authorize  the  licensed  person  to 
sell  wine,  beer,  ale,  cider,  or  any  other  fermented  liquors,  and  not 
to  authorize  him  to  sell  brandy,  rum,  or  any  other  spirituous  liquor  ; 
and  no  excise  or  fee  shall  be  required  for  such  a  license. 

*'  Sect.  '22.  The  clerk  of  the  commissioners  in  the  several 
counties  shall  seasonably,  before  the  time  for  granting  licenses  in 
each  year,  transmit  to  the  selectmen  of  every  town  within  the 
county  a  list  of  the  persons  in  such  town  who  were  licensed  as  inn- 
holders or  retailers  the  preceding  year. 
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**  Sect.  23.  No  license  shall  be  granted  or  renewed  to  any  per- 
son, unless  he  shall  produce  a  certificate  from  the  selectmen  of  the 
town  for  which  he  applies  to  be  licensed,  in  substance  as  follows^ 
to  wit :  —  We,  the  subscribers,  a  majority  of  the  selectmen  of  the 
town  of  ,  do  hereby  certify  that  has  applied  to  us 

to  be  recommended  as  (here  expressing  the  employment,  and  a  par- 
ticular description  of  the  place  for  which  the  license  is  applied  for)  in 
the  said  town,  and  that,  after  mature  consideration  had  thereon,  at  a 
meeting  held  for  that  purpose,  at  which  we  were  each  of  us  present, 
we  are  of  opinion  that  the  petition  of  said  be  granted,  he 

being,  to  the  best  of  our  knowledge  and  behalf,  a  person  of  good 
moral  character. 

"  Sect.  24.  Any  person,  producmg  such  certificate  of  the  select- 
men, shall  be  heard,  and  his  application  decided  upon,  either  on  a 
motion  made  orally  by  himself  or  his  counsel,  or  upon  a  petition  in 
writing,  as  he  shall  elect. 

^*  Sect.  25.  If  the  selectmen  of  any  town  shall  unreasonably 
neglect  or  refuse  to  make  and  deliver  such  a  certificate,  either  for  the 
original  granting  or  the  renewal  of  a  license,  the  person  aggrieved 
thereby  may  apply  for  a  license  to  the  commissioners,  first  giving 
twenty-four  hours'  notice  to  a  majority  of  the  said  selectmen  of  his 
intended  application,  so  that  they  may  appear,  if  they  see  fit,  to  ob- 
ject thereto  ;  and  if  on  such  application  it  shall  appear  that  the  said 
selectmen  did  unreasonably  neglect  or  refuse  to  give  the  said  cer- 
tificate, and  that  the  public  good  requires  that  the  license  should  be 
granted,  the  commissioners  may  grant  the  same. 

"  Sect.  26.  All  the  fines  imposed  by  this  chapter  may  be  re- 
covered by  indictment,  to  the  use  of  the  county  where  the  offence 
is  committed ;  and  when  the  fine  does  not  exceed  twenty  dollars, 
the  offence  may  be  prosecuted  before  a  justice  of  the  peace,  sub- 
ject to  the  right  of  appeal  to  the  Court  of  Common  Pleas,  as  in 
other  cases. 

**  Sect.  27.  When  any  person  shall  be  convicted  imder  the  pro- 
visions of  this  chapter,  and  shall  fail  to  pay  the  fine  awarded  against 
him,  he  may  be  imprisoned  in  the  common  jail  for  a  tinre  not  ex- 
ceeding ninety  days,  at  the  discretion  of  the  court  or  justice  before 
whom  the  trial  may  be  had. 

*'  Sect.  28.  All  prosecutions,  under  the  provisions  of  this  chap- 
ter, for  offences  committed  in  the  city  of  Boston  (excepting  where 
the  fine  exceeds  twenty  dollars),  may  be  heard  and  determined  in  the 
Police  Court,  subject  to  the  right  of  appeal  to  the  Municipal  Court ; 
but  the  said  Police  Court  shall  not  have  power,  in  any  such  case, 
to  sentence  any  person  to  imprisonment,  except  as  provided  in 
the  preceding  section. 

'*  Sect.  29.   Any  person,  licensed  under  the  provisions  of  this 
chapter,  who  shall  have  been  twice  before  convicted  of  a  breach  of 
any  of  the  said  provisions,  shall  thereupon,  in  addition  to  the  penal- 
43* 
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ties  before  provided,  be  liable  to  a  further  punishment,  by  imprison- 
ment in  the  common  jail,  for  a  time  not  exceeding  ninety  days,  at 
the  discretion  of  the  court  before  whom  the  trial  may  be  had." 

Jtcts  of  1837,   Chapter  242. 

'^  An  Act  concemmg  Licensed  Houses,  and  the  Sale  of  Intoxicat- 
ing Liquors. 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows :  — 

*'  Sect.  1.  No  licensed  innholder,  or  other  person,  shall  sell  any 
intoxicating  liquor  on  Sunday,  on  pain  of  forieiting  twenty  dollars 
for  each  oSence,  to  be  recovered  in  the  manner  and  for  the  use 
provided  in  the  twenty-sixth  section  of  the  forty-seventh  chapter  of 
the  Revised  Statutes. 

^'  Sect.  2.  Any  license  to  an  innholder,  or  common  victualler, 
may  be  so  framed  as  to  authorize  the  licensed  person  to  keep  an 
inn  or  victualling-house  without  authority  to  sell  any  intoxicating 
liquor,  and  no  excise  or  fee  shall  be  required  for  such  license  : 
Provided,  that  nothing  contained  in  this  act,  or  in  the  forty-seventh 
chapter  of  the  Revised  Statutes,  shall  be  so  construed  as  to  require 
the  county  commissioners  to  grant  any  licenses,  when  in  their 
opmion  the  public  good  does  not  require  them  to  be  granted. 

"  Sect.  3.  Any  person  who  shall  have  been  licensed  according  to 
the  provisions  of  the  forty-seventh  chapter  of  the  Revised  Statutes, 
or  of  this  act,  and  who  shall  have  been  twice  convicted  of  a  breach 
of  this  act  or  of  that  chapter,  shall,  on  such  second  conviction,  in 
addition  to  the  penalties  prescribed  for  such  offence,  be  adjudged  to 
have  forfeited  his  license. 

"  Sect.  4.  Any  person  who  shall  have  been  three  times  convict- 
ed of  a  breach  of  this  act,  or  of  the  forty-seventh  chapter  of  the 
Revised  Statutes,  shall,  upon  such  third  conviction,  in  addition  to 
the  penalties  in  this  act  and  said  chapter  provided,  be  liable  to  be 
imprisoned  in  the  common  jail,  for  a  time  not  exceeding  ninety  days, 
at  the  discretion  of  the  court  before  whom  the  trial  may  be  had. 

^'  Sect.  5.  The  secretary  of  this  Commonwealth  shall  cause  a 
condensed  summary  of  all  laws  relating  to  innholders,  retailers,  and 
licensed  houses  to  be  printed  for  the  use  of  this  Commonwealth, 
and  he  shall  supply  the  county  commissioners  for  the  several 
counties,  and  such  other  officers  as  by  law  are  authorized  to  grant 
licenses,  with  the  same ;  and  the  said  commissioners,  or  other 
officers,  whenever  they  grant  any  license,  shall  furnish  each  person 
so  licensed  with  one  copy  of  said  license  laws,  to  the  end  that  such 
person  may  know  to  what  duties,  restrictions,  and  liabilities  he  is 
subjected  by  law." 

[Approved  by  the  Governor,  April  20, 1837.] 
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A  conviction  having  taken  place  under  the  indictment  upon  these 
statutes,  the  defendant  filed  several  exceptions,  of  which  it  is  material 
to  notice  only  the  following  :  — 

^^  2.  It  appeared  upon  the  trial  that  some  of  the  sales  charged  ii^ 
the  indictment  were  of  foreign  liquors,  and  his  Honor  directed  the 
iury  that  the  license  law  of  this  Commonwealth  applied  as  well  to 
imported  spirits  as  to  domestic,  and  that  this  Commonwealth  could 
constitutionally  control  the  sale  of  foreign  spirits  by  retail,  and  that 
said  law  is  not  inconsistent  with  constitution  or  revenue  laws  of  the 
United  States.     To  this  ruling  also  the  defendant  excepts." 

The  court  below  allowed  this  exception,  together  with  all  the 
others,  upon- which  the  case  was  removed  to  the  Supreme  Judicial 
Court.  But  that  court  overruled  the  exceptions,  and  ordered 
judgment  to  be  entered  upon  the  verdict. 

Mr.  Halletty  the  counsel  for  Thurlow,  then  applied  for,  and  ob- 
tained, a  writ  of  error  to  bring  the  case  to  the  Supreme  Court  of  the 
United  States,  upon  the  following  allegation  of  error,  viz.: — 

"  That  the  several  acts  of  the  legislature  of  Massachusetts  con- 
cemmg  licensed  houses  and  the  sale  of  intoxicating  liquors,  and  es- 
pecially the  acts  which  are  hereto  appended  and  set  out  as  part  of 
the  record  in  the  said  cause,  upon  which  said  judgment  was  founded, 
and  also  the  opinion  and  judgment  of  said  Supreme  Judicial  Court 
of  Massachusetts,  in  the  application  and  construction  of  said  acts  to 
the  sales  of  imported  foreign  liquors  and  spirits  by  the  said  Thur- 
low, are  repugnant  to,  and  inconsistent  with,  the  provisions  of  the 
constitution,  treaties,  and  laws  of  the  United  States,  in  so  far  as  the 
said  acts,  and  the  construction  thereon  by  the  said  Supreme  Judicial 
Court  of  Massachusetts,  prohibit,  restrain,  control,  or  prevent  the 
sale  of  imported  wines  and  spirituous  liquors,  by  retail  or  otherwise, 
in  the  said  State  of  Massachusetts,  and  are  dierefore  void." 

Upon  the  writ  of  error  thus  issued,  the  case  came  up  to  this 
court. 

It  was  argued  in  January,  1845,  by  Mr.  Choale  and  Mr.  Web' 
ster,  for  the  plaintiff  in  error,  and  Mr.  Huniingtorij  for  the  State. 
Being  ordered  to  be  reargued,  it  was  now  argued  by  Mr.  Webster 
alone,  for  the  plaintiff  in  error,  and  Mr.  Davis^  for  the  State. 

Mr.  Webster  opened  the  case.  The  best  mode  of  presenting 
his  views  of  the  points  which  arose  will  be,  to  reprint  the  brief  filed 
by  himself  and  Mr.  Choate  in  the  former  argument.  It  was  as 
follows  :  — 

The  plaintiff  in  error,  a  citizen  of  the  United  States,  living  in 
Massachusetts,  was  convicted,  under  the  Revised  Statutes  of  that 
State,  ch.  47,  and  the  statute  of  that  State  of  1837,  ch.  242,  of 
sales  of  foreign  spirits,  made  in  1841  and  1842,  without  a  license. 
He  seeks  to  reverse  the  judgment,  upon  the  general  ground  that  [ 
those  statutes  are  repugnant  to  constitutional  acts  of  Congress,  and 
to  the  constitution  of  the  United  States  ;  and  contends,  — • 
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y'i  1st.  That  they  prohibit  even  th€LiamQ£teir  of  foreign  spirits  from 
,  selling  them  in  the  bottle,  keg,  or  cask  in  which  he  imports  them, 
.  either  for  consumption  at  the  place^of  sale,  ui  fur  canning  «way  ; 

iand  are  therefore  unconstitutional,  withm  the  case  of  Brown  v.  Ma- 
ryland, 12  Wheat.  419. 

2d.  That  they  are  void,  as  being  repugnant  to  the  legblation  of 
Congress,  in  their  application  to  purchasers  from  importers,  of  whom 
the  plaintiff  is  one ;  and  hereunder  be  submits  the  following  analysis 
of  his  argument. 
I  1st.  The  statutes  of  Massachusetts  are  not  auxiliary  to,  codpera- 
live  with,  and  merely  regulative  of,  the  l^slation  of  Congress, 
which  admits  foreign  spirits  to  importation  under  prescribed  rates  of 
duty,  but  are  antagonistical  to  and  in  contravention  of  it,  since  they 
seek  to  diminish  and  discourage  the  sales  of  imported  spirits  to  a 
greater  degree  than  the  legislation  of  Congress  seeks  to  do  it,  upon 
the  ground  that  the  policy  of  Congress  in  this  behalf  b  an  erroneous 
policy. 

To  maintain  this,  the  object  and  operation  of  the  Massachusetts 
statutes,  and  the  policy  and  the  prbciple  of  constitutional  power 
upon  which  they  proceed,  are  to  be  considered. 

Without  a  license,  no  one  can  sell,  in  a  single  instance,  spirits  to 
be  used  on  the  premises  of  the  vendor,  and  no  one  can  sell  them  for 
the  purpose  of  being  carried  away,  m  a  less  quantity  than  twenty- 
eight  gdlons,  which  must  be  bou^t  and  removed  all  at  one  time. 

The  result,  therefore,  is,  that  without  a  license  no  one  can  sell 
spirits  to  be  used,  or  to  be  carried  away  for  use,  since  no  one  pur- 
chases for  use  so  large  a  quantity  as  twenty-eight  gallcnis  to  be  car- 
ried away  at  one  time. 

Without  a  license,  therefore,  no  one  can  sell  at  all  by  retail ;  and 
the  retail  trade  in  spirits,  the  sale  of  spirits  for  use,  is  suppressed. 

2d.  No  one  b  entitled  to  a  license,  or  can  exact  it,  whatever  be 
his  character  or  fitness  to  trade. 

No  court  or  person  is  required  to  give  a  license.  A  tribunal 
called  county  commissioners,  chosen  by  the  people  of  the  counties, 
may,  if  in  its  judgment  the  public  good  requires  it,  grant  licenses  ; 
but  even  in  such  case  is  not  required  to  grant  them. 

For  the  last  six  years  none  have  been  granted  in  the  county  of 
the  plaintiff's  residence,  containing  more  tbui  one  hundred  thousand 
inhaVitants. 

This  withholding  of  licenses  is  no  fraud  on  the  Massachusetts 
statutes,  but  in  perfect  conformity  with  them. 

In  conformity  with  the  law,  then,  all  sales  of  spirits  for  use  may 
be  totally  prohibited  in  Massachusetts. 

These  laws  design  to  do  just  what  can  be  legally,  and  without 
defrauding  them,  done  under  them. 

They  design,  then,  to  restrain  all  sales  of  spirits  for  use  ;  and 
they  do  this  upon  a  general  principle  of  policy,  to  wit  :  that  such 
sales,  for  such  purpose,  by  whomsoever  made,  are  a  public  evil. 
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The  difference,  therefore,  between  them  and  all  laws  of  mere 
policy,  .of  quarantine,  health,  harbours,  storage  of  gunpowder,  and  i 
the  like,  is,  that  those  laws  are  auxiliary  to,  in  aid  and  furtherance 
of,   cooperative   with,  the   Congressional  legislation,  while   these  I 
deny  its  policy,  and  thwart  and  restrain  its  operations.  • 

These  statutes  do  not  con6ne  themselves  to  providing  for  suitable 
persons,  places,  and  modes  of  selling  foreign  spirits,  so  as  to  secure 
the  largest  amount  of  traf&c  in  the  most  expedient  and  prudent  man- 
ner ;  but  they  mean,  substantially  and  effectually,  to  put  an  end  to 
the  traffic. 

The  plaintiff  in  error,  therefore,  will  discuss  these  laws,  as  if  they 
did,  in  tefms,  prohibit  all  persons  who  buy  of  importers  from  re- 
selling, sitice  they  do  substantially  so  operate  ;  and  they  assert  a 
principle  of  power  broad  enough  to  go  to  that  extent. 

The  general  question,  therefore,  is  this.  Is  a  State  law,  pro* 
hibiting  purchasers  of  spirits  from  importers  to  resell,  on  the  ground 
that,  for  moral,  medical,  economical,  or  other  reasons,  the  public 
good  will  not  be  promoted  by  such  sale,  repugnant  to  the  acts  of 
Congress,  and  to  treaties  authorizing  importations  of  such  spirits  ? 

These  sales  were  in  1841,  and  subsequent.  The  acts  of  Con- 
gress are,  1832,  ch.  227,  4  Statutes  .at  Large,  583  ;  1833,  ch. 
55,  4  ibid.  629  ;  4  ibid.  25  ;  3  ibid.  310. 

These  authorize  importations  in  casks  of  fifteen  gallons. 

2d.  What  is  the  extent  of  the  effect  of  an  act  of  Congress  au- 
thorizing importations  ? 

1.  Regarded  as  a  license  to,  or  contract  with,  the  importer,  com- 
municating a  right  to  sell,  according  to  the  view  in  Brown  v.  Mary- 
land, 447,  what  is  its  extent  ? 

The  plaintiff  contends  that  it  would  be  repugnant  to,  and  in  fraud 
of,  the  license,  either  to  ordain  that  no  one  shall  buy  of  the  importer, 
or  to  ordain  that  no  one,  having  bought,  shall  resell,  because  either 
prohibition  would  totaUy  defeat  the  license  itself.  The  license  is  a 
license  to  carry  the  article  to  market,  to  trade  in  it,  to  have  access 
with  it  to  the  consuming  capacity  of  the  country. 

The  grounds  on  which  Congress  legislate,  in  passing  such  an  act, 
and  the  lust  expectations  and  reasonings  of  the  importer,  prove  this. 

The  interception  of  the  article  in  the  hands  of  the  first  buyer,  on 
its  way  to  a  market,  excludes  it  from  market,  and  shuts  the  im- 
porter from  the  country  as  really  as  if  he  were  prohibited  to  sell. 

2.  Regarded  as  Congressional  legislation,  an  act  authorizing  im- 
portations of  spirits  is  a  legislative  determination  that  the  foreign 
article  may  properly,  and  shall,  enter  into  the  consumption  of  the 
country,  and  be  sold  in  the  interior  market  thereof ;  and  the  Massa- 
chusetts statutes  are  intended  to  contravene  that  determination,  upon 
a  directly  opposite  view  of  policy. 

3.  Congress  has  the  constitutional  power  to  determine,  on  gen- 
eral grounds  of  policy,  what  foreign  articles  shall  enter  into  the  con- 
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sumption  of  the  country,  and  be  sold  in*the  domestic  market,  and  to 
what  extent ;  and  it  exercises  this  power  by  an  act  laying  duties. 
It  determines  that  all  which  can  be  introduced  and  sold  under  such 
a  rate  of  duties  shall  be,  and  th^  power  of  the  States  is  merely 
auxiVary,  cooperative,  and  regulative,  securing  proper  persons  by 
whom  the  traffic  shall  be  conducted,  but  not  discountenancing  and 
discouraging  the  traffic  itself.    That  power  these  statutes  transcend. 

It  may  be  proper,  also,  in  this  connection,  to  reprint  the  abstract 
of  the  argument  of  Mr.  Hallttty  upon  the  same  side,  to  show  the 
reasons  given  for  the  doctrine  sustained  by  the  counsel  for  the 
plamtiff  in  error.     Mr,  HalkWs  abstract  was  as  follows  ;^ — 

Are  the  laws  of  Massachusetts  concerning  the  sale  of  imported 
wines  and  spirits  constitutional  and  valid  ? 
We  contend  they  are  not,  because,  — 

1.  No  State  can  prohibit,  by  wholesale  or  retdl,  the  sale  of  mer- 
chandise authorized  by  a  valid  law  of  Congress,  or  by  treaties,  to 

^^i  be  imported  into  its  markets  ;  the  retail  sale  being  as  mdispensable 
^         to  the  object  of  importation,  viz.  use  and  consumption,  as  the 
wholesale. 

2.  The  laws  of  the  United  States  nowhere  recognize  any  dis* 
tinction  between  the  wholesale  and  retail  of  imported  merchandise, 
as  connected  with  the  right  of  the  importer  to  mtroduce  such  mer- 
chandise, for  use  and  consumption,  into  the  markets  of  the  United 
States. 

3.  Every  concurrent  or  other  power  in  a  State  is  subject  m  its 
exercise  to  this  limitation,  that  in  the  event  of  collision,  the  law  of 
the  State  must  yield  to  the  law  of  Congress,  constitutionally  passed. 
New  York  v.  Miln,  11  Peters,  102  ;  Commonwealth  v.  Kimball, 
24  Pick.  359. 

4.  If  Congress  has  the  power  to  regulate  a  subject-matter,  a  State 
cannot  interfere  to  oppose  or  impede  such  regulation.  The  general 
government,  though  limited,  is  supreme  as  to  those  objects  over 
which  it  has  power.  Martin  v.  Hunter,  1  Wheat.  304  ;  Cohens  v. 
Virginia,  6  Wheat.  384  ;  Prigg  v.  Pennsylvania,  16  Peters,  639. 

5.  The  commerce  which  Congress  may  regulate  is  something 
more  than  traffic.  It  is  every  species  of  commercial  intercourse 
between  the  United  States  and  foreign  nations,  and  among  the  sev- 
eral States.  **  These  words  [regulate  commerce]  comprehend 
every  species  of  commercial  intercourse  between  the  United  States 
and  foreign  nations.  No  sort  of  trade  can  be  carried  on  between 
this  country  and  another  to  which  this  power  does  not  extend.'' 
Gibbons  v.  Ogden,  9  Wheat.  189,  193,  194. 

6.  The  exercise  of  the  power  of  a  State  to  regulate  its  mtemal 
commerce  must  not  conflict  with,  and  cannot  control,  the  power  of 

i   Congress  to  regulate  foreign  commerce,  and  commerce  among  the 
\  States.     The  internal  commerce  on  which  a  State  can  act,  inde- 
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pendent  of  a  law  of  Congress  affecting  the  same,  must  be  trade,  or 
dealing  m  articles  not  connected  with  the  operation  of  a  valid  law 
of  the  United  States.  It  must  be  ^^  completely  internal,"  local, 
and  not  connected  with  the  United  States  government,  in  the  exer- 
cise of  its  power  to  regulate  commerce,  and  to  lay  and  collect 
duties  and  imposts. 

7.  "  The  power  [of  the  United  States]  to  regulate  commerce, 
must  not  terminate  at  the  boundaries  of  the  State,  but  r:.ust  enter 
its  interior.  The  power  is  coextensive  with  the  subject  on  which 
it  acts."     Brown  v.  Maryland,  12  Wheak  446. 

8.  If  a  State,  under  the  power  of  regulating  her  internal  com- 
merce, can  exclusively  regulate  or  control  (to  the  extent  of  pro- 
hibition) commerce  b  imported  merchandise,  up  to  her  boundaries, 
or  the  instant  it  shall  pass,  in  bulk,  from  the  hands  of  the  importer, 
she  can  thereby  exclude  foreign  commerce,  and  deny  her  markets 
to  foreign  nations. 

9.  If  a  State  has  no  such  power  of  prohibition,  she  cannot  em- 
power her  officers  or  agents  to  do  what  she  cannot  do  herself,  viz., 

I)robibit  internal  commerce  in  foreign  merchandise.  Suppose  the 
egislature  of  Massachusetts,  instead  of  conferring  this  power  of  pro- 
hibition upon  county  commissioners,  to  be  exercised  m  their  uncon- 
trolled discretion,  shoivld  retain  it,  to  be  exercised  by  herself ;  it 
would  be  unlawful  legislation,  and  collision  of  a  State  law  with  a 
law  of  the  United  States. 

10.  The  laws  of  Massachusetts,  of  which  the  plaintiff  in  error 
complains  as  unconstituticmal,  are,  in  respect  to  commerce  and  trade 
in  this  description  of  imported  merchandise,  a  law  of  prohibition, 
because  they  assume  to  provide  for  licenses  to  persons  to  sell,  and 
then  empower  the  agents  they  create  to  refuse  all  such  licenses, 
without  cause  ;  and  it  punishes  all  sellers  in  quantities  less  than 
twenty-eight  ^ons,  without  such  license ;  and,  in  fact,  no  such 
license  can  be  obtained.  Both  the  intent  and  the  operation  of  these 
laws  are,  therefore,  prohibitory. 

11.  If  it  be  said  that  it  depends  upon  the  administration  of  this 
law,  whether  it  be  constitutional  or  not,  and  therefore  a  law  may  be 
constitutional  Ihough  its  operation  may  be  unconstitutional,  the 
answer  is,  that  a  State  cannot  so  frame  a  law  as  that  under  one 
sort  of  administration  it  is  constitutional,  and  under  another  uncon- 
stitutional, and  both  operations  be  lawful,  and  thus  the  law  be  valid. 

12.  If  a  law  of  a  State  provides  for  and  contemplates  colUsion 
with  a  law  of  the  United  States,  the  former  is  mvalid,  and  must 
yield  whenever  the  collision  arises. 

13.  The  counsel  for  the  Commonwealth  of  Massachusetts  admits 
that  the  law  complained  of  becomes  prohibitory  against  this  descrip- 
tion of  imported  merchandise,  whenever  the  public  sentiment  of  a 
majoriw  electing  the  county  commissioners  requires  prohibition. 
If  this  be  valid  State  legislation,  then  the  power  of  Congress  to  reg- 
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date  commerce  in  imported  merchandise  is  subordinate  to  the 
disposition  of  the  legislature  of  a  State  to  exclude  it  from  their 
markets. 

14.  The  laws  of  Congress  make  no  distinction  between  commerce 
in  imported  wines  and  spirits  and  other  foreign  merchandise.  A 
recognition  of  the  power  of  a  State  to  exclude  the  first  from  its 
markets,  whenever  public  sentiment  requires  it,  must  embrace  the 
like  power  in  respect  to  all  other  descriptions  of  imports,  when- 
ever the  public  sentiment  in  a  State  demands  its  exercise. 

16.  There  is  no  preeminence  given  to  that  chss  of  State  legis- 
lation denominated  police  laws  over  other  laws,  whenever  they 
come  in  collision  with  the  lawful  ex^cise  of  a  power  of  Congress  ; 
and  in  such  case  the  latter,  by  the  terms  of  toe  constitution,  shall 
be  the  supreme  law  of  the  land. 

16.  Tne  law  of  Massachussetts  m  question  is  not  a  health  law 
against  contagion  or  infection  in  the  article  imported  ;  it  aims  to 
keep  it  out  of  the  hands  of  the  consumer,  on  the  ground  of  its 
abuse  in  excess  of  use.  Health  laws  may  exclude  all  such  portions 
or  cargoes  of  an  article  of  commerce  as  are  infectious  ;  but  they 
cannot  exclude  a  whole  class  of  imported  merchandise,  on  the 
ground  that  infected  portions  or  cargoes  of  it  have  been,  or  may  be, 

\  imported. 

17.  Infected  articles  of  commerce  may  rightfully  be  excluded 
from  passing  the  boundary  of  a  State,  and  reaching  the  hands  of 
the  importer,  as  well  as  the  consumer.  But  a  State  cannot  (under 
Brown  v.  Maryland,  12  Wheat.)  exclude  unported  wines  and 
spirits,  or  any  sound  article  of  commerce,  from  reaching  the  im- 

f)orter  ;  and  this  is  an  obvious  distinction  between  health  laws  and  a 
aw  of  prohibition  to  cut  off  the  transfer  of  a  sound  article  from  the 
importer  to  the  consumer. 

18.  The  point  where  regulation  ceases  and  prohibition  begins  is 
the  point  of  collision,  and  of  unconstitutional  operation,  of  a  State 
law  affecting  foreign  commerce.  In  this  respect  a  State  law  be- 
comes a  law  of  jprohibition  when  it  punishes  all  who  sell  without 
license,  and  confers  the  whole  power  of  licensing  on  agents,  with 
express  authority  to  withhold  all  licenses. 

19.  In  any  and  all  cases,  the  power  to  deny  sale  includes  the 
power  to  prohibit  importation  ;  and  the  question  of  power  is  the 
same,  whether  exercised  directly  by  the  legislature,  or  mdirectly  by 
its  agents  thereto  authorized. 

20.  The  operation  of  the  law  of  Massachusetts  on  foreign  wines 
and  spirits  deprives  imported  articles  of  their  vendible  auali^. 
This  such  law  cannot  rightfully  do,  for  the  whole  course  of  legisla- 
tion by  Congress  shows  that  the  right  to  sell  is  connected  with  the 
payment  of  duties,  and  the  right  to  sell  must  extend  beyond  the  im- 
porter, or  it  is  an  inoperative  right. 

21.  The  argument  on  the  other  side  is,  that  if  the  power  to 
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regulate  commerce  can  follow  the  imported  article,  with  its  vendi- 
ble quality  attached,  into  a  State,  it  can  compel  consumption  by 
the  citizens  of  that  State.  This  confounds  the  mere  commercial 
right  to  offer  for  sale  with  the  power  to  force  purchase.  All  the 
law  of  Congress  requires  in  the  markets  of  the  United  States  is  a 
right  to  sell  and  buy  ;  and  when  this  right  ceases,  commerce 
ceases. 

22.  The  counsel  on  the  other  side  further  argues,  that  the  State 
has  a  right  to  deny  this  commerce,  whenever  her  citizens  do  not 
wish  to  deal  in  it.  But  if  they  do  not  desire  to  purchase,  there  would 
be  no  need  of  a  prohibition  of  sale.  The  law  of  prohibition  pro- 
ceeds on  the  ground,  that  if  conmierce  in  this  article  were  not  denied, 
there  would  be  such  commerce  ;  and  therefore  it  directly  interferes 
with  the  law  of  Congress  regulating  that  commerce. 

23.  A  State  may  pass  all  such  laws  as  she  pleases  for  the  safetv, 
health,  or  morals  of  her  people,  and  may  use  whatever  means  she 
may  think  proper  to  that  end,  subject  only  to  this  limi^tion,  that  in 
the  event  of  collision  with  a  law  of  Congress,  the  State  must  yield. 
Commonwealth  v.  Kimball,  24  Pick.  363. 

24.  Now,  Congress,  by  law  and  by  treaties,  authorizes  foreign 
commerce  with  the  States  in  wines  and  spirits.  By  the  treaty  of 
indemnity  with  France,  in  1832,  the  wines  of  France  were  '^admitted 
to  consumption  in  the  markets  of  the  United  States."  The  law  of 
Massachusetts  shuts  her  markets  against  the  fair  and  just  operation 
of  these  laws  and  treaties  of  the  United  States,  and  renders  them 
so  far  inoperative. 

25.  The  general  view  as  to  the  prohibitory  provisions  of  the 
laws  of  Massachusetts  in  this  matter,  taken  together,  is,  that  it  is  a 
blending  of  two  powers  to  be  exercised  at  pleasure  under  the 
statute :  one  legitimate,  —  to  regulate  ;  tlie  other  unconstitutional, — 
to  prohibit,  whenever  the  public  sentiment  in  the  State  comes  up 
to  that  point. 

26.  Massachusetts  assumes  to  abolish  foreign  commerce  in  her 
markets  in  imported  spirits,  on  the  ground  of  thereby  preserving  the 
health  and  morals  of  the  people  ;  but  at  the  same  time,  in  her  in- 
ternal commerce  and  exports,  she  encourages,  without  tax  or  excise, 
an  annual  manufacture  by  her  citizens  of  5,177,910  gallons  of 
domestic  spirits,  which  is  one  eighth  part  of  the  whole  product  of 
the  United  States  in  spirits  distilled  from  molasses  and  grain. 

27.  Congress  has  not  changed  its  policy  in  this  respect,  but 
Massachusetts  has  changed  hers,  in  opposition  to  the  laws  of  Con- 
gress. Until  1837,  the  laws  of  Massachusetts  uniformly  provided 
for  the  sale  and  consumption  of  wines  and  ardent  spirits  imported 
into  her  markets.  The  act  of  1786,  ch.  68  (1  Mass.  Laws, 
297),  was  in  force  with  additional  acts  till  1832.  By  section  fif- 
teen, the  general  sessions  were  not  to  license  more  persons  in  any 
town  than  they  shall  judge  necessary  for  refreshment  of  travellers, 
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or  are  necessary  for  the  public  good,  by  which  was  meant  the 
public  convenience.  Act  of  1792,  ch.  25,  p.  417,  required  all 
persons  to  be  licensed,  on  satisfactory  evidence  of  fitness,  and  that 
such  license  will  be  subservient  to  the  public  good.  Additional 
Acts,  1807,  ch.  127  ;  1816,  ch.  112;  1818,  ch.  65. 

The  act  of  1832,  ch.  166,  reduced  the  maximum  to  ten  gallons, 
and  provided  for  a  new  class,  victuallers.  The  commissioners  to 
license,  as  innholders  and  retailers,  as  many  applicants  as  they  shall 
decide  the  public  good  may  require.  The  law  now  in  force  (Rev. 
Stat.,  ch.  47,  1835)  altered  this  provision  to  power  to  county  com- 
missioners to  license  as  many  persons  as  they  shall  think  the  public 
good  may  require. 

Then  followed  the  declaratory  act  of  1837,  ch.  242,  that  the 
commissioners  might  withhold  all  licenses  in  their  discretion. 

The  act  of  1838,  ch.  157  (commonly  called  The  Fifteen-gallon 
Law),  made  penal  all  sales  of  spirituous  liquors  less  than  fif- 
teen gallons ;  licensed  only  apothecaries  to  sell  for  medicine  and 
the  arts,  and  punished  the  sale  by  them,  if  to  be  drank  ;  and  re- 
pealed all  laws  inconsistent  with  this  act. 

This  brought  up  the  question  of  proliibltion.  The  act  was  con- 
tested in  the  courts  of  Massachusetts  as  unconstitutional,  but  was 
not  decided  there  before  it  was  repealed,  in  1840,  without  any  res- 
ervations. The  Supreme  Court  of  that  State  thereupon  decided, 
in  1840,  that  the  repeal  revived  the  preexisting  laws,  chap.  47  of 
Rev.  Stat.,  and  chap.  242  of  1837  (Commonwealth  v.  Churchill, 
2  Metcalf,  118).  Since  then  no  licenses  have  been  granted.  The 
plaintifPs  first  sale  in  the  case  at  bar  was  in  May,  1841,  and  this 
case  has  been  brought  up  on  writ  of  error  as  soon  as  the  laws  of 
Massachusetts  and  the  decisions  of  her  highest  court  have  estab- 
h'shed  prohibition  as  the  law  of  that  State. 

28.  The  law  of  Massachusetts  comes  m  collision  with  the  power 
of  Congress  over  revenue,  which  is  a  supreme  power,  used  as  a 
substitute  for  taxation.  With  this  view,  the  constitution  requires 
that  "  all  duties  shall  be  uniform  throughout  the  United  States." 

If  Massachusetts,  by  her  laws,  can  exclude  one  or  more  articles 
of  import,  she  pays  so  much  less  revenue  than  other  States  that 
admit  aU.  This  makes  the  operation  unequal  so  far,  arising  from 
the  legislation  of  Massachusetts  adverse  to  the  power  of  Congress 
to  collect  revenue  in  all  the  States.  Suppose  the  duty  on  foreign 
wines  and  spirits  to  be  one  fourteenth  part  of  all  the  revenue,  the 
States  can  cut  that  ofi*,  if  this  legislation  is  valid  ;  and,  by  the  same 
rule,  all  other  sources  to  collect  revenue  are  wholly  destroyed. 

29.  So  of  the  treaty-making  power.     The  United  States  has 

Eower  to  reciprocate  its  markets  with  the  markets  of  foreign  nations  ; 
ut  if  a  State  can  shut  its  markets  against  any. one  or  more  of  the 
articles  admitted,  by  denying  sale,  the  United  States  cannot  in 
good  faith  perform  any  such  reciprocal  engagement. 
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30.  The  laws  of  Massachusetts,  therefore,  which,  by  their  pro- 
visions, and  their  operation  in  conforniity  to  such  provisions,  pro- 
hibit all  commerce  in  wines  and  spirits  m  quantities  under  twenty- 
eight  gallons,  are  repugnant  to  the  constitution  and  laws  of  the 
United  States, — 

1st.  In  the  power  to  regulate  foreign  commerce. 

2d.  In  the  power  to  collect  revenue  on  imports  into  the  several 
States. 

3d.  In  the  equal  apportionment  of  taxes  and  duties  m  all  the 
States  ;  and, 

4th.  In  the  power  to  make  treaties. 

Mr.  Davisj  for  the  State.  The  following  is  a  sketch  of  the  ar- 
gument, and  shows  the  positions  assumed  and  maintained  by  him  for 
die  defendant  in  error. 

The  broad  ground  assumed  by  the  plaintiff's  counsel  is,  that  the 
statute  of  Massachusetts  is  unconstitutional,  because  it  ''prohibits, 
restrains,  controls,  or  prevents  the  sale  of  imported  wines  and  spir- 
ituous liquors,  by  retail  or  otherwise,  in  the  State." 

To  make  the  policy  of  Massachusetts,  in  restraining  an  indls- 
.  criminate  traffic  in  intoxicating  drinks,  intelligible,  we  must  under- 
stand its  history^  and  the  state  and  condition  of  things  when  the 
constitution  of  the  United  States  was  made. 

The  court  has  often  declared,  that  in  a  complicated  sprstem,  which 
establishes  two  governments  over  the  same  people,*  it  is  necessary, 
in  considering  questions  of  power,  to  look  bto  contemporaneous 
facts  ;  that  the  objects  designed  to  be  secured  by  the  federal  con- 
stitution may  be  understood,  and,  if  possible,  carried  into  effect. 

The  context  of  the  instrument  is  not  alone  to  be  regarded,  but 
the  whole  machinery  of  government ;  and  care  must  be  taken,  in 
carrying  out  the  fundamental  principles,  that  the  purpose  of  the 
framers  is  not  frustrated. 

As  the  power  of  Massachusetts  to  make  laws  restraining  traffic 
in  intoxicating  drinks  is  denied,  I  shall,  as  a  preliminary  step,  briefly 
state  the  history  of  her  legislation  upon  this  subject,  and  point  out 
the  consequences  which  will  follow  if  this  doctrine  is  maintained. 

The  law  of  Massachusetts  was  revised  in  1836 ;  but  acts  similar 
in  principle,  and  nearly  so  in  detail,  have  existed  for  more  than  two 
centuries,  and  been  enforced  by  her  judicial  tribunals.  Ancient 
Charters,  135,  314,  433  ;  Laws  of  Mass.,  1786,  ch.  68  ;  Revised 
Statutes,  ch.  47,  and  several  other  statutes. 

The  law,  substantantially  as  it  now  is,  forbidding  a  sale  without  a 
license  in  less  quantities  than  twenty-eight  gallons,  was  made  in 
1786,  and  was  in  force  when  the  federal  constitution  was  ratified, 
and  has,  with  immaterial  modifications,  remained  so  from  that  time 
to  this. 

From  thence  till  this  time,  the  revenue  system  of  the  United 


520  SUPREME    COURT. 

License    Casei.  —  Thurlow    v.    Massachusetts. 

States  has  been  in  force  ;  and  ihe  laws  which  are  now  supposed  to 
conflict  have  during  all  that  lime  worked  harmoniously  together. 

After  a  lapse  of  fifty-six  years,  it  is  now  first  discovered  that 
the  State  is  trenching  upon  the  power  of  the  United  States,  and 
impairing  the  revenue  by  restraining  the  sale  of  imported  wines  and 
spirits. 

Let  it  be  remembered,  however,  that  the  United  States  do  not 
and  have  not  complained  of  any  wrong  done  by  the  State  ;  nor  has 
any  question  ever  been  agitated  in  that  quarter,  in  regard  to  the 
diminution  of  the  revenue  ;  which  makes  it  quite  apparent  that  no 
serious  inconvenience  is  felt. 

While,  however,  I  admit  the  right  of  the  plaintiff  to  appeal  to 
this  court,  I  must  observe,  that,  although  this  long  acquiescence 
may  not  prove  the  law  of  the  State  to  be  constitutional,  it  estab- 
lishes the  fact  that  it  has  produced  no  noticeable  or  sensible  influ- 
ence upon  the  revenue  or  the  revenue  power  of  the  United  States. 
It  would  seem,  also,  to  be  a  clear  indication  that  the  federal  gov- 
ernment is  not  hostile  to  the  policy  of  Massachusetts,  or  anxious  to 
promote  drinking  to  increase  the  revenue. 

It  also  proves,  that  the  State  has  at  all  times  during  its  organiza- 
tion as  a  body  politic  considered  restramt  in  the  traffic  of  spirits  as 
essential  to  the  public  welfare. 

But  the  State  is  not  an  exception  to  other  communities  in  this 
respect,  but  has  followed  out  a  principle  which  has  been  maintained 
and  enforced  through  all  ages  among  the  civilized  nations. 

JMt\  Davis  then  proceeded  to  prove,  from  historical  authority, 
that  the  ancient  Egyptians,  the  Greeks,  the  Romans,  and  the  more 
Eastern  nations  did,  through  most  periods  of  their  existence,  main- 
tain rigid  and  severe  restrictions  upon  the  use  of  wine,  and  that  ex- 
cessive indulgence  at  all  times  was  esteemed  criminal. 

He  referred  also  to  China,  and  the  bordering  nations,  where  ab- 
stinence from  intoxicating  drinks  was  enforced  as  a  religious  duty. 
He  referred  also  to  the  Western  nations  of  Europe,  whose  opinions 
and  laws  were  equally  condemnatory  of  excessive  indulgence,  and 
remarked  that  but  one  opinion  prevailed  through  all  ages. 

He  said,  that  the  common  law  of  England  and  this  country 
frowned  upon  intemperance,  and  held  it  to  be  without  apology  ; 
for  while  mental  alienation  by  the  providence  of  God  was  a  justi- 
fication of  crime,  when  it  occurred  by  drink  it  was  not ;  but  the 
farty  was  held  answerable,  because  his  insanity  was  occasioned  by 
is  own  folly. 

Even  in  the  new  settlement  of  Oregon,  made  up  of  people  con- 
gregated from  diflerent  parts  of  the  earth,  the  sale  and  manufacture 
of  spirits  was  forbidden  by  law. 

But  there  was  no  occasion  to  multiply  proofs  of  public  opinion, 
for  intemperance  was  everywhere  deprecated  and  lamented,  and 
had  almost  everywhere  fallen  under  the  condemnation  of  legal  re- 
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straint,  by  enactments  for  that  purpose,  or  by  taxation.  Experience 
had  everywhere  proved  that  there  was  a  proneness  in  the  human 
appedte  to  excess  which  requires  control. 

It  should  be  observed,  that  the  ancients  were  unacquamted  with 
alcohol,  and  used  wine  in  its  simplest  and  most  unobjectionable 
forms ;  while  upon  the  moderns  the  double  duty  is  devolved  of 
contending  against  the  demoralizing  effects  of  both. 

The  •  train  of  evils  which  mark  the  progress  of  intemperance  is 
too  obvious  to  require  comment.  It  brings  with  it  degradation  of 
character,  impairs  the  moral  and  physical  energies,  wastes  the 
health,  increases  the  number  of  paupers  and  criminals,  undermines 
the  morals,  and  sinks  its  vicdms  to  the  lowest  depths  of  vice  and 
profligacy. 

In  proof  of  this,  there  were  in  New  York,  in  1846,  26,1 14 
paupers,  6,245  of  whom  were  reduced  to  that  condition  by  intem- 
perance. In  the  same  year  there  were  in  Massachusetts  14,308, 
and  6,740  were  addicted  to  excessive  drinking. 

In  the  Singsing  penitentianr,  in  1845,  there  were  861  convicts, 
and  504  of  these  had  been  mtemperate.  The  returns  of  other 
poor-houses  and  penitentiaries  are  equally  startling. 

These  facts  prove  that  intemperance  is  an  evil  of  all-pervading 
magnitude,  and  that  all  ages  and  communities  have  set  upon  it  the 
seal  of  disapprobation. 

Such  being  its  character,  and  such  the  evils  which  it  engenders, 
the  Colony,  the  Province,  and  the  State  of  Massachusetts  held  it 
to  be  an  imperative  duty  to  check  its  progress  by  suitable  restraint, 
and  to  promote  sobriety  and  temperance  by  wholesome  regulations. 

Her  law  stood  upon  her  statute-book  when  the  federal  constitu- 
tion was  made,  and  there  it  still  remains. 

No  argument  can  make  the  fact  clearer,  that  she  has  at  all  times 
esteemed  legal  restraint  as  indispensable  to  the  public  welfare. 

Suppose,  then,  that  the  law  of  the  State  should  be  held  uncon- 
stitutional, and  she  should  be  denied  the  power  to  legislate  upon  the 
subject ;  what  consequences  would  follow  ? 

It  will  appear  in  the  progress  of  this  inquiry,  that  the  United 
States  have  no  power  to  regulate  the  traffic  in  wines  and  spirits 
within  die  States  ;  and  if  the  State  has  no  such  power,  then  the 
right  is  abrogated. 

Is  not  such  a  result  hostile  to  die  intent  of  all  parties  to  the 
constitution  ?  The  framers  did  not  intend  it,  and  the  States  could 
not  have  contemplated  it. 

The  United  States  are  as  much  interested  in  the  preservation  of 
life,  health,  and  morals  as  the  States  can  be,  and  the  motive  to 
avert  pauperism,  crime,  and  profligacy  must,  with  them,  be  equally 
persuasive.  The  policy  and  duty  of  the  federal  and  State  govern- 
ments must  obviously  be  concurrent,  and  cannot  be  arrayed  in 
hostile  atdtude  without  violence  to  both. 
44* 
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Neither  the  United  States,  nor  the  State  of  Massachusetts, 
could,  therefore,  when  making  the  constitution,  have  anticipated 
the  abrogation  of  this  power  ;  and  if  it  has  been  done,  it  is  con- 
trary to  the  intent  of  the  parties.  This  is  inferable,  not  only 
from  what  has  been  stated,  but  from  the  fact  that  these  parties  have 
moved  on  in  their  respective  spheres  for  fifty-six  years,  in  the  ex- 
ercise of  their  respective  claims  to  power,  without  conflict  and 
without  entertaining  a  suspicion  that  the  State  has  been  enforcing 
laws  without  authority  and  in  violation  of  right. 

It  would  be  a  singular  result,  and  one  to  be  deprecated,  if,  in 
giving  construction  to  the  constitution,  the  court  should  arrive  at  a 
conclusion  injurious  both  to  the  United  States  and  the  States ;  a 
result  which  both  would  deplore  as  hostile  to  their  best  interests, 
and  subversive  of  the  purposes  which  they  had  in  view  when  they 
entered  into  the  constitutional  compact. 

Nothing  but  a  commanding  necessity  can  sanction  such  a  step, 
and  it  never  will  be  taken  unless  under  an  imperiously  pressing  sense 
of  duty. 

With  such  facts  and  circumstances  as  these  surrounding  it,  we 
come  to  the  consideration  of  the  question,  whether  the  law  of 
Massachusetts  is  constitutional. 

The  plaintiff  in  error  assumes  the  affirmative,  and  must  establish 
the  fact  that  it  is  incompatible  with,  or  repugnant  to,  the  constitu- 
tion and  laws  of  the  United  States. 

It  will  not  be  denied  that  the  federal  government  has  no  powers 
except  such  as  are  granted  to  it  and  are  enimierated  in  the  consti- 
tution. 

'  On  .the  oth^  hand,  it  is  equally  clear  and  indisputable,  that  the 
States  retain  in  themselves  all  powers  not  so  granted  or  prohibited 
by  the  constitution.  This  is  an  irresistible  inference ;  but  the 
States  made  it  doubly  certain,  by  declaring  in  an  amendment  the 
iact,  in  the  most  clear  and  explicit  terms. 

While,  therefore,  the  United  States  hold  the  powers  which  are 
granted,  the  States  hold  those  which  are  not  granted  or  prohibited, 
and  both  are  fully  sanctioned  and  maintained  by  the  constitution. 

The  plaintiff,  therefore,  must  maintain  that  Massachusetts  has, 
in  making  her  law,  exercised  a  power  not  reserved  to  her. 

He  makes  it  a  question  concerning  commerce.  He  contends 
that  the  law,  in  effect,  regulates  foreign  trade,  the  power  to  do 
which  is  confided  to  the  United  States. 

The  ground  assumed  is,  that  the  United  States  authorize  impor- 
tations, and  levy  upon  them  a  duty  for  revenue  ;  that  the  right  to 
sell  is  incident  to  the  right  to  import,  and  cannot  be  controlletl  or 
regulated  by  the  State  in  such  a  manner  as  to  diminish  the  sales  or 
to  impair  the  revenue. 

The  constitution  declares,  that  Congress  has  power  "  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes." 
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These  words  give  all  the  authority  which  the  United  States  have 
over  commerce. 

The  power  is  manifestly  limited  to  conmierce  with  foreign  na- 
tions, commerce  among  the  States,  and  commerce  with  the  Indian 
tribes.  The  grant  covers  these  three  kinds  of  commerce,  and 
nothing  more. 

In  this  case,  commerce  with  foreign  nations  alone  is  to  be  con- 
sidered. The  domestic  commerce  is  necessarily  excluded  ;  for  it 
is  neither  foreign,  nor  is  it  trade  among  the  States,  nor  with  the  In- 
dian tribes. 

This  inference  is  not  on]y  apparent  from  the  language  of  the 
constitution,  but  is  fully  sustamed  by  authority. 

In  Gibbons  v.  Ogden,  9  Wheat.  203,  the  court,  in  comment- 
ing on  inspection  laws,  employ  the  following  language :  —  "  They 
form  a  portion  of  that  immense  mass  of  legislation  which  embraces 
every  thing  within  the  territory  of  a  State,  not  surrendered  to  the 
general  government ;  all  which  can  be  most  advantageously  exer- 
cised by  the  States  themselves  Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as  laws  for  regulating  the 
internal  commerce  of  a  State,  are  component  parts  of  this  mass. 

No  direct  general  power  over  these  objects  is  granted  to 

Congress  ;  and  consequently  they  remain  subject  to  State  legisla- 
tion." 

Again,  in  the  same  case  the  court  speak  of  the  power  to  regu- 
late die  internal  trade  and  commerce  of  a  State  as  an  acknowledged 
power  of  the  State. 

It  is,  therefore,  judicially  settled,  that  the  power  to  regulate  the 
internal  commerce  of  a  State  is  reserved  to  and  resides  in  it. 

Such  being  the  partition  of  powers  between  the  States  and  the 
United  States,  I  come  to  the  inquiry,  What  is  the  character  of  the 
law  of  Massachusetts  ?  Upon  what  basis  does  it  stand,  and  from 
what  power  or  right  in  the  State  is  it  derived  ?  And  I  shall  con-  i 
tend  that  it  is  a  regulation  of  the  internal  commerce  of  the  State, 
having  for  its  object  the  preservation  of  order,  morals,  and  health, 
and  intended  to  discourage  intemperance  and  to  promote  sobriety. 
And  such  being  its  general  characteristics,  I  shall  also  contend  fur- 
ther, that  it  falls  within  that  class  of  laws  generally  called  police 
regulations.. 

The  trade  intended  to  be  regulated  is  completely  internal,  and 
spread  over  the  whole  territory  of  the  State.  That  the  regulation 
of  such  a  commerce  belongs  to  the  State  is  evident,  not  only  from 
the  authority  cited,  but  from  the  language  of  the  court  at  page  195 
of  the  same  case.  "The  completely  internal  commerce  of  a 
State,"  says  Chief  Justice  Marshall,  ''  then,  may  be  considered  as 
reserved  for  the  State  itself." 

The  State  has  furthermore  a  right  to  provide  for  the  health  of  its 
citizens  by  police  regulations.    In  Gibbons  v.  Ogden,  9  Wheat.  205, 
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the  court  say  of  quarantine  and  health  jaws,  —  "  They  are  consid- 
ered as  flowing  from  the  acknowledged  power  of  the  Stale  to  pro- 
vide for  the  health  of  its  citizens";  again,  at  page  208,  ^^the 
acknowledged  power  of  a  State  to  regulate  its  police,  its  domestic 
trade,  and  to  govern  its  own  citizens,"  is  spoken  of  as  unques- 
tioned. 

It  niav,  then,  be  assumed  on  authority  which  does  not  admit  of 
doubt,  that  a  State  has  a  right  to  regulate  its  internal  commerce, 
and  to  provide  for  the  health  and  government  of  its  citizens  by 
suitable  laws.  That  such  regulations  are  considered  by  this  court 
to  be  police  laws  will  not  be  doubted. 

These  proposiUons  are  sustained  by  high  authority.  The  State 
possesses  the  undeniable  right  to  regulate  its  intemd  trade,  and  to 
maintain  municipal  or  police  regulations  to  protect  and  promote 
the  welfare  of  the  people. 

That  a  law  restraming  an  indiscriminate  traffic  in  wines  and 
spirits,  and  designed  to  protect  life  and  health  by  promoting  tem- 
perance and  sobriety,  is  a  police  law  cannot  be  questioned. 

The  law  of  Massachusetts  being,  then,  a  measure  relating  to  a 
trade  completely  internal,  and  a  police  regulation,  is,  in  all  its  as- 
pects, founded  on  an  acknowledged  power  which  is  vested  in  the 
State  by  the  provisions  of  the  constitution. 

This  being  the  highest  source  of  authority,  it  would  seem  suffi- 
ciently to  justify  and  maintain  the  law. 
j       But  it  is  contended  that  even  this  foundation  may  fail  a  State  in 
cases  of  conflict ;  for  the  law  of  the  United  States  is  supreme,  and 
I   must,  in  such  cases,  prevail  against  the  admitted  riglit  of  a  State. 

Our  system  is  obviously  complicated,  because  the  federal  and 
State  governments  extend  over  the  same  territory  and  people,  and 
act  upon  the  same  persons  and  things.  For  example,  foreign  com- 
merce is  destmed  to  become  internal,  and  internal  to  become  foreign. 
This  flux  and  reflux  from  jurisdiction  to  jurisdiction  brings  the  laws 
into  contact,  and  the  jurisdictions  impinge  upon  each  other. 

This  opens  the  question.  Which  in  such  cases  shall  prevail  i 
The  answer  has  been,  that  federal  power  in  such  cases  is  para- 
mount and  supreme.  This  is  sometimes  said  to  be  an  axiom  to 
which  State  authority  must  bow  in  submission.  But  if  we  admit 
the  authority,  the  question  still  remains.  How  far  does  this  implied 
supremacy  extend  over  the  acknowledged  powers  of  the  States  f 
Is  it  unlimited,  and  must  a  State  yield  to  its  touch  whenever  felt  ? 
No  one,  I  believe,  will  urge  the  doctrine  to  this  extremity. 

The  decisions  of  this  tribunal  will  establish  the  fact,  that  the  su- 
premacy of  federal  power  in  cases  of  conflict  has  boundaries  and 
limits,  and  that  the  action  of  State  laws  derived  from  powers  re- 
served to  the  States  is  never  unconstitutional  until  it  becomes  in- 
compatible with,  or  repugnant  to,  the  federal  laws. 

^ut  what  is  incompatibility  ?     What  is  repugnancy  ?     This  in- 
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quiry  often  presents  perplexbg  considerations,  because  no  fixed, 
determinate  rule  can  be  laid  down  by  which  cases  can  be  tested  ; 
but  each  case,  as  it  comes  up,  is  left  to  be  decided  by  the  facts  which 
surround  it.  Whenever  State  power  touches  that  of  the  United 
States,  whoever  may  profit  by  it  is  anxious  to  make  out  a  case  of 
incompatibility  or  repugnancy,  and  thus  every  seeming  conflict  is 
liable  to  become  a  matter  of  judicial  investigation  ;  and  there  is  a 
constant  disposition  manifested  to  expand  the  power  of  the  general 
government,  and  to  contract  that  of  the  States. 

We  are  not,  however,  without  authority  which  throws  no  incon- 
siderable light  on  tliis  inquiry.  The  learned  conmientator  upon  the 
constitution,  1  Com.  432,  after  an  examination  of  all  the  authori- 
ties, sums  up  the  result :  —  "In  cases  of  implied  limitations  or  pro- 
hibitions of  power  [and  this  is  one]  it  is  not  sufficient  to  show  a 
possible  or  potential  inconvenience.  There  must  be  a  plain  incom- 
patibility, a  direct  repugnancy,  or  an  extreme  inconvenience,  leading 
urresistibly  to  the  same  conclusion." 

Under  this  rule,  a  State  may  exercise  its  power  in  any  way  or 
form,  and  to  any  extent,  if  its  action  upon  federal  power  does  not 
amount  to  manifest  incompatibility  or  direct  repugnancy.  The  fact 
of  incompatibility  or  repugnancy  must  not  be  equivocal,  but  clear 
and  certam.  In  cases  of  incompatibility,  it  must  be  apparent  that 
the  laws  of  the  United  States  and  a  State  supposed  to  be  in  conflict 
cannot  stand  together,  or  be  reconciled  or  harmonized  with  each 
other.  The  whole  doctrine  of  repugnancy  and  incompatibility  is 
confined  within*these  narrow  limits.  It  is  applied,  in  fact,  only  to 
cases  where  the  power  of  a  State  so  acts  upon  a  power  of  the 
United  States  as  substantially  to  subvert  or  defeat  it.  In  such 
cases  only  has  the  supremacy  of  the  federal  law  been  maintained 
over  constitutional  State  power.  The  rule  clearly  implies,  in  all 
cases  of  doubt,  that  the  power  of  the  State  is  to  prevail  against  this 
implied  right  of  supremacy.  Even  potential  inconvenience  is  not  | 
to  be  regarded,  but  must  be  tolerated  as  long  as  it  falls  short  of  in-  \ 
compatibility  or  repugnancy. 

It  requires  but  little  consideration  of  the  subject  to  justify  these 
cautious  limits  of  power  ;  for  if  the  laws  of  the  State  must  recede 
before  those  of  the  United  States  whenever  they  come  into  contact, 
it  is  manifest  that  State  power  would  be  in  imminent  danger  of 
being  obliterated  ;  for,  as  State  power  yields,  federal  power  must 
follow  and  press  upon  it.  The  dangers  which  beset  the  exercise 
of  power  by  sovereignties  whose  limits  of  authority  are  not  ascer- 
tainable cannot  be  more  forcibly  described  than  in  the  language  of 
the  late  chief  justice,  in  McCuUoch  v.  Maryland,  4  Wheat.  316,  I 
430.  After  stating  the  grounds  upon  which  the  decision  rested,  the  | 
learned  judge  says  :  — "  We  are  relieved,  as  we  ought  to  be,  from 
clashing  sovereignly ;  from  interfering  powers  ;  from  repugnancy 
between  a  right  m  one  government  to  pull  down  what  there  is  an 
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acknowledged  right  m  another  to  build  up  ;  from  the  incompatibility 
of  a  right  in  one  government  to  destroy  what  there  is  a  right  in 
another  to  preserve  ;  —  we  are  not  driven  to  the  perplexing  inquiry, 
so  unfit  for  the  judicial  department,  what  degree  of  taxation  is  the 
legitimate  use,  and  what  degree  the  abuse,  of  power."  The  court 
congratulated  itself  upon  having  discovered  the  limits  of  sovereignty 
without  resorting  to  the  implied  right  of  supremacy  on  the  part  of 
the  United  States,  which  necessarily  involved  the  most  conflicting 
and  dangerous  considerations. 

I  This  case  is  but  one  anK)ng  the  many  proofs  given  by  this  court 
of  a  uniform  and  anxious  desire  to  give  full  and  free  scope  to  the 

j  powers  of  the  respective  governments,  and  to  harmonize,  if  possible, 
their  action,  without  asserting  the  supreme  authority  of  the  federal 

'  constitution  over  the  acknowledged  powers  of  the  States.  This 
can  never  be  done  when  it  subverts  the  lawful  power  of  the  States 
without  creating  alarm,  and  impairing  the  stability  of  the  Union. 

The  cautious  and  almost  reluctant  manner  in  which  this  court 
have  applied  this  doctrine  of  supremacy  over  acknowledged  State 

Eower  is  manifest  in  many  of  its  decisions,  which  prove  incontesta- 
ly  its  disposition  to  avoid  such  conflict  if  possible. 

It  has  already  been  shown  from  Gibbons  v,  Ogden,  ^'  that  in- 
spection laws,  quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  conomerce  of  a  State," 
originate  from  powers  which  are  reserved  to  the  States.  What  is 
the  character  of  those  laws,  and  how  are  they  executed  ?  The 
answer  will  show  how  far  the  power  of  a  State  fday  be  carried 
widiout  incompatibiliQr  or  repugnancy. 

They  deal  with  foreign  commerce,  asserting,  as  will  appear  by 
then*  provisions,  absolute  control  over  it  for  certab  purposes  which 
are  coimected  with  the  public  welfare  and  safety. 

The  inspection  laws  authorize  the  detention  and  examination  of 
merchandise,  and  the  imposition  of  marks  which  denote  its  true 
character,  and  often  afiect  its  value. 

Quarantine  laws  direct  possession  to  be  taken  of  vessels  arriving, 
and  require  them,  with  their  crews,  passei^ers,  and  cargoes,  to  be 
detained,  and  forbid  intercourse  with  the  shore. 

The  health  laws  carry  with  them  a  similar  authority,  and  provide 
not  only  for  detention,  but  for  the  purification,  and,  if  necessary,  the 
destruction  of  the  cargo. 

In  Brown  v.  Maryland,  12  Wheat.  443,  the  court  observe, 
^^  that  the  power  to  direct  the  removal  of  gunpowder  is  a  branch  of 
the  police  power  which  unquestionably  remains  and  ought  to  remain 
with  the  States."  They  add,  also,  that  '^  the  removal  or  destruction 
of  infectious  or  imsound  articles  is  undoubtedly  a  branch  of  the  same 
power." 

These  laws  interfere  directly  with  foreign  commerce,  asserting  a 
right  to  control  men,  vessels,  and  cargoes,  before  a  voyage  is 
completed. 
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Harbour  laws,  ballast  laws,  &c.,  are  of  a  similar  character,  and 
hence  it  has  been  supposed  that  they  are  regulations  of  foreign 
commerce. 

But  this  court  repel  this  conclusion,  and  maintain  their  constitu- 
tionality, because  diey  are  police  regulations  of  the  States,  and 
derived  from  a  right  reserved  to  make  and  execute  such  laws  ;  and 
are  not,  therefore,  regulations  of  foreign  commerce,  though,  for  the 
purposes  of  protecting  life,  health,  and  property,  they  necessarily 
deal  with  it.  The  court  go  farther,  and  also  maintain,  that  such 
laws  are  not  incompatible  with  or  repugnant  to  the  laws  of  the 
United  States  which  relate  to  fpreign  commerce,  and  therefore  no 
objection  exists  to  the  exercise  of  such  power  by  the  States  over 
foreign  commerce. 

It  is  manifest  from  these  authorities,  that  State  power,  and  es- 
pecially police  power,  may  be  exercised  upon  matters  within  the 
jurisdiction  and  under  the  control  of  the  United  States  without  in- 
compaubility  or  repugnance.  The  protection  of  life,  health,  and 
property  demand  it.  The  right  to  do  it  is  acknowledged,  and 
cannot  be  questioned,  unless  its  exercise  defeats  or  subverts  the 
power  of  the  United  States  ;  then,  and  in  such  ca^es  only,  it  is 
viewed  as  incompatible  or  repugnant. 

This  brings  the  doctrine  ol  repugnancy  and  incompatibility,  when 
asserted  against  the  rightful  power  of  a  State,  into  narrow  limits  ; 
and  it  is  believed  that  no  case  has  yet  occurred  before  this  court,  in 
which  the  power  of  the  United  States,  because  it  is  supreme,  has 
been  extended  by  implication  so  as  to  defeat  or  overrule  the  ac- 
knowledged authority  of  a  State,  unless  concurrent  powers  consti-  ; 
tute  an  exception.  / 

It  is  further  manifest,  that  the  right  of  a.  State  to  make  police  laws  ' 
is  unquestioned,  because,  as  the  court  declare,  it  is  among  the  re- 
served rights.     This  power,  I  have  shown,  has  been  and  is  exer- 
cised in  a  great  variety  of  ways,  and  in  many  forms,  over  foreign  : 
commerce.  1 

It  is  obvious,  therefore,  that  it  constitutes  the  boundaries  of 
sovereignty,  and  is  paramount  to  the  power  of  the  United  States  in 
all  cases,  except  where  it  defeats  or  subverts  the  granted  powers  of 
the  United  States. 

It  is  further  obvious,  that  the  court  will  not  consider  a  State  law, 
made  in  the  exercise  of  lawful  authority,  and  in  the  exercise  of  a 
power  belonging  to  the  State,  a  law  regulating  foreign  commerce, 
though  it  may  act  upon  and  ii^uence  such  commerce. 

It  is  also  obvious,  that  the  court  has  never  denied,  but,  on  the 

other  hand,  has  always  admitted,  the  right  of  a  State  to  make  police 

regulations,  to  protect  life,  health,  and  the  property  of  the  citizens, 

.  and  the  right  to  extend  this  protection  against  the  dangers  incident 

to  foreign  commerce  has  uniformly  been  distinctly  recognized. 

It  can  neither  be  admitted  nor  mamtained  that  the  United  States, 
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under  a  general  power  to  regulate  foreign  commerce,  has  a  right, 
without  restraint,  and  in  defiance  of  State  powers,  to  import  disease 
and  pestilence,  to  fill  the  country  with  infamous  persons,  or  to  debauch 
the  public  morals.  Such  is  not  the  design  of  the  constitution  ;  and 
if  such  a  right  shall  be  successfully  asserted,  it  will  soon  prove  that 
the  federal  and  State  governments  cannot  exist  together. 

Such  are  the  restraints  which  oppose  the  extension  of  federal 
power,  in  cases  of  apparent  conflict,  on  the  ground  that  it  is  supreme. 

A  careful  examination  of  the  many  decisions  will  prove  that  the 
court  has  anxiously  studied  to  fix,  as  far  as  circumstances  will  per- 
mit, definite  boundaries  to  sovereignty,  leaving  them  to  depend  as 
little  as  possible  upon  questions  of  incompatibility  or  repugnancy. 

The  police  laws  of  the  State  have  uniformly  been  maintained,  on 
the  ground  that  the  States  have  a  right  to  make  them,  and  this 
right  b  not  to  be  questioned,  although  in  the  exercise  of  it  the  laws 
and  power  of  the  United  States  are  and  must  be  afiected,  or  the 
remedy  against  alarming  evils  be  incomplete.  It  seems  to  me  that 
the  court  have  practically,  and  for  the  best  of  reasons,  placed  such 
laws  on  the  ground  that  (t\ey  emanate  from  exclusive  and  independ- 
ent powers  eiyoyed  by  the  States. 

This  position  has  been  gradually  approached,  with  a  watchful 
solicitude  at  every  step  taken  in  advance. 

In  New  York  v.  Miln,  11  Peters,^  102,  a  reexamination  of  the 
authorities  was  made,  and  the  grounds  of  the  opinion  there  delivered 
are  stated  with  great  clearness  (p. -139).  After  discussing  the 
principles  so  ably  laid  down  in  Gibbons  t;.  Ogden,  the  learned  judge 
says:  —  "We  do  not  place  oiu*  opinion  upon  this  ground.  We 
choose  rather  to  plant  ourselves  on  what  we  consider  impregnable 
positions.  They  are  these,  that  a  State  has  the  same  undeniable 
and  unlimited  jurisdiction  over  aU  persons  and  things  within  its 
territorial  limits  as  any  foreign  nation,  where  that  jurisdiction  is 
not  surrendered  or  restrained  by  the  constitution  of  the  United 
States ;  that,  by  virtue  of  this,  it  is  not  only  the  right  but  the 
bounden  and  solemn  dunr  of  a  State  to  advance  the  happiness,  the 
safety,  and  prosperity  of  its  people,  and  to  provide  for  its  general 
welfare  by  any  and  every  act  of  legislation  which  it  may  deem  con- 
ducive to  these  ends,  where  the  power  over  the  particular  subject, 
or  the  manner  of  its  exercise,  is  not  surrendered  or  restrained  in  the 
manner  just  stated  ;  that  all  those  powers  which  relate  to  merely 
municipal  legislation,  or  what  may  perhaps  be  more  properly  called 
internal  police,  are  not  thus  surrendered  or  restrained ;  and  that 
consequently,  in  relation  to  these,  the  authority  of  a  State  is  com- 
plete, unqualified,  and  exclusive." 

This  authority  defines  the  great  question  of  boundary  between  the 
sovereignties  with  an  accurracy  which  cannot  be  mistaken,  so  fisur  as 
regards  police  laws. 

The  powers  not  conceded  or  prohibited  by  the  constitution  re- 
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main  in  the  States  unchanged,  unaltered,  and  unimpaired,  and  as  fully 
in  force  as  if  no  constitution  had  been  made. 

None  of  those  powers  which  relate  to  municipal  legislation  or 
internal  police  have  been  surrendered  or  restrained,  but  are  com- 
plete, unqualified,  and  exclusive. 

If  ihey  are  complete,  the  State  has  the  whole  and  the  sole  enjoy- 
ment. 

If  they  are  unqualified,  they  remain  as  they  were,  unaltered  and 
unchanged. 

If  they  are  exclusive,  there  can  be  no  participation  in  then^  by 
another. 

The. inference  is  irre^stible,  that  such  powers  are  independent 
of  and  paramount  to  the  constitution  of  the  United  States,  and 
therefore  not  subject  to  any  supreme  power  of  the  federal  govern- 
ment in  cases  of  conflict. 

This  is  but  carrying  out  the  provisions  of  the  instrument,  as  they 
apparently  stand. 

It  is  manifest,  that  the  laws  of  the  two  governments  must  meet 
and  mix,  because  the  jurisdictions  commingle,  and  the  question  is, 
Did  not  the  framers  of  the  constitution  intend  it  should  be  so  ? 

When  they  made  that  instrument,  and  gave  to  the  United  States 
the  control  over  foreign  commerce,  and  reserved  to  the  States  the 
police  powers,  they  knew  that  life  and  health  and  property  in  the 
States  must  be  provided  for ;  and  they  knew  then,  as  weU  as  we 
do  now,  that  it  could  not  be  done  without  an  interference  with 
foreign  commerce.  Did  they  not  intend,  then,  when  they  granted 
this  power  to  the  United  States,  that  it  should  be  held  and  enjoyed 
subject  to  the  exercise  of  these  reserved  powers  in  the  States  ? 

buch  at  least  is  the  effect  of  this  decision,  if  language  has  any 
meaning ;  and  this  case  does  little  more  than  carry  out  the  princi- 
ples which  had  been  previously  maintained  in  practice. 

The  police  laws  had  in  fact  everywhere  been  mamtained  against 
the  supreme  power  of  the  United  States,  notwithstanding  this  ob- 
vious mterference. 

The  pressure  of  this  principle  of  supremacy  was  forced  upon  the 
States  with  such  zeal,  and  the  supposed  cases  of  incompatibility  be- 
came so  frequent,  that  the  exigencies  of  the  times  demanded  a 
positive  rule  to  the  extent  that  it  could  be  safely  established. 

The  step  was  taken  eleven  years  ago,  and  what  inconvenience  has  { 
been  experienced  ?     In  what  has  the  power  of  the  United  States  | 
been  impaired  or  disturbed  ?     Who  has  sensibly  felt  any  change  ?  \ 
Whose  interests  have  not  been  well  provided  for,  and  safely  pro- 
tected i     Much  has  been  said  and  sung  by  the  theorists  ;  but  the 
laws  have  been  well  harmonized,  and  the  public  have  been  well 
satisfied. 

In  regard  to  constitutional  principle,  this  case  is  decisive  of  the 
one  under  consideration,  as  it  admits  the  authority  of  a  State  to 
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maintain  police  regulations  in  regard  to  its  internal  affairs,  whatever 
may  be  their  effect  or  influence  upon  the  laws  of  the  United  States. 
I  AH  this  is  conceded  when  the  power  of  the  State  is  declared  to 
I  be  complete,  unqualified,  and  exclusive.  Commonwealth  v,  Kim- 
I  ball,  24  Pick.  365  ;  Pierce  in  error  v.  New  Hampshire,  Law  Re- 
.  porter,  Sept.  1846. 

I  have  thus  far,  in  speaking  of  constitutional  power,  assumed  that 
the  law  of  Massachusetts  is  a  police  measure,  made  in  good  faith, 
to  regulate  the  traffic  in  intoxicating  drinks. 

This  has,  however,  been  questioned,  on  the  supposition  that  it  is, 
in  fact,  a  regulation  of  foreign  commerce. 

It  becomes  necessary  to  look  into  it^  provisions,  to  ascertain 
whether  they  are  adapted  to  the  professed  object,  or  designed  to 
cover  up  a  specious  fraud. 

The  act  requires  all  retailers,  who  sell  in  less  Quantities  than 
twenty-eight  gallons  at  a  time,  to  first  obtain  a  license  from  the  prop- 
er authority. 

The  retailers  are  tavern-keepers,  and  small  grocers,  living 
whenever  there  is  travel  and  population. 

The  design  of  the  law  is  manifestly  to  prevent  tippling  and  dis- 
order, by  promoting  temperance  and  sobriety  ;  and,  wnether  it  be  a 
regulation  of  trade  or  police,  or  both,  relates  to  affairs  completely 
internal. 

Is  this  a  suitable  matter  to  engage  legislative  attention  ?  Does 
such  a  traffic  demand  restraint,  or  does  the  legislature  employ  it  as 
a  pretext  to  regulate  foreign  commerce  ? 

I  have  already  dwelt  sufficiently  on  this  point,  and  have  proved 
that  intemperance  is  everywhere  deprecated  and  deplored,  that  the 
world  has  raised  its  voice  in  remonstrance  against  an  indiscriminate 
traffic  in  wines  and  spirits,  and  it  seems  to  me  that  if  health,  morals, 
usefulness,  and  respectability  are  worthy  of  public  consideration,  and 
merit  protection  against  an  insidious  foe,  the  legislature  would  be 
criminally  guilty  m  wholly  disregarding  a  matter  of  such  obvious 
importance ;  and  that  the  exercbe  of  the  power  needs  no  justifi- 
cation. 

But  are  the  provisions  of  the  law  suited  to  the  professed  object  f 
The  evident  end  in  view  is  to  place  the  trade  in  safe  and  suitable 
bands,  in  the  custody  of  those  who  will  use  without  abusing  it,  and 
mitigate,  bstead  of  aggravating,  the  evils  incident  to  it. 

To  carry  this  prmciple  out,  the  law  authorizes  the  county  com- 
missioners, who  are  elected  by  the  people,  and  supposed  to  be  an 
exponent  of  public  opinion,  to  license  as  many  innholders  and  re- 
tailers as  the  public  good  requires.     Can  any  one  desire  more  ? 

If  suitable  persons  are  to  be  selected,  the  mode  is  probably  as  im- 
objectionable  as  any  which  can  be  devised  ;  but  if  no  selection  is  to 
be  made,  as  is  contended,  and  all  persons  are  to  have  a  right  to  de- 
mand a  license,  a  law,  with  such  provisions,  would  cease  to  be  a 
regulation,  and  had  better  be  abolished. 
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Another  feature  of  the  law  is,  that  it  makes  no  discrimination  be- 
tween foreign  and  domestic  wines  and  spirits,  but  deals  with  all 
alike.  This  would  seem  to  furnish  sufficient  proof  that  it  has  no 
special  reference  to  the  importing  trade,  but  aims  at  a  general  regu- 
lation, and  is  designed  to  promote  temperance  and  not  to  regulate 
foreign  commerce. 

When  these  facts  are  taken  in  connection  with  the  antiquity  of 
the  policy,  no  reasonable  doubt  can  exist  as  to  the  good  faith  and 
sincerity  of  purpose  in  the  legislature. 

But  It  is  objected  to  the  law,  that  the  commissioners  may  so  ex- 
ercise their  discretion  as  to  impair  or  defeat  the  revenue. 

This  argument  supposes  that  judicial  officers  wUl  abuse  their  au- 
thority. But  it  is  not  a  question  as  to  the  manner  of  using  power, 
but  of  right. 

A  discretion  is  reposed  in  all  judicial  tribunals,  where  facts  are  to 
be  ascertained  as  the  foundation  of  a  judgment.  In  all  such  cases, 
the  law  may  be  perverted  ;  but  the  abuse  is  proof  of  misconduct  in 
the  officer,  and  not  of  the  unconstitutionality  of  the  law. 

Whether  an  applicant  for  a  license  is  a  suitable  person,  and 
whether  the  public  good  requires  the  grant  to  be  made,  are  facts  to 
be  ascertained,  which  must  depend  upon  evidence  ;  and  the  ques- 
tions cannot  be  decided  without  an  exercise  of  judgment. 

It  is  difficult  to  comprehend  how  a  selection  of  suitable  persons, 
or  of  suitable  places,  can  be  made,  without  the  exercise  of  so  much 
discretion  as  such  a  decision  iiiiplies.  There  is,  in  fact,  no  inter- 
mediate ground  between  this  and  indiscrimuiate  traffic. 

But  it  is  further  objected  to  this  system,  that  its  whole  tendency 
is  to  reduce  consumption,  and  to  diminish  the  revenue. 

The  State  has  a  right  to  regulate  its  internal  trade,  and  to  maintain 
police  laws.  No  condition  is  annexed  to  this  right,  which  requires 
the  State  to  exercise  the  power  without  impairing  the  revenue  upon 
imports.  The  law  may  have  some  remote  effect  on  the  revenue  ; 
but  what  law  or  principle  of  the  constitution  forbids  it  ?  There 
can  be  no  repugnancy  or  incompatibility  till  the  powers  of  the  United 
States  to  raise  revenue  is  substantially  defeated. 

Of  such  a  state  of  things  there  is  no  proof.  On  the  contrary, 
the  license  laws  have  been  in  operation  for  fifty-six  years  with  the 
revenue  system,  and  no  sensible  or  noticeable  effect  has  been  pro- 
duced ;  not  enough  even  to  make  it  a  topic  of  discussion. 

If  the  whole  revenue  from  this  source  were  dried  up,  it  could  have 
little  tendency  to  defeat  or  control  the  financial  power  of  the  United 
States,  which  is  too  broad  and  ample  in  resources  to  be  materially 
affected  by  any  such  legislation. 

But  the  argument  proves  too  much,  —  it  denies  to  a  State  the 
right  to  make  a  law  which  tends  to  impair  the  revenue  of  the  United 
States. 

The  right  of  taxation  is  concurrent,  and  may  be  and  is  exercised 
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by  both  governments  upon  the  same  persons  and  property.  This  is 
an  undeniable  right  in  a  State,  and  yet  it  is  manifest  that  it  cannot 
be  exercised  without  impairing  the  resources  of  the  United  States. 

Slaves  are  taxable  property,  and  cannot  be  emancipated  without 
diminishing  the  resources  of  revenue  ;  but  will  it  be  contended  that 
a  law  of  emancipation  is  unconstitutional  for  that  cause  ? 

So,  too,  laws  which  establish  market-days,  and  forbid  sales  upon 
the  Sabbath,  have  a  tendency  to  restrain  indiscrhninate  traffic. 

Without,  however,  pursuing  this  reasoning,  which  might  be  easily 
extended,  I  deny  that  a  diminution  in  the  consumption  of  wines  and 
spirits  raises  any  presumption  that  the  general  revenue  is  impaired 
by  the  process.  On  the  contrary,  my  belief  is,  that,  if  the  facts 
were  to  undergo  the  severest  scrutiny,  it  would  turn  out  quite  other- 
wise. It  has  never  been  maintained  that  a  free  use  of  wines  and 
spirits  has  any  tendency  to  promote  public  prosperity,  nor  is  it  de- 
nied that  an  excessive  use  is  manifestly  prejudicial.  There  can  be 
no  doubt,  that  where  abstinence  or  severe  temperance  prevails  ac- 
cumulation is  increased  and  the  means  of  subsistence  enlarged. 
These  ordinarily  go  to  support  existence,  and,  creating  a  greater  ex- 
penditure in  the  necessanes  and  comforts  of  life,  contribute  in  other 
forms  to  the  revenue,  giving  a  gain  instead  of  a  loss. 

But  it  is  urged  that  the  commissioners  may  press  their  powers  so 
far  as  to  exclude  consumption  ;  and  if  they  should,  the  revenue 
would  probably  suffer  in  no  respect,  as  the  general  prosperity  would 
be  improved. 

But,  aside  from  this  consideration,  I  apprehend  there  is  no  objec- 
tion to  such  a  step.  Police  laws  may  be  carried  to  any  extent 
which  the  public  welfare  demands.  If  the  health,  the  morals,  and 
the  welfare  of  the  pubUc  demand  the  exclusion  of  an  evil,  there  is 
a  right  to  shut  it  out,  regardless  of  revenue  and  of  private  interests. 
This  power  may  and  should  be  exercised  just  to  the  extent  which  the 
public  exigency  demands. 

Such  is  the  long-established  practice  in  regard  to  health.  If  the 
cargo  of  a  vessel  is  infected  and  dangerous,  it  is  destroyed  ;  and  all 
revenue  and  private  interests  are  sacrificed  for  the  public  safety. 
Gunpowder  is  required  to  be  landed  and  stored  in  a  way  which  saves 
life  and  property  from  jeopardy.  BaUast  is  reouired  to  be  deposit- 
ed where  it  does  no  mischief  to  navigation.  The  publication,  by 
sale  or  otherwise,  of  obscene  books,  prints,  pictures,  &c.,  is  an 
•indictable  offence. 

Yet  all  such  laws  are  undeniably  constitutional,  and  are  maintained 
as  police  regulations  on  the  ground  that  the  pubb'c  health,  morals, 
and  property  demand  protection.  The  right  to  give  this  protection 
has  never  been  successfully  questioned  ;  and  it  is  evident  that  legal 
provisions  in  such  behalf  must  be  such  as  to  meet  the  emergency. 
If  excessive  indulgence  in  the  use  of  intoxicating  drinks  be  an  evil, 
and  no  one  will  question  it,  it  is  the  right  of  the  legislature  to  guard 
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against  it  by  wise  and  prudent  regulations;  and  such  regulations  ob- 
Tiously  fall  within  the  principle  which  sustains  tlie  laws  referred  to. 
If  the  evil  be  such  as  to  demand  stringent  provisions,  reaching  to* 
exclusion,  there  is  no  constitutional  objection  to  such  legislation. 

But  it  is  further  urged,  and  some  reliance  seems  to  be  placed 
upon  it,  that  the  county  commissioners  of  Essex  do  in  fact  suppress 
sales  by  refusing  to  grant  any  licenses. 

If  such  were  the  fact,  the  presumption  would  be,  that  they  have 
done  it  because  their  duty  required  it,  unless  the  contrary  is  proved. 
In  New  York  v,  Miln,  the  court  pronounce  pauperism  to  be  a 
moral  pestilence ;  but  pauperism  is  but  one  of  the  many  plagues 
which  follow  intemperance. 

In  this  case,  however,  there  is  no  proof  of  such  an  exercise  of 
power  by  the  conmiissioners.  It  does  not  appear  that  the  plaintiff 
in  error,  or  any  one  else,  ever  applied  for  and  was  refused  a  li- 
cense, and  an  alleged  abuse  of  power  cannot  be  presumed  in  the 
absence  of  all  proof.  Before  the  plaintiff  can  lay  any  foundation 
for  just  cause  of  complaint,  he  must  prove  that  he  appUed,  being  ^ 
suitable  person  for  such  an  employment,  and  was  refused,  when 
the  public  good  demanded  that  a  license  should  be  granted. 

He  makes  no  such  case  on  the  record,  but  places  the  law  itself 
on  trial,  instead  of  the  administration  of  it,  and  relies  upon  the  proof 
which  it  contains  on  its  face  of  its  unconstitutionality. 

The  commissioners  are  not  and  csinnot  be  placed  on  trial  by  this 
record,  and  whenever  their  conduct  shall  be  arraigned  in  a  proper 
manner,  I  have  no  doubt  they  will  justify  their  decisions,  whatever 
they  may  be. 

Another  objection  which  has  been  urged  against  the  law  of  Mas- 
sachusetts is  hostility  to  the  policy  of  the  United  States. 

What  is  the  policy  of  the  United  States  on  this  subject  ?  Are 
we  to  infer,  without  proof,  that  the  United  States  are  not  equally 
interested  with  the  State  in  promoting  good  morals,  in  protecting 
health,  in  preventing  the  waste  of  property  and  the  increase  of 
crime  ?  How  can  the  United  States  have  less  at  stake  than  the 
State,  or  be  less  interested  in  cherishing  the  virtues  which  make  a 
good  population,  or  in  discouraging  the  vices  which  lead  to  the  op- 
posite result  ? 

On  what  ground  can  the  promotion  of  sobriety  and  temperance 
be  hostile  to  the  policy  of  the  United  States  ?  Is  it  their  purpose 
to  debauch  public  morals,  to  encourage  a  lavish  waste  of  property, 
and  to  multiply  crimes,*from  the  mercenary  consideration  of  deriving 
revenue  from  a  process  of  degradation  ? 

Does  the  policy  of  the  United  States  war  with  the  best  interests 
of  society,  and  are  they  anxious  for  revenue  at  such  sacrifices  ? 
What  proof  is  there  of  such  an  unnatural  state  of  things  ? 

It  is  supposed,  that  the  United  States  countenance  an  indiscrimi- 
nate traffic,  beoausp  they  permit  wines  and  spirits  to  be  imported| 
45* 
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and  lay  upon  them  a  duty.  This  naked  fact  is  alleged  to  be  evi* 
dence  of  a  declared  purpose  to  raise  the  utmost  revenue  which  can 
be  realized}  and  that  a  law  interfering  with  this  design  is  unconstitu- 
tional ? 

If  this  be  so,  then  the  law  of  Massachusetts  which  punbhes 
habitual  drunkenness  is  unconstitutional,  for  it  diminishes  consump- 
tion ;  and  the  law  which  authorizes  the  appointment  of  guardians 
over  such  persons  must  share  the  same  fate,  as  well  as  all  other 
laws  which  in  any  way  regulate  trade  so  as  to  impose  any  restraint 
upon  it. 

But  there  is  more  decisive  and  satisfactory  evidence  of  the  policy 
of  the  United  States  than  such  remote,  uncertain  mferences. 

In  1838,  Congress  invited  the  army  to  abandon  the  use  of  the 
spirit  ration,  and  offered  by  law  a  substitute  to  all  who  would  accept 
it,  in  sugar  and  coffee ;  and  the  same  principle  has  been  carried 
into  the  navy,  and  has  met  with  approbation  m  both  branches  of  the 
service. 

In  1813,  Congress  passed  a  law,  3  Stat,  at  Large,  73,  in  which 
there  is  a  clear  and  decisive  expression  of  opinion.  This  law  im- 
posed internal  taxes,  and  the  collectors  are  authorized  to  grant  li- 
censes to  sell  at  retail  wines,  distilled  spirits,  or  merchandise,  ^'pro- 
vided always  that  no  license  shall  be  ganted  to  any  person  to  sell 
wines,  distilled  spirituous  liquors,  or  merchandise  as  aforesaid,  who 
is  prohibited  to  sell  the  same  by  any  State." 

Here  is  a  clear  expression  of  the  views  of  Congress  in  regard 
to  State  legislation  and  State  policy.  It  shows  the  deference  and 
respect  which  it  considered  to  be  due  to  so  important  and  delicate 
a  subject,  by  conforming  its  legislation  to  that  of  the  States,  and 
adopting  this  policy.  The  law  is  now  repealed,  because  the  tax  is 
abolished,  but  the  opinion  loses  none  of  its  weight  or  importance 
from  that  consideration. 

Again ;  it  has  been  suggested  that  the  revenue  laws,  which  permit 
wines  to  be  imported  in  bottles,  and  brandy  in  kegs  of  fifteen  gal- 
lons, are  evidence  that  Congress  intended  to  confer  a  right  to  sell 
in  such  quantities,  and  therefore  the  law  of  Massachusetts  is  re- 
pugnant to  them. 

This  argument  rests  on  the  supposition  that  Congress  has  the 
right  to  regulate  the  internal  trade  of  a  State,  while  it  is  admitted 
that  States  alone  possess  this  right.  If,  therefore,  such  were  the 
intention  of  Congress,  the  acts  would  be  void  for  unconstitutionali- 
ty ;  for  the  federal  government  cannot  claim  a  power  denied  to  it. 

But  there  is  no  reason  for  believing  that  those  provisions  were 
made  with  reference  to  any  such  object.  They  relate  wholly  to 
the  custom-house  and  to  exportation.  Such  is  known  to  be  the 
history  of  the  fifteen-gallon  kegs,  and  the  same  is  doubtless  true  of 
wines. 

It  is  a  regulation  of  convenience,  and  designed  to  keep  the  im« 
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port  trade  in  a  form  to  prevent  smuggling  and  frauds,  either  in  im- 
portation or  exportation. 

These  considerations  go  to  maintain  the  conclusion,  that  the  law 
of  Massachusetts  was  made  in  good  faith,  and  for  the  purposes 
indicated  by  it ;  that  it  is  derived  from  powers  distinctly,  reserved 
to  the  State,  and  is  a  regulation  both  of  the  internal  commerce  and 
police  ;  that  its  provisions  are  adapted  to  the  purposes  for  which 
they  are  designed  ;  that  it  is  not  a  regulation  of  foreign  com- 
merce, or  of  the  revenue  system,  and  does  not  affect  either  un- 
lawfully ;  and  that  it  is  not  hostile  to  the  policy  or  interests  of 
the  United   States. 

It  is  evident,  also,  that  it  is  sustained  as  a  police  measure  by  the 
whole  current  of  authority  antecedent  to,  as  well  as  by,  the  case  of 
New  York  v.  Miln. 

The  plaintiff  in  error  next  contends,  that  an  importer  of  wines 
and  spirituous  liquors  has  a  right  to  sell  them  in  the  same  vessels  in 
which  they  are  imported.     He  then  alleges,  that  wines  may  be  im- 

f)orted  in  bottles,  and  brandy  in  kegs  of  fifteen  gallons,  while  the 
aw  of  Massachusetts  prohibits  the -sale  in  less  quantity  than  twenty- 
eight  gallons,  without  a  license. 

For  the  purposes  of  thb  case  I  might  concede  the  position,  for 
the  plaintiff  is  not  indicted  for  selling  wines  in  the  original  bottle,  or 
brandy  in  the  original  keg  ;  but  for  dealing  out  spirituous  liquors  by 
retail  in  small  quantities,  from  a  quart  or  pint  to  a  gallon. 

The  record  does  not  show  that  he  is  an  importer  and  vender  in 
the  original  package  or  vessel,  or  that  he  ever  had  wine  in  bottles  or 
brandy  in  kegs  of  fifteen  gallons.  If,  therefore,  the  original  importer 
has  such  a  privilege,  this  plaintiff  can  make  no  pretension  ol  right 
to  it. 

But  from  what  authority  is  this  right  to  sell  in  the  original  vessel  I 
derived  ? 

The  laws  of  the  United  States  do  permit  the  importation  of 
wines  in  bottles,  and  brandy  in  kegs  of  fifteen  gallons.  Formerly, 
brandy  could  not  be  brought  in,  in  vessels  of  less  capacity  than 
ninety  gallons  ;  but  the  quantity  was  reduced,  as  is  well  known,  to 
favor  the  export  to  Mexico;  where  so  large  a  quantity  could  not  be 
taken  into  the  interior  upon  pack-horses. 

But  if  these  laws  were  intended,  as  is  supposed,  to  regulate  the 
internal  trade  of  the  States,  they  could  not  oe  sustained  ;  as  Con- 
gress has  no  power  or  right  to  regulate  that  traffic.  They  have, 
however,  never  been  understood  to  have  any  such  bearing  ;  but  to 
be  what  they  purport,  regulations  of  imports  and  exports. 

But  the  case  of  Brown  v.  Maryland,  12  Wheat.  419,  is  supposed 
to  give  some  support  to  this  position. 

A  law  of  Maryland  forbid  importers  and  venders  in  the  original 
package  the  right  of  selling  without  first  obtaining  a  license,  for 
which  fifty  dollars  were  exacted.     Brown,  being  such  an  importer 
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and  vender,  violated  the  law,  was  prosecuted,  and  tke  case  finally 
decided  by  this  court. 

The  court  held,  first,  that  the  law  of  Maryland  was  a  revenue  act 
imposing  a  tax  ; 

Secondly,  that  such  a  tax,  imposed  upon  the  importer  as  such, 
and  before  any  right  of  sale  could  be  exercised,  was  a  duty  on 
imports,  and  expressly  prohibited  by  the  plainest  terms  of  the 
constitution,  which  forbids  the  States  the  right  to  lay  duties  on 
imports  ; 

Thirdly,  that  such  a  di^,  so  levied,  is  a  regulation  of  foreign 
commerce,  and  for  that  reason  also  unlawful. 

The  decision  goes  no  further  than  to  deny  the  power  of  a  Slate 
to  impose  a  tax  upon  the  importer,  as  such,  before  he  has  made  a 
sale  ;   because  this  is,  in  effect,  a  duty  on  imports. 

There  is  nothing  in  the  case  which  questions  the  right  of  a  State 
to  exercise  police  power  over  imports  and  importers,  for  any  of  the 
great  purposes  to  which  such  legislation  is  directed. 

The  principles  which  govern  the  decision  are  laid  down  with  a 
clearness  which  cannot  be  mistaken. 

The  exemption  from  taxation  is  limited  to  the  importer,  and  to  a 
sale  by  him  in  the  original  package.  The  mischievous  consequences 
of  a  more  extended  exemption  were  foreseen  and  guarded  against,  in 
order  to  leave  the  internal  affairs  of  the  States  untouched. 

The  court,  to  prevent  all  misapprehensions,  declare  that  a  sale  of 
such  goods,  a  breaking  up  of  the  packages,  or  an  appropriation  of 
the  articles  to  use,  or  any  similar  act,  mixes  the  goods  with  the  mass 
of  property  in  the  State,  and  extinguishes  the  privilege. 

The  exemption  is,  therefore,  limited  to  the  importer  and  vender 
by  the  original  package,  and  is  denied  to  all  others. 

The  authority,  consequently,  furnishes  no  support  or  coimtenance 
to  the  case  under  consideration,  as  the  plaintiff  was  neither  an  im- 
porter or  vender  by  the  original  package. 

But  if  the  plaintiff  were  an  importer,  instead  of  a  retailer,  the  case 

of  Brown  o.  Maryland  would  furnish  no  justification  for  a  violation 

of  the  law  of  Massachusetts. 

j       The  law  is  not  a  revenue  act,  but  a  police  measure.     It  imposes 

no  tax  upon  imports,  and  therefore  does  not  fall  within  the  pro- 

I  hibitory  clause  of  the  constitution. 

1  The  difference  between  the  laws  is  this  :  the  State  of  Maryland 
I  exercised  a  power  prohibited  ;  while  the  State  of  Massachusetts 
I  founds  its  legislation  upon  one  which  is  conceded. 

The  health  laws,  quarantine  laws,  ballast  laws,  &c.,  prove  that 
the  police  power  may  be  extended  to  imports  and  importers,  if  the 
public  safety  or  welfare  demands  it.  U  I  am  right,  therefore,  in 
assuming  thai  the  traffic  in  wines  and  spirits  is  a  suitable  object  for 
regulation,  the  power  of  the  State  cannot  be  successfully  Questioned 
by  importers  and  venders  in  the  original  package  or  vessel. 
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If,  then,  the  plaintiff  had  proved  all  the  facts  which  have  been 
assumed,  they  would  avail  him  nothing. 

All  the  important  questions  which  have  been  raised  in  the  case 
have  now  been  considered,  imperfectly,  no  doubt ;  but,  having  been 
brought  to  the  notice  of  the  court,  they  will  receive  the  considera- 
tion which  their  importance  deserves. 

The  course  of  reasoning  pursued  is  intended  to  establish  the  fol- 
lowing positions  :  — 

1 .  That  the  traffic  in  wines  and  spirituous  liquors  has,  in  the 
public  judgment,  as  expressed  through  ages  and  centuries,  demanded 
restraint  and  regulation. 

That,  the  United  States  having  no  powers  to  impose  such  re- 
straint, if  it  be  denied  to  the  States,  the  right  is  abolished. 

That  such  a  result  would  be  alike  injurious  to  both  parties,  and 
desired  by  neither. 

That,  under  such  circumstances,  the  court  would  be  justiGed  in 
declaring  the  law  void  only  by  commanding  necessity,  and  that  no 
such  emergency  exists. 

2.  That,  in  the  partition  of  powers  between  the  federal  and  State 
governments,  the  rights  of  the  former  are  granted  and  enumerated 
in  the  constitution,  while  the  latter  retain  all  powers'  not  granted  or 
prohibited  by  that  instrument. 

That  the  grant  of  a  right  to  regulate  foreign  commerce  excludes 
the  right  to  regulate  domestic  commerce,  which  is  left  in  the  States. 

That  the  right  to  make  police  regulations  is  also  left  hi  the  States. 

That  the  law  of  Massachusetts  belongs  to  these  classes,  and  is 
derived  from  lawful,  constitutional  power  vested  in  the  State. 

3.  That,  if  the  right  of  a  State  to  maintain  police  laws  is  com- 
plete and  unqualified,  there  can  be  no  constitutional  conflict  with 
the  laws  of  the  United  States,  as  the  power  is  absolute  and  supreme. 

But  whether  this  be  so  or  not,  the  right  of  the  State  to  regulate  its 
internal  traffic  and  police  is  acknowledged,  and  can  never  be  ques- 
tioned, except  in  cases  of  manifest  incompatibility  or  direct  re- 
pugnancy, and  there  is  no  proof  that  the  law  of  Massachusetts  has 
any  such  action,  effect,  or  mfluence  on  the  powers  or  laws  of  the 
United  States. 

4.  That  the  United  States  havbg  a  right  to  regCilate  foreign  com- 
merce is  bounded  by  the  point  where  such  commerce  becomes 
interna],  and  cannot  follow  it  for  the  purposes  of  regulation  or  con- 
trol after  it  becomes  subject  to  State  authority,  without  usurping  the 
constitutional  power  of  the  State. 

5.  That  the  plaintiff  in  error  was  indicted  and  convicted  for 
retailing  spirits  without  a  license,  being  neither  an  importer  nor  ven- 
der of  such  spirits  in  the  same  vessels  and  quantities  as  imported. 

That  if  he  had  been  such  an  importer  and  vender,  it  would  avail 
him  nothing,  as  the  question  before  the  court  does  not  relate  to 
taxation,  or  fall  within  the  prohibitory  clause  of  the  constitution,  but 
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regards  the  right  of  the  State  to  regulate  its  internal  conunerce  and 
police  after  the  work  of  the  United  States  is  completed,  so  far  as 
foreign  commerce  is  concerned,  and  their  power  exhausted. 

6.  That,  in  whatever  aspect  this  case  is  viewed  and  considered, 
the  law  of  Af assachusetts  cannot  he  drawn  into  doubt  by  the  severest 
scrutiny ;  nor  can  the  power  of  the  United  States  be  made  to  reach 
or  control  it  without  a  manifest  invasion  of  the  rights  reserved  to  the 
State  by  the  terms  of  the  constitution. 

The  counsel  then  closed  his  remarks  by  adverting  to  the  impor- 
tance which  the  question  had  acquired  by  being  long  a  subject  of 
earnest  controversy  and  agitation.  Many  prosecutions  were  now 
pending,  and,  the  public  being  anxious  to  be  relieved  from  this  state 
of  suspense,  he  hoped  the  matter  would  be  brought  to  a  speedy  and 
final  issue.  What  that  issue  would  be,  it  did  not  become  him  to 
anticipate  ;  but  he  would  venture  to  give  assurance  that  the  people 
of  Massachusetts  would  acquiesce  in  it,  and  give  their  support  to  the 
law  as  expounded  by  this  tribunal,  to  which  they  looked  at  all  times 
with  the  deference  and  respect  due  to  those  who  settle  the  greatest 
of  all  questions,  the  boundaries  of  power. 

Mr.  Webster^  m  reply,  said  that  he  agreed  with  the  learned  coun- 
sel who  had  iust  concluded  his  argument  in  many  of  the  positions 
which  he  laid  down.  It  was  true  that  the  retail  trade  should  be 
regulated,  and  that  intemperance  was  a  great  evil.  Even  if  he  dif- 
fered from  the  State  on  the  policy  of  these  laws,  he  claimed 
neither  for  himself  nor  the  court  a  power  to  review  her  decision 
upon  that  pomt.  The  State  was  the  sole  and  imcontrolled  judge 
of  her  policy.  But  the  question  here  was  one  of  authority,  and 
not  policy.  Has  Massachusetts  the  power  to  pass  such  laws  ? 
Whether  she  has  or  not,  it  is  useless  to  inquire  into  her  motives  for 
passing  them.  It  is  admitted  by  all,  that  the  United  States  have 
power  to  regulate  commerce ;  and  it  is  also  admitted  by  all,  that  the 
States  have  certain  police  powers.  So  far,  there  is  no  difference 
of  opinion.  But  the  learned  counsel  says  that  these  powers  stand 
upon  equal  ground,  both  resting  on  sovereignty  ;  and  his  inference 
is,  that,  in  case  of  conflict,  one  has  as  much  right  to  stand  as  the 
other.  Here  our  difference  of  opinion  commences.  We  say  that 
these  powers  do  not  stand  upon  equal  elevation,  but,  if  there  be  a 
conflict  between  them,  the  Slate  law  must  yield  ;  because  the  con- 
stitution says  that  acts  of  Congress,  passed  within  the  scope  of  the 
constitutional  power  of  ConCTess,  are  the  supreme  law  of  the  land- 
There  can  be  no  conflict.  The  Stale  law  must  recede.  It  has 
been  so  settled  by  this  court.  In  3  Wheat.  209,  210,  it  is  so  laid 
down,  in  the  very  terms  which  I  use.  Let  us  see,  therefore, 
whether  both  laws,  that  is  to  say,  the  State  law  and  the  acts  of 
Congress,  can  stand.     What  are  they  ? 

The  former  laws  of  Massachusetts  made  it  obligatory  to  graat 
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licenses.  The  phrase  was  ^^  authorized  and  directed  "  to  grant, 
&c.  But  under  the  act  of  1837  they  may  be  withheld  altogether, 
and  the  fact  is,  that  for  some  years  past  none  have  been  granted. 
Now  there  is  no  difference,  in  substance,  between  an  absolute  pro- 
hibition of  licenses  bv  law,  and  a'grant  of  power  to  another  body  to 
withhold  them.  In  ooth  cases,  the  same  result  is  produced  by  the 
action  of  the  same  authority,  namely,  the  State.  What  is  this  re- 
sult ?  It  is,  that  no  person  can  sell  liquor  in  a  less  quantity  than 
twenty-eight  gallons. 

What  are  3ie  laws  of  Congress  ?  They  are,  that  brandy  can  be 
imported  in  casks  of  fifteen  gallons.  4  Statutes  at  Large,  235 ; 
ibid.  373. 

What  is  the  right  of  the  importer  after  complying  with  these  laws  ? 
Does  the  right  to  sell  follow  the  right  to  import  ?  This  court  has 
already  answered  the  question.  In  12  Wheat.  433,  it  is  said, — 
"  There  is  no  difference  between  the  power  to  prohibit  sales  and  the 
power  to  prohibit  importation.  None  would  be  imported  if  it  could 
not  be  sold."  There  is  no  exemption,  by  the  law  of  Massachusetts, 
in  favor  of  the  importer  himself.  He  cannot  sell  without  a  license. 
All  are  included  within  the  law.  It  was  said  by  the  counsel  on  the 
other  side,  that  the  United  States  have  not  complained  of  any  in- 
fringement upon  their  authority.  But  this  makes  no  difference. 
Cases  are  always  brought  here  by  individuals  who  complain  of  a  vio- 
lation of  their  rights.  It  was  also  said,  that  Congress  was  bound  to 
preserve  and  enforce  the  observance  of  moral  duties.  But  if  Con- 
gress does  not  prohibit  a  particular  act,  the  inference  is,  that  it  does 
not  think  proper  so  to  do.  It  remains  to  be  shown  that  penalties 
are  the  best  mode  of  enforcing  temperance.  Father  Matthew  does 
not  think  so.  The  States  may  pursue  this  policy  if  they  choose, 
provided  they  do  not  interfere  with  vested  rights.  There  are  two 
things  which  Massachusetts  has  not  done,  both  of  which  it  may  be 
wished  that  she  had  :  — 

1.  She  has  not  presented  a  memorial  to  Congress  to  prohibit 
the  importation  of  liquor  in  small  quantides. 

2.  She  has  not  prohibited  the  domestic  distillation  of  spirits.  In 
1840,  five  millions  of  gallons  were  distilled  within  her  limits.  Of 
this  we  do  not  complain.  But  if  she  has  a  right  to  pass  the  law 
now  under  consideration,  she  has  also  a  right  to  exempt  domestic 
distilled  spirits  from  its  operation.  What,  then,  will  be  the  condi- 
tion of  thmgs  ?  It  will  be,  that  her  restrictions  will  be  placed  ex- 
clusively upon  that  article  which  Congress  have  said  shall  be  subject 
to  no  restriction. 


540  SUPREME    COURT. 

License    Cases.  —  Fletcher   v.   Rhode   Island. 

Joel  Fletcher,  Plaintiff  in  error,  v.  The  State  op 
Rhode  Island  and  Providence  Plantations,  Depend- 
ant  IN   ERROR. 

This  case  was  very  similar  to  the  preceding  one.  The  principal 
difference  was  in  the  admission  of  the  fact,  thiat  the  brandy,  for  the 
sale  of  which  the  plaintiff  inerror  was  indicted,  was  duly  imported 
into  the  United  States,  the  duty  upon  it  paid,  and  that  it  was  pur- 
chased by  Fletcher  from  the  original  importer. 

The  following  admission  of  facts  was  filed  in  the  cause  :  — 

^^  It  is  admitted,  in  the  above  case,  that  the  liquors  alleged  in 
said  indictment  to  have  been  sold  by  the  defendant,  in  violation  of 
the  act  of  this  State,  entitled,  ^  An  act  enabling  town  councib  to 
grant  licenses  for  the  retailing  strong  liquors,  and  for  other  purposes,' 
was  brandy,  the  growth,  produce,  and  manufacture  of  the  kingdom 
of  France  ;  which  said  brandy  was  duly  imported  into  the  United 
States  at  the  port  of  Boston,  in  the  district  of  Massachusetts,  for 
the  purpose  of  sale  in  the  markets  of  the  United  States,  and  *  the 
duties  levied  thereon  by  virtue  of  the  act  of  Congress  of  the  United 
States,  approved  the  30th  day  of  August,  A.  D.  1842,  entitled, 
^  An  act  to  provide  revenue  from  imports,  and  to  change  and  mod- 
ify existing  laws  imposing  duties  on  imports,  and  for  other  purposes,' 
were  duly  paid  to  the  coUector  of  the  said  port  of  Boston  ;  that 
said  defendant  bought  said  brandy  of  the  importer  thereof  for  the 
purpose  of  sale  ;  and,  in  pursuance  of  said  purpose,  did,  at  the 
times  alleged  in  said  indictment,  sell  the  same,  at  said  Cumberland, 
without  license  first  had  and  obtained  from  the  town  council  of  the 
town  of  Cumberland. 

"  It  is  further  agreed  that  the  town  coimcil  of  said  town  of  Cum- 
berland have  refused  to  grant  any  license  for  the  year  enstiing  the 
Thursday  next  following  the  first  Wednesday  in  April,  A.  D.  1845, 
for  retailing  strong  liquors  in  any  quantities,  having  been  instructed 
by  the  electors  of  said  town,  in  town  meeting  assembled,  not  to 
grant  any  licenses  for  the  purpose  aforesaid." 

It  is  not  necessary  to  recite  the  whole  of  the  laws  of  the  State, 
as  they  were  very  similar  to  those  of  Massachusetts.  The  follow- 
ing one  will  be  suflicient :  — 

"  An  Act  in  Addition  to  an  Act,  entitled,  '  An  Act  enabling  the 
Town  Councils  to  grant  Licenses,  and  for  other  Purposes.' 

"  It  is  enacted  by  the  General  Assembly  as  follows  :  — 
"  Section  1.  No  licenses  shall  be  granted  for  the  retailing  of 
wines  or  strong  liquors  in  any  town  or  city  in  this  State,  when  the 
electors  in  such  town  or  city,  qualified  to  vote  for  general  officers, 
shall,  at  the  annual  town  or  ward  meetings  held  for  the  election  of 
town  or  city  officers,  decide  that  no  such  licenses  for  retailing  as 
aforesaid  shall  be  granted  for  that  year." 
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Fletcher  was  indicted  upon  two  counts.  The  6rst  was  for  selling 
strong  liquor,  to  wit,  rum,  gin,  and  brandy,  by  retail,  in  a  less  quan- 
tity than  ten  gallons,  without  license  ;  and  the  second,  for  selling, 
and  suffering  to  be  sold,  in  his  possessions,  ale,  wine,  and  other 
strong  liquors,  by  retail,  &c.,  &c. 

Upon  this  indictment  he  was  convicted,  and  the  case  brought  from 
the  Supreme  Court  of  Rhode  Island  to  this  court.  The  assign- 
ment of  errors  by  the  counsel  of  Fletcher  was  as  follows  :  — 

JlsrignmerU  of  Errors. 
"  United  States  of  America,  Supreme  Court :  —  Joel  Fletcher, 
Plaintiff  in  error,  v.  State  of  Rhode  Island  and  Providence 
Plantations,  Defendant  in  eTTOt. 

^^  On  a  judgment  of  the  Supreme  Court,  begun  and  holden  at 
Providence,  within  and  for  the  county  of  Providence  and  State  of 
Rhode  Island  and  Providence  Plantations,  on  the  third  Monday  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  wherein  the  said  State  of  Rhode  Island  and  Provi- 
dence Plantations,  by  Joseph  M.  Blake,  Attorney-General  of  said 
State,  is  prosecutor,  and  the  said  Joel  Fletcher  is  defendant,  the 
said  Joel  Fletcher,  upon  a  writ  of  error  upon  said  Judgment,  re- 
turnable to  the  next  term  of  the  Supreme  Court  for  the  United 
States,  to  be  begun  and  holden  at  the  city  of  Washington,  in  the 
District  of  Columbia,  on  the  first  Monday  of  December,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  forty-five,  assigns 
for  error  in  the  records  of  process  and  judgment  aforesaid,  founded 
on  certain  statutes  of  the  said  State  of  Rhode  Island  and  Provi- 
dence Plantations,  and  the  construction  thereof  by  the  said  Su- 
preme Court,  the  following,  to  wit :  —  That  the  judgment  rendered 
m  the  Supreme  Court  of  said  State  in  this  case,  it  being  the  high- 
est court  of  law  and  equity  of  the  said  State  in  which  a  decision 
could  be  had  in  said  case,  should  be  reversed,  for  the  reasons  follow- 
ing, viz. :  —  That  the  act  of  the  General  Assembly  of  said  State 
of  Rhode  Island  and  Providence  Plantations,  entitled,  '  An  act 
enabling  town  councils  to  grant  licenses  for  retailmg  strong  liquors, 
and  for  other  purposes,'  and  the  act  entided,  ^  An  act  in  addition 
to  an  act,  entitled.  An  act  enabling  town  councils  to  grant  licenses 
for  retailing  strong  liquors,  and  for  other  purposes,'  and  appended 
hereto  and  set  out  as  a  part  of  the  record  in  the  said  cause  upon 
which  said  judgment  was  founded,  and  also  the  opinion  and  judg- 
ment of  said  Supreme  Court  of  said  State  of  Rhode  Island  and 
Providence  Plantations,  in  the  application  and  construction  of  said 
acts  to  the  proof  submitted  in  said  cause,  are  void,  the  same  being 
repugnant  to  that  clause  of  the  eighth  section  of  the  constitution  of 
the  United  Stales  which  provides,  — '  That  the  Congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to 
pay  the  debts  and  provide  for  the  common  defence  and  general 
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welfare  of  the  United  States  ;  but  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States ' ;  and  are  also  re- 
pugnant to  that  clause  of  the  said  eighth  section  of  said  constitution 
which  provides  as  follows  :  —  *  The  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  tlie  Indian  tribes ' ;  and  are  also  repugnant  to  that 
clause  of  the  tenth  section  of  said  constitution  of  the  United  States 
which  provides  as  follows  :  —  'No  State  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on  imports  and  exports  ex- 
cept wluit  may  be  absolutely  necessary  for  executing  its  inspection 
laws,'  and  the  acts  of  Congress,  in  pursuance  oi^  the  aforesaid  sev- 
eral clauses  of  said  constitution  of  the  United  States  now  existing 
in  full  force,  which  objections  were,  at  the  trial  of  said  cause  be- 
fore said  court,  taken  by  the  said  Fletcher  in  his  defence,  and  were 
overruled  by  said  court.  There  is  error  also  in  this,  to  wit,  that, 
by  the  record  aforesaid,  it  appears  that  the  Judgment  aforesaid,  in 
form  aforesaid  given,  was  given  for  the  said  State  of  Rhode  Island 
and  Providence  Plantations  against  the  said  Joel  Fletcher ; 
whereas,  by  the  law  of  the  land,  the  said  judgment  ought  to  have 
been  given  for  the  said  Fletcher  against  the  said  State  ;  and  the 
said  Joel  Fletcher  pra)rs  that  the  judgment  aforesaid,  for  the  errors 
aforesaid,  and  other  errors  in  the  record  and  proceedings,  and  the 
matters  herein  set  forth,  may  be  reversed,  annulled,  and  held  for 
nothing,  and  that  he  may  be  restored  to  all  things  wUch  he  has  lost 
by  occasion  of  said  judgment. 

Joel  Fletcher, 
By  John  Whipple,  and 
Samuel  Ames, 
His  Jlttomeys,^^ 

The  cause  was  argued  by  Mr.  Ames  and  Mr,  Whipple^  for  the 
plaintiff  in  error,  and  Mr,  R.  W.  Greene^  for  the  State. 

•9me$  and  Whipple^  for  the  plaintiff  in  error,  read  and  com- 
mented on  the  various  acts  of  the  General  Assembly  of  the  State 
of  Rhode  Island,  in  relation  to  the  licensing  of  taverns,  ale-houses, 
and  the  like,  and  the  sale  of  spirituous  liquors  therein,  commencing 
in  the  year  1647,  and  coming  down  to  the  year  1824,  for  the 
purpose  of  showing,  that,  from  the  earliest  period  in  the  lustory  of 
the  Colony  to  the  last-named  period  in  the  history  of  the  State  of 
Rhode  Island,  her  policy  had  been  uniform  on  this  subject,  and 
similar  to  that  of  most  Christian  and  civilized  countries,  and  of  all 
the  Colonies  and  States  of  the  Union,  —  that  is,  to  Ucense  and 
regulate  the  sale  of  spirituous  liquors,  that  it  might  be  consistent 
with  the  preservation  of  good  order,  and  with  the  Christian  virtue 
of  temperance,  and  not  to  inhibit  it,  in  enforcement  of  the  Ma- 
hometan rule  of  abstinence.  They  showed  that  the  Ucenses 
granted  by  the  municipal  authorities  of  the  various  towns  of  Rhode 
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Island  for  the  keeping  of  taverns  and  the  retailing  of  strong  liquors 
had  been  a  source  of  revenue  to  the  towns  and  to  the  State,  to  aid 
in  the  maintenance  of  the  police  of  the  State  ;  and  insisted,  that, 
in  the  fair  construction  of  the  acts  empowering  the  town  officers  to 
grant  them,  the  words  ''  may  grant  "  were  legally  construed  "  must 
or  shall  grant,"  accordmg  to  the  well-known  general  rule  of  so 
construing  the  word  "  may,"  when  used  in  a  public  act  or  munici- 
pal charter  to  impart  an  authority  to  public  officers,  in  the  exercise 
of  which  the  public  interest  or  private  rights  were  concerned  ;  and 
that  the  practice  of  the  authorities  of  the  towns  of  Rhode  Island 
had  always  concurred  with  this  well-known  rule  of  legal  construc- 
tion. To  this  point  they  cited,  Backwell's  case,  1  Vernon,  152; 
Rex  V.  Barlow,  2  Salk.  609  ;  S.  C,  Carthew,  293,  294  ;  King 
V,  Inhabitants  of  Derby,  Skinner,  370  ;  Magdalen  College  case,  3 
Atk.  166  ;  Kins  v.  Mayor  and  Jurats  of  Hastings,  1  Dowl.  & 
Ryl.  149 ;  Newburgh  Turnp.  Co.  v.  Miller,  5  Johns.  C.  R.  101, 
113,  114 ;  Ex  parte  Simonton,  9  Porter's  Ala.  R.  390. 

They  then  showed,  that,  under  the  influence  «f  what  is  called 
the  temperance  reform,  a  new  principle  had  been  mtroduced  into 
the  legislation  of  Rhode  Island  on  this  subject,  which,  after  numer- 
ous fluctuations,  had,  in  January,  1845,  setded  the  law,  if  indeed 
it  was  setded,  in  the  shape  of  the  act  of  January,  1845,  which  in 
substance  forbids  in  any  town  the  sale  of  all  strong  liquors  in  less 
quantities  than  ten  gallons,  without  license  first  had  from  the  town 
council  of  the  town,  and  provides,  that  if,  on  the  day  appoint- 
ed for  the  election  of  town  officers,  a  majority  of  the  electors  of 
a  town  voting  on  the  subject  shall  vote  to  grant,  or  not  to  grant, 
licenses  for  the  ensuing  municipal  year,  the  town  council  of  the 
town  were  irrevocably  bound  during  the  year  to  obey  the  instruction. 

They  admitted  that  a  law  regulating  the  sale  of  strong  liquors 
under  a  license  for  the  sale,  even  though  a  bonus  was  required  for 
the  license,  was  valid  ;  but  that  a  law  like  the  present,  in  its  pur- 
pose, end,  and  operation,  as  well  as  in  its  form,  substantially  and 
practically  prohibitory  of  the  sale,  was,  in  its  application  to  the 
case  at  bar,  —  in  which  the  liquor  sold  was  brandy  bnported  from 
France,  upon  which,  under  the  act  of  Congress  of  1842,  entitled, 
'^  An  Act  to  provide  revenue  from  imports,  and  to  change  and 
modify  existing  laws  imposing  duties  on  imports,  and  for  other  pur- 
poses," the  duties  had  been  regularly  levied  and  paid,  — void,  as 
repugnant  to  that  act,  both  as  a  revenue  measure  upon  which  the 
expenditures  of  the  government  of  the  United  States  were  based, 
and  as  a  regulation  of  the  commerce  of  the  United  States  with 
France. 

Though  they  maintained  the  exclusive  power  of  Congress,  under 
the  constitution,  to  regulate  commerce  with  foreign  nations,  as  well 
as  among  the  States  and  with  the  Indian  tribes,  —  as  required  by  the 
necessities  of  the  country  at  the  time  of  its  formation  and  adoption 


544  SUPREME    COUHT. 

License    Cases. —  Fletcher  v.    Rhode    Island. 

as  new,  —  to  preserve  proper  commercial  relations  abroad,  and  for 
the  prosperity  and  peace  of  the  several  States^  as  well  as  that  an 
adequate  revenue  might  be  derived  from  duties  on  imports,  they 
waived  the  discussion  of  the  exclusiveness  of  this  power  as  an  ab- 
stract power  in  Congress,  in  the  present  case,  for  a  double  reason :  — 
because  Congress  had  exercised  it  in  the  subsisting  act  of  1842, 
and  because  the  act  of  Rhode  Island  could  in  no  proper  sense  be 
said  to  be  an  exercise  of  the  power  to  regulate  foreign  commerce. 

They  admitted  that  an  act  of  a  State,  to  come  in  conflict  with 
ihe  exclusive  |)ower  of  Congress  to  regulate  foreign  commerce, 
when  not  exercised,  must  of  itself  be  an  exercise  of  that  power  ; 
but  maintained,  that  any  law  pertaining  to  the  mere  police  of  a 
State  might  come  in  conflict  with  a  commercial  regulation  of  Con- 
gress ;  and,  if  it  did,  must,  so  far  as  it  did,  yield  to  the  law  of 
Congress,  as  the  supreme  law  of  the  land,  when  passed  in  pursu- 
ance of  the  constitution.  They  were  not  aware,  until  the  doctrine 
had  been  boldly  advanced  by  the  counsel  for  Massachusetts,  in  the 
preceding  case,  -^  tried  with  this  by  order  of  the  court,  —  that  it  had 
been  "  a  growing  opinion,"  and  stiU  less,  that  by  the  decision  of 
this  court  in  New  York  v.  Miln,  11  Peters,  139,  141,  it  had  be- 
come *'  the  settled  law  "  of  this  court  and  of  the  land,  that  in  all 
such  cases  of  conflict  the  rule  of  the  constitution  was  reversed,  and 
that  the  law  of  Congress  became  subject  to  the  law  of  the  State, 
as  to  the  supreme  law  of  the  land,  and  that  the  clause  of  the  con- 
stitution asserting  the  supremacy  of  the  constitution,  and  of  the  laws 
and  treaties  of  the  United  States  made  under  it,  applied  only  to 
the  case  of  concurrent  powers ;  nor  did  they  so  understand  that 
case.  They  maintained  that  the  doctrine  thus  announced  was  little 
short  of  absurdity,  since  it  admitted  the  supremacy  of  the  law  of 
Congress  in  the  case  of  concurrent  powers,  —  in  the  exercise  of 
which  the  governments  of  the  States  and  the  government  of  the 
United  States  enjoyed,  *as  it  were,  a  joint  empire,  and  where,  from 
the  very  fact  that  the  powers  were  concurrent,  they  could  never,  in 
a  constitutional  sense,  be  said  to  conflict,  and  so  there  was  no 
room  for  the  supremacy  in  question,  —  and  denied  the  supremacy  of 
the  United  States  in  the  legitimate  exercise  of  its  exclusive  powers, 
making  the  United  States  the  slave  of  the  States  in  its  own  ex- 
clusive dominions,  under  a  constitution  which  declared,  without 
limitation  or  reserve,  that  its  just  power  should  be  supreme,  not 
only  over  the  laws,  but  even  the  constitutions,  of  the  States.  Upon 
this  question  they  appealed  from  conservative  Massachusetts .  to 
democratic  Virginia,  and  cited  the  44th  Paper  of  the  Federalist, 
p.  183,  Gideon's  edition,  in  which  Mr.  Madison,  in  commenting 
upon  the  clause  of  the  constitution  in  question,  concludes  his  de- 
fence against  the  only  objection  that  was  made  to  it  —  that  it  render- 
ed the  constitution,  laws,  and  treaties  of  the  United  States  supreme 
over  the  constitutions  of  the  States  —  with  this  statement  of  ue  re- 
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suit  if  this  supremacy  had  not  been  given  :  —  "In  6ne,  the  world 
would  have  seen,  for  the  first  time,  a  system  of  government  found- 
ed on  an  inversion  of  the  fundamental  prbciples  of  all  government ; 
it  would  have  seen  the  authority  of  the  whole  society  everywhere 
subordinate  to  the  authority  of  the  parts ;  it  would  have  seen  a 
monster,  in  which  the  head  was  under  the  direction  of  the  mem- 
bers." In  this  case,  a  supremacy  over  the  constitution,  laws,  and 
treaties  of  the  United  States  was  claimed  for  every,  even  the  most 
petty,  police  law  of  a  State,  or  even  a  town  or  city,  when  that 
constitution  and  those  laws  and  treaties  were  made  supreme  over 
the  constitution  of  the  State  by  which,  or  under  the  authority  of 
which,  the  police  law  was  passed.  They  commented  upon  the 
case  of  New  York  v.  Miln,  for  the  purpose  of  showing  that  the 
general  language  there  used  by  Mr.  Justice  Barbour  in  delivering 
the  opinion  of  the  court,  from  which  the  strange  doctrine  in  ques- 
tion had  been  inferred,  should,  according  to  the  rule  in  this  respect 
laid  down  by  Mr.  Chief  Justice  MarshaU  in  Cohens  v.  Virginia,  6 
Wheat.  399,  be  restrained  to  the  case  before  the  court,  which, 
by  the  decision  of  the  coiu't,  involved  no  conflict  of  the  powers  of 
the  government  of  the  State  of  New  York  with  those  of  the  gov- 
ernment of  the  United  States,  and,  by  the  illustrations  given  of  the 
meaning  of  the  language,  could  be  fairly  applied  only  to  cases  where 
no  conflict  existed,  ^pon  this  point,  they  cited  also  the  opinions 
of  Mr.  Chief  Justice  Taney,  and  of  Mr.  Justice  McLean,  in  the 
subsequent  case  of  Groves  et  al.  v.  Slaughter,  16  Peters,  606, 
609,  members  of  the  court  at  the  time  the  opinion  in  New  York  v. 
Miln  was  delivered,  and  concurring  in  that  opinion,  for  the  purpose 
of  showing  that  they  could  not  h^ve  understood  the  language  m 
question  in  the  sense  contended  for. 

(Mr.  Justice  Wajnie  here  declared  his  entire  dissent  from  the 
general  opinions  expressed  in  the  language  in  question,  and  even 
declared  that  he  had  no  recollection  that  such  language  was  in  the 
opinion  of  the  court  in  that  case  at  the  time  it  received  his  concur- 
rence.) 

They  concluded  upon  this  point,  that  if  any  persons  really  held 
the  doctrine  in  question,  upon  the  supposition  that  it  was  necessary 
for  the  maintenance  of  certain  peculiar  institutions  of  some  of  the 
States,  which,  though  guaranteed  by  the  constitution,  were  at  war 
with  its  whole  spirit,  as  well  as  with  the  principles  of  the  Declara- 
tion of  Independence,  which  the  constitution  carried  out  as  far  as  it 
could  consistently  with  the  existing  condition  of  the  country,  they 
were  guilty  of  '*  a  blunder,"  —  in  the  opinion  of  a  great  but  unprin- 
cipled politician,  in  such  matters,  always  worse  than  "  a  crime." 
The  clauses  in  the  constitution  guaranteeing  these  institutions  were 
an  anomaly  in  it.  It  was  better,  then,  to  treat  those  institutions  and 
every  thing  fairly  relatins;  to  them  as  anomalous,  — to  be  governed  by 
peculiar  rules,  — than,  by  converting  an  anomaly  into  a  general  rule,  to 
46* 
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pervert  the  whole  spirit,  and  invert  the  whole  order,  of  the  constitu* 
tion,  and,  by  thus  stripping  the  general  government  of  all  its  nowers, 
deprive  the  States,  and  especis^y  the  smaller  States,  ol  all  the 
rights  and  protection  guaranteed  by  the  United  States.  They  who 
were  willing,  and  all  sensible  people  were,  to  stand  by  the  compro- 
mises of  the  constitution,  would  do  much  to  redeem  the  pledge  thus 
given  for  them  ;  but  it  was  both  unjust  and  impolitic  to  require  this 
of  them. 

They  came,  then,  to  the  only  real  question  in  the  cause,  whether 
the  law  of  Rhode  Island  in  question  was  in  conflict  with  the  tariff 
law,  as  it  was  called,  of  1842. 

The  act  of  Congress  admits  brandy  by  name  to  sale  and  con- 
sumption in  the  States,  at  one  dollar  per  gallon,  both  for  revenue 
and  as  a  regulation  of  commerce  with  France  ;  and  they  cited  The 
Federalist,  Pap.  12,  p.  46,  to  show  that  no  inconsiderable  revenue 
was  originally  anticipated  from  spirits. 

Congress  might  have  prohibited  the  importation  of  brandy,  as  it 
did  in  the  same  act  the  importation  of  obscene  prints,  &c. ;  but  it 
licensed  the  importation,  and,  by  necessary  intendment,  the  sale  and 
consumption,  oi  brandy  by  the  above  act,  as  the  United  States  did, 
by  the  treaty  of  July  4,  1831,  with  France,  the  admission  of  wines 
at  certain  rates  "  to  consumption  into  the  States."  Right«or  wrong, 
Congress  had  said,  by  the  act  in  question,  to  the  foreign  producer, 
to  the  importer,  retailer,  consumer,  pay  us  one  dollar  per  gallon, 
and  you  shall  have  brandy  from  France  for  sale  and  consumpUon. 
Upon  this  offer  all  parties  had  acted,  produced,  imported,  bought 
of  the  importer,  and  in  the  price  of  the  article  had  paid  the  duty  ; 
and  after  this  it  was  something  worse  than  illusory,  that  we  should 
be  told  that  the  importation  onTy  was  licensed,  or  at  most  the  sale 
in  the  original  package  or  cask,  and  that  the  States  might  destroy 
the  whole  value  of  the  import  by  prohibiting  its  sale  and  consump- 
tion, and  thus  effectually  countervail  the  legislation  of  Congress  m 
one  form,  which  it  was  agreed  they  could  not  do  in  another.  This 
would  be  to  make  the  constitution  deal  in  mere  forms  and  names, 
and  not  in  things. 

The  law  of  Rhode  Island  proceeds  upon  this  formal  distinction. 
It  says  to  Congress,  you  may  license  the  importation  of  brandy,  but 
not  a  drop  of  it  shall  be  sold  or  consumed  m  any  town  of  ours,  if 
the  voters  of  the  town  choose  to  prohibit  it.  You  may  expect  rev- 
enue from  it ;  but  so  far  as  our  citizens  are  concerned,  not  a  penny 
shall  they  pay.     We  forbid  it  by  law. 

The  law  in  question  is  most  skilfully  devised  to  effect  its  purpose. 
It  does  not  in  form  prohibit  altogether  the  sale  and  consumption  of 
foreign  brandy,  but  only  really  and  substantially.  It  says,  you  shall 
not  sell  in  less  quantities  than  ten  gallons,  and  might  as  well  have 
said  in  less  quantities  than  twenty-eight  gallons,  or  one  hundred  gal- 
lons, or  one  thousand  gallons,     it  cuts  off,  strikes  out,  one  link  be- 
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tween  the  importer  and  consumer,  and  might  as  well  destroy,  and 
does  thus  practically  destroy,  the  whole  chain  ;  for  there  can  be  no 
importation  without  sale,  no  wholesale  without  retail,  —  and  these 
are  arbitrary  terms,  — no  retail  without  consumption. 

In  case  of  a  direct  prohibition  of  sale  like  this,  there  can  be  no 
metaphysical  subtilty  necessary  to  ascertain  the  degree  of  conflict 
between  the  State  law  and  the  law  of  Congress  ;  whether  it  amounts 
to  ''  a  possible  or  potential  inconvenience,"  or  '^  an  extreme  incon- 
venience," or  "a  direct  repugnancy,"  or  "  plain  incompatibility." 
Incidental  diminution  of  consumption  from  licenses,  taxation,  char- 
ters of  temperance  societies,  prohibitions  of  sales  to  drunkards, 
children,  slaves,  &c.,  is  another  thing.  Here  the  prohibition  is 
both  direct  and  substantial.  To  prohibit  and  prevent  the  sale  of  the . 
imported  article  is  both  the  purpose  and  effect  of  the  law ;  and 
upon  the  ground  that,  by  the  act  oi  1842,  Congress  had  licensed  what 
was  wrong. 

The  very  test  proposed  by  this  court  in  New  York  v.  Miln,  11 
Peters,  143,  is  thus  met  precisely  by  the  law  in  question. 

It  is  said  that  the  sale  of  liauor  is  immoral.  Then  let  Congress 
prohibit,  not  seek  a  revenue  from  its  importation.  Let  reform  in 
this  respect  begin  constitutionally  with  Congress  ;  for  in  no  cause, 
however  sacred,  can  a  State  be  said  to  act  rightly,  when  acting 
unconstitutionally. 

In  application  to  any  other  article  of  commerce  between  the 
United  States  and  foreign  countries,  or  •between  the  States,  but 
liquor,  it  would  be  admitted  that  such  a  law  was  void,  -^  as  to  rice, 
sugar,  cotton,  tobacco,  flour,  cotton  goods,  French  silks,  woollen 
cloths,  &c.  What  is  the  ground  for  distinction  ?  It  is  as  much 
within  the  police  power  of  a  State  to  pass  laws  to  encourage  or 
compel  household  manufactures,  or  the  raising  of  certain  agricul- 
tural products,  by  forbidding  the  sale  of  cotton,  woollen,  or  silk  fab- 
rics, m  less  quantities  than  ten,  or  twenty,  or  one  hundred  pieces,  — 
or  of  cotton,  rice,  flour,  tobacco,  by  forbidding  the  sale  of  these  ar- 
ticles in  less  quantities  than  ten,  twenty,  or  one  hundred  bales,  casks, 
bundles,  or  barrels,  —  as  to  prevent  the  use  of  imported  liquor,  by  for- 
bidding the  sale  in  less  quantities  than  ten,  twenty,  or  one  hundred 
gallons  ;  and  yet  all  will  agree  that  a  law  like  that  supposed  would 
be  clearly  void,  in  its  application  to  such  articles  imported  from 
foreign  countries,  or  another  State.  Let  some  casuist  mark  the 
difference  between  the  cases  if  he  can. 

The  law  in  question  is  no  more  entitled  to  be  called  "  a  police 
law"  than  the  law  supposed,  if  there  was  any  thing  in  such  a  mere 
name.  Any  law  relating  to  the  internal  government  or  police  of  a 
State  or  city  is  a  police  law,  whether  civil  or  criminal,  and  it  would 
be  absurd  to  contend,  that  constitutionally  one  police  law  was  more 
sacred  than  another  ;  since  the  State  or  city  is  the  sole  judge  of  the 
necessity  or  fitness  of  either,  provided  always,  that  in  passing  such 
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laws  it  does  not  interfere  with  those  constitutions  or  laws  which 
control  its  powers  of  legislation. 

They  contended  that  the  fact,  that  the  sale  in  the  case  at  bar  was 
not  of  the  article  in  the  cask  in  which  it  was  imported,  could  not 
affect  the  question  ;  the  notion  suggested  obiter^  not  adopted,  by 
Mr.  Chief  Justice  Marshall,  in  Brown  r.  Maryland,  that  the  im- 
portation licenses  the  sale  only  in  the  original  package,  being  false 
m  theory,  and  destructive  to  tne  constitutional  powers  of  Congress 
in  practice.  As  the  governments  of  the  United  States  and  of  the 
States  operate  upon  the  same  men  and  things,  within  the  same  ter- 
ritory, at  the  same  time,  it  is  obvious  that  all  material  barriers  be- 
tween them  are  broken  down,  and  that  in  general  we  must  look  for 
.  the  boundary  line  of  the  two  jurisdictions  in  the  relation  and  condi- 
tion of  the  men  and  things  upon  which  they  operate.  This  is  cer- 
tainly true  of  the  power  to  tax  imports,  or  things  which  have  been 
imported,  and  of  the  prohibition  to  tax  exports,  or  things  to  be  ex- 
ported. It  is  obvious,  that  the  States  may  and  do  every  day  tax 
residents  for  their  personal  property,  whether  in  the  form  in  which 
it  has  been  imported,  and  even  lying  in  the  custom-house,  or  in 
which  it  is  to  be  exported,  on  the  wharf,  or  in  the  vessel,  just  as  if 
the  import  or  export  was  confused  with  the  mass  of  property  in  the 
State  ;  and  no  one  deems  such  a  tax  as  a  tax  upon  impoits  or  ex- 
ports, in  the  sense  of  the  prohibition  of  the  constitution,  or  in  any 
proper  sense  whatever.  Nor  would  such  a  general  exercise  of  the 
taxing  power  by  the  Unked  States  upon  all  personal  property  of  its 
citizens,  including  imports  and  exports,  be  a  tax  or  duty  upon  im- 
ports or  exports,  but  merely  a  tax  upon  personal  property,  and  upon 
the  import  or  export  as  such  property.  Any  discrimmating  tax, 
however,  upon  a  thing  imported,  as  such,  at  any  time,  in  any  form, 
either  of  the  law  or  the  import,  would  certainly  be  a  tax  or  duty 
upon  imports  forbidden  to  the  States  ;  and  any  discriminating  tax 
or  duty  upon  a  thing  to  be  exported,  as  such,  would  be  a  duty  upon 
exports  forbidden  to  the  United  States,  and  to  the  States,  except 
under  the  control  of  Congress,  for  the  purpose  of  executing  their 
inspection  laws.  There  is  nothing  in  the  nature  or  form  of  an 
article  which  makes  it  an  import,  only  something  in  its  history; 
there  is  nothing  in  the  nature  or  form  of  an  article  which  makes  it 
an  export,  only  something  in  its  destination  ;  and  if  any  thing  be 
specifically  taxed  as  imported,  or  to  be  exported,  it  is  a  tax  upon 
an  import,  or  upon  an  export,  within  the  letter  and  spirit  of  the 
constitution.  Once  allow  that  the  States  may  levy  discriminating 
duties  upon  things  imported  from  foreign  countries,  or  other  States, 
the  moment  they  have  lost  their  original  form,  or  have  been  taken 
out,  as  they  must  be  for  sale  and  use,  of  the  package  or  cask,  and 
the  commercial  power  of  Congress,  and  the  revenues  of  the  United 
States  from  tliis  source,  are  lost  together.  Once  allow  that  the 
United  States  may  levy  discriminating  duties  upon  things  to  be 
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exported  from  the  States,  as  such,  in  any  form  or  package,  or  in 
the  process  of  growth  or  manufacture,  and  it  is  obvious  that  the 
agriculture  and  manufactures  of  the  States  are  directly  at  the  mercy 
of  the  general  government.  This  "  package  notion,"  as  it  is  called, 
is  one  of  those  vain  but  natural  efforts  of  the  mind  to  attach  itself  to 
something  material  to  rest  upon,  even  in  matters  which  do  not  admit 
of  such  helps  and  rests. 

The  taxmg  power  is  a  sovereign  power,  necessary  for  the  sup- 
port of  government,  and  never  in  its  nature  or  eflect  treated  as  a 
repugnant  power.  Providence  Bank  v,  Billmgs,  4  Peters,  614; 
Groves  v.  Slaughter,  15  Peters,  505.  When  exerted  by  the  State 
over  personal  property  in  general,  including  imports,  it  cannot  afiect 
foreign  commerce,  or  the  revenues  of  the  United  States,  since  it 
bears  equally  upon  all  articles,  and  thus  keeps  their  relative  value 
the  same.  To  become  mischievous,  either  constitutionally  or  prac- 
tically, to  foreign  conmierce,  a  tax  law  must  discriminate  as  to  the 
subjects  of  it. 

This,  however,  b  not  true  of  prohibitory  laws,  like  the  law  in 
question.  If  practically  such  a  law  forbids  the  sale,  destroys  the 
vendible  character  of  an  imported  article,  which  constitutionally  it 
cannot  do,  it  does  not  help  the  law  in  relation  to  such  articles,  that 
it  also  destroys  the  vendible  chafacter  of  the  like  article  manufac- 
tured in  the  State,  which  constitutionally  it  may  do.  It  is  void 
pro  tarUo  imports,  in  any  form  or  shape. 

There  is  also  this  plain  distmction  between  such  a  law  and  an 
ordinary  license  law  :  that  the  latter  does  not,  like  the  former,  de- 
stroy the  vendible  character  of  the  article,  but,  admitting  this,  re- 
stricts the  power  of  sale  to  certain  selected  persons  licensed  to  sell 
the  article  ;  and  practically  the  difference  is  just  as  great  as  the 
different  terms  license  and  prohibition  import. 

No  one  denies  the  right  of  the  States  to  regulate  the  sale  or 
punish  the  improper  use  of  any  article,  domestic  or  imported,  within 
their  territories,  under  such  customary  and  proper  restrictions  as 
substantially  leaves  to  the  article  its  vendible  character.  It  is  the 
taking  away  of  this  character  from  imported  brandy,  upon  which 
the  duties  have  been  levied  and  paid,  of  which  we  complain  in  this 
case. 

Thus,  the  States  may  and  do  prohibit  sales  of  all  articles  on  the 
Lord's  day,  in  enforcement  of  a  divme  command  ;  of  liquor  to 
drunkards^  children,  &c.,  to  prevent  riot  and  intemperance  ;  and 
they  tax  and  license  hawkers  and  peddlers,  and  auctioneers  of  all 
articles,  and  retailers  of  things  dangerous  in  their  use,  to  prevent 
fraud,  regulate  domestic  trade,  raise  revenue,  and  insure  public 
safety  and  social  order.  All  this,  so  far  from  injuriously  affecting 
the  sale  of  things,  aids  and  assists  it,  by  making  it  safe,  regular, 
profitable,  and  consistent  with  the  well-being  of  the  community. 
The  same  remark  applies  to  quarantine  laws,  and  sanitary  regula- 
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tions  in  general.  They  may  delay  the  Infected  ship,  or  stop  the 
infected  person,  or  even  destroy  the  infected  article  ;  yet  who  does 
not  see  that  in  this  very  way  they  aid  foreign  commerce,  by  making 
it  safe  to  the  community  which  carries  it  on,  and  promote  traffic  in 
imports,  by  preventing  all  danger  m  handling,  using,  or  consuming 
them  ?  Even  these,  however,  may  be  so  needlessly  restrictive,  or, 
still  worse,  totally  prohibitory  in  their  character,  as  obnoxiously  to 
interfere  with  foreign  commerce,  and  in  such  case  would  merit  no 
more  favor,  on  account  of  the  professed  purpose  of  the  law,  than  if 
avowedly  passed  to  prevent  foreign  commerce  in  certain  articles, 
or  to  prevent  it  altogether. 

The  point  where  regulation  ends  and  prohibition  commences  may 
in  some  cases  be  difficult  to  determme,  as  many  practical  questions 
are.  The  cases  must  be  decided  as  they  arise,  and,  as  Mr.  Chief 
Justice  Marshall  suggests  in  Brown  i^.  Maryland,  experience  will 
assist  and  develop  the  true  tests  of  decision. 

It  is  sufficient  that  in  the  case  at  bar  there  is  no  such  difficulty, 
the  design,  end,  and  effect  of  the  law  in  question  being  to  prohibit 
the  sale  of  an  article  made  vendible  m  the  States  by  a  law  of 
Congress. 

The  law  is  deemed  more  objectionable  because  m  effect  it  pro- 
hibits the  sale  of  the  same  article*in  some  towns  m  the  State,  and 
licenses  it  in  others ;  thus  making  the  law  of  Congress  operate 
unequally  within  the  territory  of  the  same  State. 

Finally,  the  record  shows  that  the  only  proof  against  the  plaintiff 
in  error  was  of  the  sale  of  brandy  imported  into  Boston,  upon 
which  the  duties  had  been  duly  levied  and  paid.  He  was  willing 
to  take  a  license  and  to  pay  for  it,  or  to  sell  his  import  tlirough  any 
person  who  was  licensed  to  sell  it ;  but  the  law  forbade  all  sale  in 
any  practicable  shape  in  the  town  in  which  he  lived,  in  derogation 
of  the  right  of  sale  attached  to  an  article  imported  under  the  laws 
of  the  United  States.  In  its  application  to  bis  case  the  law  is 
void,  inasmuch  as  it  derogates  from  a  right  secured  to  him  by  a  law 
of  Congress. 

JIfr.  R,  fV.  Greenty  for  the  State. 

The  law  of  Rhode  Island  is  strictly  a  police  law,  having  for  its 
ol)ject  the  suppression  of  drunkenness,  it  was  not  intended  to 
carry  out  any  object  of  commercial  policy.  It  was  not  intended  to 
secure  to  the  citizens  of  Rhode  Island,  within  her  own  territory  or 
elsewhere,  any  advantages  of  commerce  or  manufactures  oeyood 
what  are  enjoyed  by  the  citizens  of  all  the  other  States.  It  was 
not  intended  to  countervail  any  commercial  policy  of  the  federal 
government. 

It  is  a  law  intended  to  aid  in  the  accomplishment  of  a  great 
moral  reform,  and  indispensable  to  its  success.  The  federal 
government  have  adopted  similar  views  with  the  General  Assembly 
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of  Rhode  Island,  in  a  case  coming  within  the  sphere  of  their  con- 
stitutional power.  An  act  of  Congress  authorizes  the  substitution 
of  tea  and  coffee  for  the  spirit  rations  both  in  the  army  and  navy. 

I  shall  endeavour  to  show  that  the  Rhode  Island  law  does  not 
present  a  case  of  conflict,  upon  any  sound  construction  of  the  con- 
stitution. What  are  the  provisions  of  the  Rhode  Island  law  ?  It 
allows  importation,  and  sale  by  the  importer,  and  every  body  else,  in 
bulk,  as  imported.  It  goes  mrther,  it  allows  a*  retail  trade  to  the 
importer  and  every  body  else  in  the  article  after  bulk  broken, 
and  that  as  low  as  ten  gallons.  It  goes  stiU  further,  and  vests  in 
the  towns  a  discretionary  power  to  decide  at  their  April  town 
meetings,  whether  they  will  grant  licenses  to  sell  in  quantities  under 
ten  gaSons  for  the  coming  year.  The  inhabitants  of  the  .towns  are 
most  interested  in  the  decision,  and  most  able  to  decide  right.  Not 
by  caprice,  but  by  sober  and  enlightened  judgment.  There  is  a 
propriety  in  leaving  the  decision  to  the  towns. 

An  objection  to  the  law  is,  that  practically,  it  is  said,  the  pro- 
hibition of  sales  under  ten  gallons  is  a  total  prohibition.  The  object 
in  fixing  this  amount  was  to  prevent  sale  by  the  glass. 

It  is  said  by  the  counsel  for  the  plaintiff  in  error,  that  this  law  is 
prohibitory.  But  it  is  not  necessarily  so,  nor  probably  so.  Discre- 
tion implies  not  only  the  power  to  decide  either  way,  but  the  prob- 
ability of  such  decisions.  If  all  the  towns  had  been  opposed  to* 
granting  licenses,  then  the  General  Assembly  would  have  passed  a 
general  prohibitory  law. 

It  is  agreed,  that,  if  a  conflict  results  from  the  practical  operation 
of  a  law,  it  must  be  decided  as  if  such  conflict  had  been  intended  by 
the  legislature.  But  the  necessary  effect  must  be  to  conflict,  and 
not  the  possible,  or  even  the  probable  effect. 

There  is  no  evidence  before  the  court  that  every  town  in  the 
State,  except  Cumberland,  has  not  granted  licenses,  which  are  now 
in  full  effect.  And  yet  the  court  is  called  upon  to  pronounce 
this  law  unconstitutional,  upon  the  ground  of  this  possible  prohibi- 
tion, when  the  prohibition  may  not  exist  in  any  town  in  the  State, 
except  Cumberland.  The  power  Vested  in  the  towns  under  this 
law  is  the  same  as  that  vested  in  the  town  cduncils  under  previous 
laws.  A  power  to  grant  licenses  is  a  political  power  in  town  coun- 
cils, and  not  at  all  analogous  to  the  cases  cited  by  the  counsel  for  the 
plaintiff  in  error.  Those  were  cases  of  private  right,  where  a 
mandamus  would  go  to  enforce  it.  Would  such  a  proceeding  lie 
against  a  town  council  by  a  party  to  whom  a  license  had  been 
refused  f  But  erase  from  the  statute  the  entire  provision  vesting, 
any  power  in  the  towns  to  grant  licenses,  and  leave  the  prohibition 
upon  all  sales  under  ten  gallons  absolute.  This  would  not  be  a 
case  of  conflict,  because  it  allows  of  sales  at  retail  as  low  as  ten 
gallons. 

It  is  admitted  that  States  have  a  right  to  pass  license  laws.     All 
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had  license  laws  when  the  constitution  was  adopted ;  no  change 
took  place.  What  is  a  license  law  but  a  prohibition  upon  every 
body  else,  except  the  party  licensed  ?  The  difference  between  a 
license  law  and  the  Rhode  island  law  is  in  the  degree  of  prohibition, 
not  the  principle.  Both  are  prohibitory  ;  the  Rhode  Island  law  may 
become  and  probably  would  become  more  prohibitory  than  an 
ordinary  license  law.  Does  this  difference  render  the  one  law 
void,  when  the  other  b  valid  ?  How  much  more  prohibitory  must 
a  law  be  than  an  ordinary  license  law,  in  order  to  render  it  void  ? 

What  rule  or  prmciple  can  the  court  adopt  in  relation  to  such  a 
subject  ?  How  much  must  be  the  restriction  upon  sales,  after  th^ 
article  is  broken  up,  and  out  of  the  hands  of  the  importer,  in  or- 
der to  render  the  law  void  ?  What  means  has  the  court  to  ascer- 
tain  the  practical  effect  of  restrictions  ?  And  yet  it  is  said  the  effect 
is  to  determine  the  law. 

All  license  laws,  like  the  law  under  consideration,  diminish  im- 
portations and  revenue  by  checking  sales.  Their  object,  like  the 
object  of  the  Rhode  Island  law,  is  to  prevent  drunkenness.  In 
other  words,  to  prevent  consumption.  The  check  upon  importa- 
tion, and  the  diminution  of  the  public  revenue,  is  a  consequence 
of  both  laws,  but  not  their  object. 

If  we  were  to  compare  the  amount  of  sales,  there  beine  no  regu- 
lation by  license,  and  the  amount  of  sales  under  a  well-guarded 
license  law,  it  would  be  very  great,  undoubtedly ;  but  no  one  can  as- 
certain it  with  any  accuracy,  —  certainly  this  court  cannot.  A  plain 
case  of  conflict  must  be  proved. 

This  court,  in  the  exercise  of  its  high  authority,  has  always 
acted  upon  this  subject  with  caution.  It  has  always  required 
a  plain  case  of  unconstitutionality  to  be  made  out. 

The  plaintiff  in  error  says,  the  question  of  conflict  is  a  question 
of  fact ;  but  it  is  not  shown  that  any  town,  except  Cumberland,  has 
refused  to  grant  licenses^     • 

Again  ;  to  render  a  license  law  valid,  how  many  licenses  must  it 
provide  for  ?  One  in  each  town,  or  how  many,  or  one  in  each 
county  ?  AU  license  laws  materially  check  importation,  by  dimin- 
ishing consumption.  What  degree  of  check  and  restriction  will 
render  the  law  void,  on  the  ground  of  conflict  ?  Suppose  the 
Rhode  Island  law  prohibited  sales  as  low  as  five  gallons,  or  one 
gallon,  or  a  quart ;  what  principle  will  the  court  adopt  ? 

License  laws  were  in  force  m  all  the  States  at  the  time  of  the 
adoption  of  the  constitution.  No  alteraUon  of  these  laws  has  been 
made  by  the  States,  and  they  have  never  been,  and  are  not  now, 
complained  of  by  tlie  federal  government.  Thb  shows  that,  by  the 
understandmg  of  all  the  parties  to  that  instrument,  these  laws  do  not 
interfere  with  any  of  the  powers  of  the  federal  government. 

The  true  rule  as  to  conflict  is,  not  a  partial  check  upon  sales,  or  a 
partial  diminution  of  the  revenue.     This  involves  the  inquiry,  how 
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much  check,  how  much  dimioudon  ?  Conflict  is  a  prohibition  of 
all  sales.  It  is  said  the  importation  and  payment  of  duties  imply 
the  right  to  sell,  that  the  retail  sale  is  indispensable  to  give  value  to 
the  wholesale  trade,  and  therefore  a  prohibition  of  the  retail  sale  is 
void.  Payment  of  duties  gives  no  greater  right  than  importation  of 
a  free  article,  tea  or  coflfee. 

But  a  license  law  prohibits  the  retail  sale  to  every  body  but  the 
party  licensed,  and  this  is  agreed  to  be  valid.  The  fact  of  prohi- 
bition, therefore,  does  not  render  the  law  void,  but  the  extent  of  it. 
What  must  that  extent  be  ?  How  can  the  court  ascertain  the  eflfect 
upon  sales  and  importations,  except  the  effect  which  is  a  necessary 
consequence  of  the  law  f  or,  in  other  words,  how  can  they  judge, 
except  of  an  absolute  prohibiuon  of  all  sales  ?  What  means  have 
they  to  ascertain  the  difference  between  the  practical  effects  of 
one  law  and  another,  both  being  prohibitory,  but  prohibitory  in 
different  degrees  f 

In  Brown  v.  State  of  Maryland,  the  true  rule  is  laid  down. 
When  an  import  has  been  broken  up,  or  has  passed  from  the  hands 
of  the  importer,  it  ceases  to  be  an  import.  It  has  then  passed 
into  the  mass  of  property  of  the  State,  and  is  subject  to  its  author- 
ity for  purposes  of  police,  mternal  trade,  and  taxation. 

Unless  tliis  be  so,  Congress  may  prescribe  the  police  regulations 
of  the  States.  They  may  prescribe  the  extent  to  which  a  re- 
strictive regulation  may  be  carried,  in  order  to  be  constitutional. 

We  cannot  overrate  the  importance  of  police  powers  to  the 
States.  The  means  of  social  improvement,  the  success  of  all  m- 
stitutions  of  learning  and  religion,  depend  on  the  preservation  of 
this  power.  We  look  to  the  States  for  the  exercise  of  their  au- 
thority in  aid  of  all  institutions  which  tend  to  improve  and  elevate 
the  moral  and  intellectual  character  of  the  people. 

The  doctrine  of  conflict  must  be  expounded  with  reference  to 
the  principle  of  compromise  on  which  the  constitution  is  founded.  * 

Congress  may  authorize  the  importation  of  an  article  which  is 
very  injurious  to  the  health  or  morals  of  a  State.  The  importer 
may  perhaps  sell  in  bulk  ;  then  the  power  of  Congress  is  exhausted, 
and  the  power  of  the  State  begins.  Upon  such  sale  the  property 
is  mingled  with  the  mass  of  the  other  property  of  the  State,  and 
subject  to  the  State  power,  either  to  tax,  to  prohibit,  or  regulate, 
as  its  purpose  of  police  or  internal  trade  may  require. 

What  does  the  internal  trade  consist  in  ?  In  its  own  products, 
products  of  other  States,  and  products  of  foreign  nations.  If  the 
doctrine  is  true  with  regard  to  foreign  products,  it  is  equally  so 
with  regard  to  products  of  other  States.  Then  the  State  power 
over  the  property  of  its  own  citizens,  within  its  own  territory,  is 
limited  to  products  of  its  own.  There  will  be  two  kinds  of  prop- 
erty ;  one  subject  to  the  power  of  the  State,  and  the  other  exempt 
from  it. 
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Unless  this  be  done,  it  is  said  the  policy  of  Congress  may  be 
countervailed.  We  answer  this  by  saying  that,  on  the  other  band, 
the  police  power  of  the  States  and  the  power  over  mtemal  trade 
will  be  destroyed.  It  is  not  to  be  supposed  that  the  States  will 
countervail  the  policy  of  Congress  merely  to  countervail  it.  The 
compromise  of  the  constitution  goes  upon  a  different  principle,  and 
at  all  events  the  limit  of  the  power  of  Congress. cannot  be  ex- 
ceeded in  order  more  effectually  to  carry  out  its  own  policy.  If 
this  were  a  consolidated  government,  the  difficulty  would  not  exist. 
But  it  is  a  confederation  of  States  ;  external  relations  are  confided 
to  federal  government,  whilst  all  domestic  relations  belong  to  the 
States.  External  policy  may  be  affected  by  regulations  of  interfaal 
trade  or  police  of  Ae  States.  This  results  from  the  confederacy. 
Foreign  commerce  must  be  affected  by  internal  commerce.  Prop- 
erty becomes  the  subject  of  internal  commerce  when  it  has  become 
incorporated  with  the  mass  of  the  property  of  the  State.  Regula- 
tions of  internal  commerce  may  affect  foreign  commerce,  and  for- 
eign commerce  may  affect  internal  commerce.  Both  are  valid, 
nevertheless.  Regulations  of  internal  trade  may  check  importation 
of  foreign  goods,  and  the  introduction  of  foreign  goods  may  affect 
the  internal  trade  and  policy  of  the  State.  If  both  governments 
keep  within  their  constitutional  limits,  there  can  be  no  collision  or 
conflict.  The  laws  of  one  may  affect  the  operation  of  the  laws  of 
the  other.  Thus,  the  police  laws  of  the  States  in  restraining  and 
partially  prohibiting  the  sale  of  spirituous  liquors  may  affect  the  op- 
eration of  the  act  of  Congress  under  which'  they  are  admitted.  But 
this  is  no  conflict.  On  dbe  other  hand,  the  act  of  Congress  admit- 
ting spirituous  liquors  may  countervail  the  policy  of  the  States. 
But  still  there  is  no  conflict.  A  case  of  conflict  must  arise  from 
one  government  or  the  other  exceeding  its  limits,  and  then  the  law 
of  that  government  must  yield  which  has  exceeded  its  authority, 
'  whether  federal  or  State.  The  provision  of  the  constitution  as  to 
its  supremacy,  and  the  laws  passed  under  it,  is  confined  to  laws 
passed  in  conformity  to  its  powers. 

m  m    Andrew  Peirce,  Junior,  and  Thomas  W.  Peirce,  Plain- 

5h5f>4  TIFFS    IN    ERROR,    V.    ThE    StATE    OF    NeW    HAMPSHIRE. 

43f  612 

A  ^1  This  case  originated  in  the  Court  of  Common  Pleas  for  the  coun- 
ty of  Strafford,  and  was  carried  to  the  Superior  Court  of  Judica- 
ture for  the  First  Judicial  District  of  New  Hampshire.  The 
plaintiffs  in  error  were  indicted  for  that  they  did  unlawfully,  know- 
ingly, wilfully,  and  without  license  therefor  from  the  selectmen  of 
said  Dover,  the  same  being  the  town  where  the  defendants  then  re- 
sided, sell  to  one  Aaron  Sias  one  barrel  of  gin,  at  and  for  the 
price  of  $  1 1 .85,  contrary  to  the  form  of  the  statute,  &c. 
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The  counsel  for  the  State  introduced  evidence  to  prove  the  sale 
of  the  gin,  as  set  forth  in  the  indictment ;  and  it  was  proved,  and 
admitted  by  the  defendants,  that  they  sold  to  said  Aaron  Sias,  on 
the  day  alleged  in  the  indictment,  one  barrel  of  American  gin,  for 
the  price  of  $  11.85,  and  took  from  said  Sias  his  promissory  note, 
including  that  sum.  It  appeared  that  it  was  part  of  the  regular 
business  of  the  defendants  to  sell  ardent  spirits  in  lai^e  quantities. 

To  sustain  the  prosecution,  the  counsel  for  the  State  relied  on 
the  statute  of  July  4,  1838,  which  is  in  these  words,  viz. :  — 

*'  An  Act  regulating  the  Sale  of  Wine  and  Spirituous  Liquors. 

"  Sect.  1.  Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives in  General  Court  convened,  That  if  any  person  shall, 
without  license  from  the  selectmen  of  tlie  town  or  place  where  such 
person  resides,  sell  any  wine,  rum,  gin,  brandy,  or  other  spirits,  in 
any  quantity,  or  shall  sell  any  mixed  liquors,  part  of  which  are 
spirituous,  such  person,  so  offending,  for  each  and  every  such  of- 
fence, on  conviction  thereof,  upon  an  indictment  in  the  county 
wherein  the  offence  may  be  committed,  shall  forfeit  and  pay  a  sum 
not  exceeding  fifty  dollars,  nor  less  than  twenty-five  dollars,  for  the 
use  of  such  county. 

''  Sect.  2.  And  be  it  further  enacted,  that  the  third  section 
of  an  act,  passed  July  7,  1827,  entitled,  *  An  act  regulating  li- 
censed houses,'  and  other  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  this  act,  be,  and  the  same  hereby  are,  repealed. 

'' Approved  July  4,  1838." 

The  counsel  for  the  defendants  moved  the  court  to  instruct  the 
jury,  that  if  the  law  of  1838,  under  which  the  respondents  were 
indicted,  was  constituuonal,  the  sale  here  was  contrary  to  law,  and 
the  note  of  Sias  was  void,  and  that  such  a  payment  by  note  was  no 
payment,  and  therefore  there  was  no  sale.  But  the  court  refused 
so  to  instruct  the  jury,  but  directed  them,  that,  on  the  supposition 
the  defendants  could  not  recover  the  contents  of  the  note,  they 
might  notwithstanding  have  violated  the  statute.  The  defendants' 
counsel  then  introduced  evidence  that  the  barrel  of  gin  was  pur- 
chased by  the  defendants  in  Boston,  in  the  Commonwealth  of  Mas- 
sachusetts, brought  coastwise  to  the  landing  at  Piscataqua  Bridge, 
and  from  thence  to  the  defendants'  store,  in  Dover,  and  afterwards 
sold  to  Sias  in  the  same  barrel  and  in  the  same  condition  in  which 
it  was  purchased  in  Massachusetts.  And  the  defendants'  counsel 
contended  that  the  aforesaid  statute  of  July  4,  1838,  was  unconsti- 
tutional and  void,  because  the  same  is  in  violation  of  qertain  public 
treaties  of  the  United  States  with  Holland,  France,  and  other  coun- 
tries, containing  stipulations  for  the  admission  of  spirits  into  the 
United  States,  and  because  it  is  repugnant  to  the  two  following 
clauses  in  the  constitution  of  the  United  States,  viz. :  — 

^'  No  State  shall,  without  the  consent  of  the  Congress,  lay  any 
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imposts  or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws.*'  "  The  Con- 
gress shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes." 

And  the  defendants'  counsel  contended  that  the  jury  were  the 
judges  of  the  law  as  well  as  the  fact  in  the  case ;  that  it  was  their  duty 
to  judge  of  the  constitutionality  of  the  act  of  July  4,  1838,  and  to 
form  their  own  opinion  upon  that  question  ;  and  that  the  court  were 
not  to  instruct  the  jury  relative  to  questions  of  law,  as  in  civil  cases, 
but  were  merely  to  give  advice  to  the  jury  in  matters  of  law.  The 
court  instructed  the  jury,  that  the  position  that  the  jury  were 
judges  of  the  law  as  well  as  of  the  fact,  as  contended  for  by  the 
defendants'  counsel,  was  not  correct,  to  the  extent  of  the  general 
terms  in  which  it  was  stated  ;  that  the  same  rule  existed  in  this 
respect  in  criminal  cases  which  prevailed  in  civil  cases  ;  that  it  was 
the  duty  of  the  court  to  instruct  the  jury  in  relation  to  questions  of 
law,  and  that  the  court  was  responsible  for  the  correctness  of  the 
instructions  given  ;  and  in  case  of  conviction,  if  the  instructions 
were  wrong,  the  verdict  might  be  set  aside  for  that  cause  ;  but  that 
the  jury  had  the  power  to  overrule  the  instructions  of  the  court,  and 
decide  the  law  contrary  to  those  instructions,  through  their  power 
to  give  a  general  verdict  of  acquittal ;  and  that  if  they  did  so,  and 
acquitted  the  defendants,  the  court  could  not  correct  the  matter  if 
the  jury  had  erred,  because  the  defendants  could  not  in  such  case 
be  tried  again ;  and  that  the  circumstance,  that  the  jury  had  thus 
the  power  to  overrule  the  instructions  of  the  court,  m  case  of  an 
acquittal,  did  not  show  that  they  had  a  right  to  judge  of  the  law. 
The  court  further  instructed  the  jury,  that  the  statute  of  July  4, 
1838,  was  not  entirely  void,  if  it  might  have  an  operation  constitu- 
tionally in  any  case  ;  and  that,  as  far  as  this  case  was  concerned,  it 
could  not  be  in  violation  of  any  treaty  with  any  foregn  power  which 
had  been  referred  to,  permitting  the  introduction  of  foreign  spirits 
into  the  United  States,  because  the  liquor  in  question  here  was 
proved  to  be  American  gin.  The  court  further  instructed  the  jury 
that  this  statute,  as  it  regarded  this  case,  was  not  repugnant  to  the 
clause  in  the  constitution  of  the  United  States  providing  that  no 
Stale  shall,  without  the  consent  of  Congress,  lay  any  duty  on  im- 
ports or  exports,  because  the  gin  in  this  case  was  not  a  foreign 
article,  and  was  not  imported  into,  but  had  been  manufactured  in, 
the  United  Slates.  The  court  further  instructed  the  jury,  that  this 
State  could  not  regulate  commerce  between  this  and  other  States  ; 
that  this  State  could  not  prohibit  the  introduction  of  articles  from 
another  State  with  such  a  view,  nor  prohibit  a  sale  of  them  with 
such  a  purpose,  but  that,  although  the  State  could  not  make  such 
laws  with  such  views  and  for  such  purposes,  she  was  not  entirely 
forbidden  to  legislate  in  relation  to  articles  introduced  from  foreign 
countries  or  from  other  States  ;  that  she  might  tax  them  the  same 
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as  Other  property,  and  might  regulate  the  sale  to  some  extent ;  that 
a  State  might  pass  health  and  police  laws  which  would,  to  a  certam 
extent,  affect  foreign  commerce,  and  commerce  between  the 
States  ;  and  that  this  statute  was  a  regulation  of  that  character,  and 
constitutional.  And  the  court  further  said,  in  conclusion  (the  sale 
being  admitted^  and  the  instructions  of  the  court  that  the  law,  as  ap- 
plicable to  this  case,  was  constitutional,  having  been  given),  that 
nothing  farther  remained  in  this  particular  case,  unless  the  jury  saw 
fit  to  exercise  the  power  that  they  possessed  of  overruling  the  in- 
structions of  the  court,  and  giving  a  verdict  contrary  to  those  instruc- 
tions ;  and  that  if  they  did  so,  and  acquitted  the  defendants,  the 
court  could  not  set  aside  the  verdict,  even  if  an  error  had  been 
committed. 

The  jury  having  returned  a  verdict,  that  the  defendants  were 
guilty,  the  defendants  excepted  to  the  foregoing  instructions,  and  to 
what  is  said  in  conclusion  of  the  charge  as  aforesaid,  and  filed  this 
bill ;  which  was  sealed  and  allowed. 

Joel  Parker. 

This  judgment  having  been  aflirmed  by  the  Superior  Court  of 
Judicature,  a  writ  of  error  brought  the  case  up  to  this  court. 

It  was  argued  at.a  prior  term,  by  Mr.  Hale^  for  the  plaintifl^  in 
error,  and  Mr.  Burke^  for  the  State,  and  held  until  now  under  a 
curia  advisare  vult. 

Mr.  Haky  for  the  plaintiffs  in  error. 

As  the  questions  relating  to  the  several  interrogatories  which 
were  propounded  to  the  jurors,  and  those  which  the  court  below 
refused  to  have  put  to  them,  and  the  question  whether,  in  criminal 
cases,  the  jury  are  judges  of  the  law  as  well  as  the  fact,  and  every 
other  question  raised  in  the  bill  of  exceptions  to  the  ruling  of  the 
judge  who  tried  the  case,  save  the  single  one  of  the  constitutionality 
of  the  law  of  New  Hampshire^  entitled  *'  An  act  regulating  the  sale 
of  wine  and  spirituous  liquors,"  passed  July  4,  1838,  belonged  ap- 
propriately to  the  superior  court  of  that  State  finally  to  adjudicate 
upon,  and  are  not  supposed  in  this  case  to  appertain  to  the  jurisdiction 
of  this  court,  I  shall  pass  them  over  entirely,  and  proceed  at  once 
to  t|ie  consideration  of  the  only  question  which  this  case  presents  to 
this  tribunal  for  decision.  That  question  is,  —  "  Is  the  act  of  the 
legislature  of  New  Hampshire,  above  mentioned,  in  accordance 
with,  or  in  contravention  of,  the  constitution  of  the  United  States  ?  ^ 

The  plaintiffs  in  error  contend  that  it  is  repugnant  to  that  clause 
of  the  constitution  of  the  United  States  which  provides  that  "  no 
State  shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely  neces* 
sary  for  executing  its  inspection  laws  "  ;  also,  because  it  is  repug- 
nant to  that  clause  wliich  declares  that  ''  the  Congress  shall  have 
47* 
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power  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  Stales  and  with  the  Indian  tribes." 

Believing  that  the  whole  ground  covered  by  this  case  has  been 
more  than  once  considered  by  this  court,  fully  and  ably  argued  by 
eminent  and  distinguished  counsel  on  both  sides  of  the  question,  and 
so  palpably  and  distinctly  decided  in  divers  cases,  especially  in 
Brown  v.  Maryland,  12  Wheat.  419,  that  it  is  not  in  the  power  of 
sophistry  even  to  withdraw  this  law  from  that  sphere  of  legislation 
which  the  decision  in  that  case  prohibited  to  the  States,  I  trust  I 
shall  be  considered  as  having  fully  discharged  my  duty  to  my  clients, 
when  I  have  briefly  adverted  to  a  very  lew  of  the  many  palpable 
reasons  assigned  by  the  court  for  the  ground  they  then  assumed, 
and  which,  it  is  confidently  believed,  will  avail  to  the  plamtifis  in 
error  in  the  present  case. 

If  this  barrel  of  gin  had  been  imported  from  a  foreign  country, 
could  the  State  of  New  Hampshire  have  prohibited  its  introduction 
into  their  territory  }  The  answer  to  this  interrogatory  is  obvious 
and  palpable.  It  will  not  for  a  moment  be  contended,  that,  while 
the  constitution  prohibits  any  State  from  laying  any  imposts  or  du- 
ties on  imports  or  exports,  the  right  is  left  to  the  several  States  to 
!>rohibit  importations  altogether.  The  power  of  regulating  imports 
irom  foreign  countries  falls  so  directly  and  inevitably  under  the 
power  to  regulate  commerce,  that  it  has  never  1been  denied  to  be* 
long  to  Congress.  I  shall  proceed  upon  the  assumption,  that  no  one 
can  controvert  this  plain  proposition.  If  the  Stale  could  not  pro- 
hibit its  importation  from  a  foreign  country,  could  the  State  prohibit 
its  sale  ?  Clearly  not.  Justice  Story,  in  his  Commentaries  (vol. 
2,  §  1018),  says:  — "  There  is  no  diflference,  in  effect,  between 
a  power  to  prohibit  the  sale  of  an  article  and  a  power  to  prohibit  its 
introduction  into  the  country.  The  one  would  be  a  necessary  con- 
sequence of  the  other.  No  goods  would  be  imported  if  none  could 
be  sold." 

Chief  Justice  Marshall  (Brown  r. 'Maryland,  12  Wheat.  446), 
says  :  —  "If  this  power  reaches  the  interior  of  a  State,  and  may  be 
there  exercised,  it  must  be  capable  of  authorizing  the  sale  of  those 
articles  which  it  introduces.  Commerce  is  intercourse  ;  one  of  its 
most  ordinary  ingredients  is  traffic.  It  is  inconceivable  that  the 
power  to  authorize  this  traffic,  when  given  in  the  most  comprehen- 
sive terms,  with  the  intent  that  its  efficacy  should  be  complete, 
should  cease  at  the  point  where  its  continuance  is  indispensable  to 
its  value.  To  what  purpose  should  the  power  to  allow  miportation 
be  given,  unaccompanied  with  the  power  to  authorize  a  sale  of  the 
thing  imported  ?  Sale  is  the  object  of  importation,  and  is  an  essential 
ingredient  of  that  intercourse  of  which  importation  constitutes  a  part. 
It  is  as  essential  an  ingredient,  as  indispensable  to  the  existence  of 
the  entire  thing,  then,  as  importation  itself.  It  must  be  considered 
«5  a  component  part  of  the  power  to  regulate  commerce.     Congress 
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has  a  right,  not  only  to  authorize  importation,  but  to  authorize  the 
importer  to  sell." 

Upon  these  authorities,  I  take  it  to  be  clear,  that,  if  this  barrel  of 

fin  had  been  imported  from  a  foreign  counUy,  the  State  of  New 
[ampshire  neither  could  have  prohibited  its  introduction  into  their 
territory,  nor  its  sale  while  it  remained  in  the  situation  in  which  it 
was  imported. 

The  next  question  is,  whether,  it  being  an  importation  from  a 
sister  State  instead  of  a  foreign  country,  it  is  not  equally  protected 
by  the  constitution  and  laws  of  the  Union  ;  or,  in  other  words,  is 
commerce  with  foreign  nations  put  on  a  better  foundation  by  the 
constitution  than  commerce  between  the  several  States  f  There 
surely  is  nothing  in  the  words  of  the  constitution,  nothing  in  the 
manner  in  which  the  constitution  is  expressed,  to  warrant  such  a 
position.  The  provisions  applicable  to  both  species  of  commerce 
are  found  in  the  same  sentence,  the  one  inunediately  following  the 
other.  But  we  are  not  left  to  conjecture  on  this  subject.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court,  in  the  case 
(Brown  v.  Maryland)  before  cited,  says  :  —  "  It  may  be  proper  to 
add,  that  we  suppose  the  principles  laid  down  in  this  case  to  apply 
equally  to  importations  from  a  sister  State."  Justice  Story,  in  his 
Commentaries  (vol.  2,  §1062),  says:  —  ''The  importance  of 
the  power  of  regulating  commerce  among  the  States,  for  the  pur- 
poses of  the  Union,  is  scarcely  less  than  that  of  regulating  it  with 
sovereign  States.  The  history  of  other  nations  furnishes  the  same 
admonition.  In  Switzerland,  where  the  union  is  very  slight,  it  has 
been  found  necessary  to  provide,  that  each  canton  shall  be  obliged 
to  allow  a  passage  to  merchandise  through  its  jurisdiction,  without 
an  augmentation  of  tolls.  In  Germany,  it  is  a  law  of  the  empire, 
that  the  princes  shall  not  lay  toUs  on  customs  or  bridges,  rivers  or 
passages,  without  the  consent  of  the  emperor  and  Diet.  But  these 
regulations  are  but  imperfectly  obeyed,  and  great  public  mischiefs 
have  followed.  Indeed,  without  this  power  to  regulate  commerce 
among  the  States,  the  power  of  regulating  foreign  commerce  would 
be  incomplete  and  ineffectual.  The  very  laws  of  the  Union  in  re- 
gard to  the  latter,  whether  for  revenue,  for  restriction,  for  retalia- 
tion, or  for  encouragement  of  domestic  products  or  pursuits,  might 
be  evaded  at  pleasure,  or  rendered  impotent.  In  short,  in  a  practical 
view,  it  is  impossible  to  separate  the  regulation  of  foreign  commerce 
and  domestic  commerce  among  the  States  from  each  other.  The 
same  public  policy  applies  to  each  ;  and  not  a  reason  can  be  as- 
signed for  con6ding  the  power  over  the  one,  which  does  not  con- 
duce to  establish  the  propriety  of  conceding  the  power  over  the 
other." 

If  these  authorities  can  establish  a  position,  then  is  an  importa- 
tion like  the  one  in  the  case  under  consideration  entitled  to  the 
same  privileges  and  immunities,  including,  of  course,  the  right  to 
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sell,  that  would  have  belonged  to  it  if  it  bad  been  an  importation 
from  a  foreign  country. 

This  law  of  New  Hampshire  has  sometimes  been  supposed  to  be 
saved  from  the  operation  of  the  constitutional  principles,  as  laid  down 
by  the  court  in  the  case  of  Brown  v.  Maryland,  by  the  decision  in 
New  York  r .  Mihi,  1 1  Peters,  1 02.  An  attentive  examination  of  that 
case,  so  far  as  any  analogy  is  found  to  exist  between  that  and  the 
present,  will  furnish  no  foundation  upon  which  to  base  any  such 
conclusion.  Instead  of  overruling  the  doctrines  sanctioned  by  the 
court,  in  the  cases  of  Gibbons  v,  Ogden,  9  Wheat.  1,  and  Brown  v. 
Maryland,  the  court  say,  that  the  question  involved  in  the  case  of 
New  York  v.  Miln  is  not  the  very  point  decided  in  either  of  the 
cases  ab(tve  referred  to  ;  but,  on  the  contrary,  the  prominent  facts 
of  that  case  were  in  striking  contrast  with  those  which  characterized 
the  case  of  Gibbons  v,  Ogden  ;  nor,  say  the  court,  is  there  the  least 
likeness  between  the  facts  of  this  case  and  those  of  Brown  v.  Ma-' 
ryland.  And  the  reasons  upon  which  the  decision  in  the  last-named 
case  rests  are  repeated  and  reaffirmed  in  the  case  of  New  York  r. 
Mihi.  The  court,  in  statmg  the  difference  between  the  two  cases, 
say  :  —  "  Now  it  is  difficult  to  perceive  what  analogy  there  can  be 
between  a  case  where  the  right  of  the  State  was  inquired  Into,  in 
relation  to  a  tax  imposed  upon  the  sale  of  imported  goods,  and  one 
where,  as  in  this  case,  the  inquiry  is  as  to  its  right  over  persons 
within  its  acknowledged  jurisdiction  ;  the  goods  are  the  subject  of 
commerce,  the  persons  are  not.  The  court  did,  indeed,  extend 
the  power  to  regulate  commerce,  so  as  to  protect  the  goods  im- 

Eorted  from  a  State  tax  after  they  were  landed,  and  were  yet  in 
ulk  ;  but  why  ?  Because  they  were  the  subjects  of  commerce, 
and  because,  as  the  power  to  regulate  commerce,  under  which  the 
importation  was  made,  implied  a  right  to  sell,  that  right  was  com- 

Elete,  without  paying  the  State  for  a  second  right  to  sell,  whilst  the 
ales  or  packages  were  in  their  original  form.  But  how  can  this 
apply  to  persons  ?  They  are  not  the  subject  of  commerce  ;  and 
not  being  imported  goods,  cannot  fall  within  a  train  of  reasoning 
founded  upon  the  construction  of  a  power  given  to  Congress  to  reg- 
ulate commerce,  and  the  prohibition  to  the  States  from  imposing  a 
duty  on  imported  goods."  Keeping  this  palpable  and  most  obvious 
distinction  in  view,  and  ascertainmg  what  were  the  points  raised  and 
settled  in  the  case  of  New  York  v.  Miln,  there  is  no  danger  of  the 
•mind  being  misled  by  any  of  the  remarks  of  the  court  in  delivering 
their  opinion  in  that  case.  The  State  of  New  York  passed  a  law, 
requiring  the  master  of  every  vessel  arriving  in  New  York  from  any 
foreign  port,  or  from  a  port  of  any  of  the  States  of  the  United 
States  other  than  New  York,  under  certain  penalties,  to  make  a 
report  in  writing,  containing  the  names,  ages,  and  last  legal  settle- 
ment of  every  person  who  shall  have  been  on  board  the  vessel 
conunanded  by  him  during  the  voyage.     It  was  contended  by  tlie 
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defendant  in  that  case,  th^t  ^'  the  act  of  the  legislature  of  New  York 
aforesaid  assumes  to  regulate  trade  and  commerce  between  the  port 
of  New  York  and  foreign  ports,  and  is  unconstitutional  and  void.^' 

The  court  decided  that  it  was  not  a  regulation  of  commerce  ; 
that  persons  were  not  a  subject  of  commerce,  and  that  it  did  not 
come  within  the  principles  settled  in  Gibbons  v.  Ogden,  or  Brown 
V.  Maryland. 

Nor  can  a  distinction  be  found  between  this  case  and  that  of 
Brown  v.  Maryland,  from  the  fact,  that  in  Maryland  the  importer 
was  compelled  to  pay  fifty  dollars  for  his  Ucense,  and  in  New 
Hampshire  it  does  not  appear  that  he  is  compelled  to  pay  any  thing. 
Chiel  Justice  Marshall,  in  stating  that  case,  says  :  —  '*  The  cause 
depends  entirely  on  the  question,  whether  the  legislature  of  a  State 
can  constitutionally  require  the  importer  of  foreign  articles  to  take 
out  a  license  from  the  State  before  he  shall  be  permitted  to  sell  a 
bale  or  package  so  imported." 

To  that  inquiry  the  court  by  its  decision  gave  a  negative  answer  ; 
and  when  they  add,  as  the  constitution  most  palpably  authorized 
them  to,  that  '•'  the  principles  laid  down  in  this  case  apply  equally 
to  importations  from  a  sister  State,"  it  seems  that  they  decided 
every  principle  involved  in  the  case  at  bar,  unless  there  be  some- 
thing peculiar  in  the  subject-matter  upon  which  the  legislature  of 
New  Hampshire  has  legislated,  viz.  wme  and  spirituous  liquor  ; 
upon  which  I  propose  to  submit  a  few  suggestions  presently.  The 
question  was  not  as  to  the  amount  to  be  paid  for  the  license,  nor 
whetlier  anv  thing  was  to  be  paid,  but  as  to  the  right  of  the  State 
to  require  it  under  any  circumstances. 

Now  let  us  see  what  this  act  of  the  legislature  of  New  Hampshire 
undertakes  to  do.  It  assumes  that  the  State  may  prohibit,  under 
severe  penalties  to  every  one  witliin  her  limits,  the  entire  commerce 
in  wines  and  ardent  spirits.  No  matter  that  we  have  treaties  with 
foreign  powers  authorizing  their  importation  and  sale  into  the  coun- 
try ;  no  matter  that  Congress  have  admitted  them  into  the  country 
under  the  general  laws  of  the  whole  Union,  and,  to  encourage  the 
manufacture,  have  made  such  as  are  produced  from  certain  specified 
substances  entitled  to  debenture  upon  exportation  ;  no  matter  that 
the  government  of  this  Union  at  this  moment  derives  no  inconsider- 
able portion  of  its  revenue  from  the  duties  levied  upon  these  pro- 
scribed articles  of  commerce  ;  this  act  of  New  Hampshire  subjects 
every  individual  who  sells  a  barrel,  hogshead,  cargo,  or  any  quan-* 
tity,  great  or  small,  without  a  license  from  the  selectmen  of  some 
one  of  her  towns,  to  the  ignominy  and  expense  of  a  criminal  prose- 
cution, conviction,  and  fine  or  imprisonment. 

Is  there  any  thing  in  the  nature  of  the  object  concerning  which 
New  Hampshire  has  legislated  to  constitute  it  an  exception  from 
these  general  provisions  ?  It  is  wortliy  of  notice,  that  a  large  pro- 
portion of  the  articles  for  the  sale  of  which  the  laws  of  Maryland 
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required  a  license,  and  which  laws  this  court  pronounced  unconsti* 
tutional,  consisted  of  various  kinds  of  distilled  spirituous  liquors  ; 
and  it  did  not  occur  to  the  distinguished  counsellors  engaged  in  that 
case,  that  there  was  any  thing  in  that  circumstance  to  call  for  the 
application  of  a  rule  of  construction  different  from  what  was  apphed 
to  other  subjects  of  conmierce. 

The  court  below,  in  the  case  at  bar,  admit  that  the  State  of  New 
Hampshire  cannot  regulate  commerce  between  that  and  the  other 
States  ;  that  they  cannot  prohibit  the  introduction  of  articles  from 
another  State,  with  such  a  view,  nor  prohibit  the  sale  of  them  for 
such  a  purpose  ;  but  that  a  State  might  pass  health  and  police  laws, 
which  would,  to  a  certain  extent,  affect  foreign  commerce,  and 
conmierce  between  the  States  ;  and  that  this  statute  was  a  regula- 
tion of  that  character,  and  constitutional. 

The  doctrine  of  the  right  of  a  State  to  pass  health  and  police 
laws,  carried  to  the  extent  here  claimed,  would  be  a  vutual  abroga- 
tion of  the  constitution,  and  a  total  nullification  of  that  power  in  the 
general  government  to  regulate  commerce,  which  was  one  of  the 
chief  objects  proposed  to  be  attamed  by  the  establishment  of  the 
federal  constitution.  Let  us  test  this  principle  by  some  subject 
other  than  wine  and  ardent  spirits.  Many  philanthropists  and  phy- 
sicians contend  that  the  use  of  tobacco  is  as  injurious  as  that  of 
intoxicating  drink.  Will  it  for  a  moment  be  supposed  that  there- 
fore a  State,  or  any  number  of  States,  may  prohibit  the  mtroduction 
of  tobacco  within  their  borders,  and  make  the  selling  of  it  an  in- 
dictable offence  ?  May  one  or  more  of  the  wool-growing  States 
of  this  Union,  under  the  right  to  make  health  and  police  regulations, 
prohibit  the  introduction  of  cotton  into  tlieir  limits,  and  make  him 
who  would  sell  it  a  felon,  and  then  escape  the  condemnation  so 
justly  due  to  such  an  unwarrantable  assumption  of  power,  on  the 
ground  that  it  was  more  healthful  for  their  citizens  to  be  clad  in 
woollen  than  in  cotton  garments  ?  Not  a  few  reformers  of  the 
present  day  believe  and  affirm  that  the  use  of  tea  and  coffee  is,  in 
all  cases,  injurious  ;  and  if  such  a  sect  should  momentarily  acquire 
the  ascendency  in  any  of  the  State  legislatures,  may  they  render 
commerce  in  diose  articles  criminal  ? 

Another  sect  of  reformers,  by  no  means  despicable  in  point  of 
numbers  or  talents,  honestly  believe,  and  strenuously  assert,  that  the 
use  of  animal  food  is  an  evil  which  ought  not  to  be  tolerated ;  but 
may  a  State,  a  majority  of  whose  citizens  entertain  such  an  opinion, 
punish  with  fine  and  imprisonment  the  act  of  selling  beef  and  pork, 
imported  from  a  sister  State  ? 

May  a  State  engaged  in  the  whale  fishery  prohibit  the  introduc- 
tion of  tallow  candles,  and  make  the  sale  of  them  criminal  on  any 
such  pretence,  or  a  State  interested  in  the  manufacture  of  the 
latter  article  prohibit  the  introduction  of  oil,  or  sperm  candles  ? 

It  may  be  urged  that  no  such  abuse  of  this  power  is  to  be  appre- 
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hended.  But  an  answer  to  such  a  suggestion  is  found  given  by  that 
eminent  and  learned  judge  who  delivered  the  opinion  of  the  court  in 
the  case  of  Brown  v.  Maryland,  where  he  says,  —  "  All  power  may 
be  abused.  It  might  with  equal  justice  be  said,  that  no  State  would 
be  so  blind  to  its  own  interest  as  to  lay  duties  on  importation  which 
would  either  prohibit  or  diminish  its  trade.  Yet  the  fraraers  of  our 
constitution  have  thought  this  a  power  which  no  State  ought  to  ex- 
ercise.*' And  Justice  Story,  in  his  Commentaries  (vol.  2,  §  1066), 
lays  down  this  express  limitation  to  the  power  of  .a  State  to  pass 
inspection  laws,  health  laws,  &c.,  —  "  that  they  do  not  conflict  with 
the  powers  delegated  to  Congress.'*  And  Chief  Justice  Marshall 
says  expressly,  "that  it  cannot  interfere  with  any  regulation  of 
commerce." 

Let  it  not  be  forgotten  that  the  oppressed  and  degraded  condition 
of  commerce  was  one  of  the  most  urgent  and  pressing  reasons  which 
induced  the  formation  of  the  constitution.  "  Before  that  time  each 
State  regulated  it  with  a  single  view  to  its  own  interest ;  and  our 
disunited  eflforts  to  counteract  their  restrictions  were  rendered  im- 
potent by  a  want  of  combination.  Congress,  indeed,  possessed  the 
power  of  making  treaties  ;  but  the  inability  of  the  federal  govern- 
ment to  enforce  them  had  become  so  apparent  as  to  render  that 
power,  in  a  great  de^ee,  useless.  Those  who  felt  the  imury  arising 
from  this  state  of  things,  and  those  who  were  capable  of  estimating 
die  influence  of  commerce  on  the  prosperity  of  nations,  perceived 
the  necessity  of  giving  the  control  over  this  important  subject  to  a 
single  government.  It  is  not,  therefore,  matter  of  surprise,  that  the 
grant  should  be  as  extensive  as  the  mischief,  and  should  comprehend 
all  foreign  conmierce,  and  all  commerce  between  the  States."  — 
2  Story's  Commentaries,  §  1054.  This  power,  if  it  be  permitted 
to  the  States,  will  be  abused.  There  is  no  safety  for  the  whole 
people  in  placing  it  anywhere  save  in  those  hands  where  the  con- 
stitution has  placed  it.  If,  on  any  pretence,  however  specious,  for 
the  purpose  of  advancing  any  cause,  however  popular  or  praise- 
worthy, this  function  of  the  general  government,  so  vital  to  its 
character,  may  be  usurped  by  a  State  legislature,  the  barrier  be- 
tween the  two  powers  is  broken  down,  and  the  purposes  of  the 
Union  itself  defeated.  Fanaticism  never  proposed  a  measure  so 
wild  and  absurd,  that  specious  and  plausible  arguments  have  not 
been  devised  to  sustain  the  measures  by  which  it  would  eflTect  its 
object. 

This  case  finds  that  the  plaintiffs  in  error  purchased  this  barrel 
of  gin  in  Massachusetts.  No  law  of  any  State,  or  of  the  Union, 
was  violated  bjr  that  act.  They  were,  thus  far,  in  the  pursuit  and 
prosecution  of  a  lawful  commerce.  They  brought  it  coastwise  to 
the  landing  at  Piscatacma  Bridge  (in  Nqw  Hampshire),  and  from 
thence  to  their  store  in  Dover.  No  law  is  yet  broken.  And  then, 
in  the  same  barrel,  and  in  the  same  condition  in  which  it  was  pur- 
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chased  in  Massachusetts,  and  in  which  they  imported  it  from  a  sister 
State,  they  sold  it  to  Sias.  If,  as  this  court  has  ahready  decided, 
the  same  principles  apply  to  commerce  between  the  States  that  ap- 
ply to  commerce  with  foreign  nations,  may  it  not,  without  arrogance 
or  presumption,  be  asked,  if  human  ingenuity  can  honestly  distin- 
guish this  case  from  the  one  ahready  decided  by  this  court,  and  so 
often  referred  to  ? 

Perhaps  I  owe  an  apology  to  this  honorable  court  for  urging  upon 
them  arguments  so  familiar  and  principles  so  well  settled  ;  but  be- 
lieving, as  my  clients  do,  that,  instead  of  receivings  as  they  were 
entitled  to,  the  protection  of  the  government  in  their  lawful  business, 
they  have  been  branded  as  criminals,  their  property  taken,  and  their 
constitutional  rights  trampled  upon,  they  have,  in  the  last  resort, 
appealed  <o  this  tribunal  for  that  redress  and  protection  against  un- 
constitutional State  legislation,  to  afford  which  so  eminent^  belongs 
to  this  honorable  court. 

They  rely  with  confidence  upon  the  assurance  that  here,  at  least, 
law  may  be  administered,  right  defended,  and  justice  maintained, 
uncontaminated  by  the  breath  of  a  local  and  temporary  diseased 
sentiment,  which,  in  its  misguided  and  abortive  attempts  at  reform, 
essays  to  eradicate  physical  and  moral  evil  from  society,  and  cor- 
ruption from  the  human  heart,  by  the  wondrous  efficiency  of  legisla- 
tive enactment.  They  rely  with  confidence  upon  that  protection  to 
commerce  which  this  court,  on  divers  occasions,  have  extended, 
though,  m  so  doing,  they  have  been  under  the  necessity  of  pro- 
nouncing the  legislation  of  more  than  one  State  mvalid  and  uncon- 
stitutional. It  was  to  protect  commerce  that  tliis  Union  was  estab- 
lished. Take  away  that  power  from  the  general  government,  and 
the  Union  cannot  long  survive. 

Having  thus  referred  the  court  to  the  positions  which  I  suppose 
sustain  my  clients,  —  positions  occupied  and. illustrated  by  the  pro- 
found learning,  deep  research,  and  luminous  reasoning  of  Marshall 
and  Story,  in  their  expositions  of  this  branch  of  the  constitution,  • — 
I  leave  this  case,  in  the  confidence  that  my  clients,  in  common  with 
all  the  other  citizens  of  this  whole  country,  will  ever  find  (as  they 
ever  have  in  times  past)  in  this  court  a  full  and  ample  protection  for 
their  constitutional  rights,  against  which  the  waves  of  fanaticism,  as 
well  as  of  faction,  may  beat  harmlessly. 

Mr.  Burke^  for  the  State. 

(The  argument  upon  the  two  first  pomts,  respecting  the  rights  of 
the  jury,  is  omitted.) 

III.  The  third  and  last  point  raised  in  this  case  is  the  following, 
viz.  :  — 

That  the  court  by  wjiom  this  cause  was  tried  instructed  the 
jury  that  the  act  of  the  legislature  of  the  State  of  New  Hampshire, 
approved  July  4,  1838,  under  which  the  plaintiffs  in  error  were  in- 
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dieted,  was  not  repugnant  to  the  constitution  of  the  United  States, 
nor  to  any  treaty  between  the  United  States  and  foreign  nations. 

The  provisions  of  the  constitution  of  the  United  States,  to  which 
the  law  of  the  State  of  New  Hampshire  is  alleged  to  be  repugnant, 
are  in  the  following  words  :  — 

1.  '^  No  State  shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executingits  inspection  laws."  Art.  1,  §  10, 
part  of  2d  clause. 

2.  "  The  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  among  the  several  States,  and  with  the  Indian 
tribes."     Art.  1,  §  8,  clause  3, 

The  act  before  mentioned  is  also  alleged  to  be  repugnant  ^^  to 
certain  public  treaties  of  the  United  States  with  Holland,  France, 
and  other  countries,  contaming  stipulations  for  the  admission  of 
spirits  into  the  United  States." 

By  the  admission  of  the  plaintiffs  in  error  on  the  trial,  it  appears 
that  the  ^^gin"  alleged  in  the  indictment  to  have  been  sold  by 
them  was  **  American  gin." 

Therefore,  taxing  the  gin,  or  prohibiting  its  sale,  except  upon  the 
terms  of  the  act  of  the  State  of  New  Hampshire,  before  referred 
to,  did  not  conflict  with  the  clause  of  the  constitution  of  tlie  United 
States  first  cited  above  ;  because  it  was  not  an  "  import,"  nor  an 
'*  export,"  in  the  sense  of  that  provision  of  the  constitution. 

And  for  the  same  reason,  taxing,  or  restricting  its  sale,  did  not 
conflict  with  the  first  member  of  the  second  clause  of  the  constitu- 
tion, above  cited,  which  clothes  Congress  with  the  power  *'  to  reg- 
ulate commerce  with  foreign  nations  "  ;  nor  with  tne  last  member 
of  the  clause,  which  empowers  Congress  to  regulate  commerce 
"  with  the  Indian  tribes  "  ;  nor  with  the  public  treaties  of  the  United 
States  with  foreign  nations. 

If  it  conflict  with  any  provision  of  the  constitution,  it  is  with  the 
second  member  of  the  second  clause  above  cited,  which  gives  Con- 
gress the  power  to  regulate  commerce  ''  among  the  several  States  "  ; 
and  that,  it  is  apprehended,  is  the  only  question  of  which  this  tribu- 
nal has  cognizance  in  this  case.  But,  before  proceeding  to  the  ar- 
gument of  this  question,  the  supposed  ground  on  which  the  plaintifiTs 
in  error  rely  will  be  briefly  examined. 

It  is  anticipated  that  the  plaintifiTs  in  error  will  rely  mainly  on  the 
case  of  Brown  v.  The  State  of  Maryland,  reported  in  12  Wheat.  419; 
6  Cond.  Rep.  554.  It  therefore  becomes  necessary  to  compare  the 
facts  of  that  case  with  the  present,  and  to  examine  the  principles  laid 
down  by  Chief  Justice  Marshall  in  giving  the  opinion  of  the  court. 

That  case  was  an  indictment  for  selling  ''  one  package  of  foreign 
dry  goods,"  contrary  to  an  act  of  the  legislature  of  the  State  of 
Maryland,  requiring  all  "  importers"  of  "  foreign  goods  and  com- 
modities," selling  the  same  by  wholesale,  in  bulk,  to  take  out  a  li« 
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cense,  under  a  penalty  of  one  hundred  dollars,  and  the  forfeiture 
of  the  amount  of  the  license  tax,  which  was  fifty  dollars,  for  a 
neglect  to  comply  with  the  provisions  of  the  act.  The  act  of  the 
legislature  of  Maryland  was  a  revenue  law,  and  a  tax  imposed  upon 
the  importer  under  the  form  of  a  license  tax,  a  revenue  tax,  and  not  a 
police  regulation  to  restrain  the  sale  of  an  article  which  was  deemed 
injurious  to  the  health  and  morals  of  the  people  of  that  State.  The 
persons  taxed  were  the  unporters  of  foreign  goods,  and  not  the  deal- 
ers in  articles  of  domestic  manufacture  or  production.  The  case, 
therefore,  of  Brown  v.  The  State  of  Maryland  is  different  m  all 
its  features  from  the  case  at  bar.  It  differs  from  it  in  two  roost 
prominent  features :  — 

1 .  The  act  of  the  legislature  of  New  Hampshire,  under  which 
the  plaintiffs  in  error  were  indicted,  was  a  police  regulation,  and 
not  a  revenue  law. 

2.  The  conmiodity  sold  was  not  an  article  of  foreign  production, 
nor  an  ^^  import,"  but  was  an  article  of  American  manufacture. 

These  two  circumstances  distmguish  the  case  at  bar  widely  from 
the  case  relied  on  by  the  plaintiffs  m  error.  The  reasoning,  there- 
fore,  of  the  court  in  Brown  v.  Maryland  will  not  apply  to  this  case. 

But  it  is  apprehended,  that,  if  the  ^^  gin  "  sold  by  the  plaintiffs 
in  error  had  been  imported,  themselves  not  being  the  importers,  they 
could  not  sustain  their  side  of  the  case  on  the  principles  laid  down 
by  the  court  in  Brown  v.  Maryland.  Chief  Justice  Marshall  says, 
the  article  is  exempt  from  the  taxing  power  of  a  State  '^  while  re- 
maining the  property  of  the  importer,  in  his  warehouse,  in  the 
original  form  or  package  in  which  it  was  imported."  '*  This  state 
of  things,"  he  adds,  ^'  is  changed  if  he  [the  importer]  seUs  them, 
or  otherwise  mixes  them  up  with  the  property  of  the  State, 
by  breaking  up  the  packages  and  travelling  with  them  as  an  itinerant 
peddler."  In  which  case  "  the  tax  finds  the  article  aheady  in- 
corporated with  the  mass  of  property  by  the  act  of  the  importer." 
He  "  has  himself  mixed  them  up  in  the  common  mass  ;  and  the  law 
may  take  them  as  it  finds  them." 

From  these  principles  two  deductions  follow  :  — 

1 .  That  the  article  is  exempt  from  the  taxing  power  of  the  State 
while  it  is  in  the  possession  of  the  importer  in  bulk,  and  has  not  be- 
come incorporated  with  the  general  mass  of  property  in  the  State. 

2.  When  it  has  thus  become  incorporated  with  the  mass  of  prop- 
erty in  a  State,  it  is  subject  to  all  the  laws,  restrictions,  regulations, 
and  burdens  to  which  other  descriptions  of  the  mass  of  property  are 
subject. 

In  the  case  at  bar,  on  the  supposition  that  the  gin  was  originally 
imported,  the  sale  of  it  by  the  importer  to  the  plaintiffs  in  error,  and 
its  subsequent  transportation  into  New  Hampshire,  was  such  an  in- 
corporation of  it  with  the  mass  of  property  in  the  State  of  New 
Hampshire  as  to  subject  it  to  the  taxing  power  and  police  regula- 
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lions  of  the  State,  in  the  same  manner  and  to  the  same  extent  to 
which  all  property  wiihin  its  jurisdiction  was  subject. 

Again,  it  is  admitted  by  the  court  in  Brown  v.  Maryland,  that 
the  "police  power"  remains  with  the  States.  The  act  of  the 
legislature  of  New  Hampshire,  under  which  the  plaintiffs  in  error 
were  indicted,  is  a  portion  of  the  police  system  oi  that  State,  and, 
according  to  Chief  Justice  Marshall,  is  not  repugnant  to  the  con- 
stitution of  the  United  States. 

But  the  plaintiffs  in  error  may  rely  upon  the  obiter  dictum  of  the 
court  in  Brown  v.  Maryland,  that  *'we  [the  court]  suppose  the 

f>rinciples  laid  down  in  this  case  to  apply  equally  to  importations 
i"om  a  sister  State."  It  cannot  be  supposed,  however,  that  a  re- 
mark thus  casually  and  loosely  expressed  can  be  regarded  as  au- 
thority in  the  case  at  bar.  If  the  gin  had  been  foreign  gin,  and  had 
been  purchased  by  the  plaintiffs  in  error  in  Massachusetts,  and 
carried  to  New  Hampshire,  would  it  have  been  such  an  "  importa- 
tion from  a  s'lster  State  "  as  to  exempt  it  from  the  taxing  power  or 
police  regulations  of  the  State  of  New  Hampshire  ?  And  can  the 
fact  of  its  being  "  American  gin,"  and  of  having  been  purchased  in 
Massachusetts  (whether  manufactured  there  or  not  does  not  appear), 

five  it  greater  privileges  and  exemptions  in  the  State  of  New 
lampshire,  than  if  it  had  been  manufactured  in  New  Hampshire, 
carried  to  Massachusetts,  and  there  purchased  by  the  plaintiffs  in 
error,  and  brought  back  by  them  to  New  Hampshire,  and  sold  in 
the  same  vessel  in  which  it  was  originally  put  up  by  the  manufac- 
turer }     But  this  point  will  be  more  fully  considered  hereafter. 

It  may  also  be  said,  that  the  "  gin  "  was  purchased  in  Boston  in 
the  same  barrel  in  which  it  was  afterwards  transported  from  Massa- 
chusetts to  New  Hampshire,  and  there  sold.  In  other  words,  it 
was  sold  by  the  plaintiffs  in  error  "  in  bulk,"  and  therefore  comes 
within  the  principles  of  the  case  of  Brown  v.  Maryland,  and  could 
not  be  taxed  by  the  laws  of  New  Hampshire,  nor  its  sale  in  any 
way  regulated  or  restricted. 

This  position  is  not  believed  to  be  tenable.  If  it  were,  it  would 
be  impossible  to  prevent  the  evasion  of  the  license  laws  of  the  State 
of  New  Hampshire.  Ardent  spirits  could  not  be  purchased  in 
Massachusetts  m  vessels  containing  a  less  quantity  than  one  barrel,  — 
in  vessels  containing  no  more  than  a  gallon,  a  quart,  or  a  pint,  and  in 
that  form  carried  into  the  State  of  New  Hampshire,  and  sold  in  spite 
of  the  laws  regulating  the  sale  of  spirituous  liquors.  It  is  believed  that 
no  such  quibbling  with,  or  evasion  of,  the  laws  of  a  State,  can  shelter 
itself  under  the  provision  of  the  constitution  which  grants  to  Con- 
gress the  power  "  to  regulate  commerce  among  the  several  States." 

But  the  case  of  Brown  v.  Maryland  does  not  turn  on  the  princi- 
ple contended  for.  The  taxing  power  of  Maryland  in  that  case 
seized  hold  of  the  commodity  while  it  retained  the  character  of  an 
"  import,"  and  before  it  became  incorporated  with  the  general  mass 
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of  property  in  the  State.  In  that  state  of  the  commodity,  the  court 
held  that  the  taxing  power  of  Maryland  could  not  reach  it.  And 
one  of  the  reasons  assigned  for  the  decision  was,  that  the  importer, 
by  paying  the  duty  upon  the  article  to  the  United  States,  had  pur- 
chased the  right  of  selling  it,  of  which  be  could  not  be  deprived  by 
the  legislation  of  a  State.  In  the  case  at  bar,  the  plaintiffs  in  error 
had  purchased  no  right  to  sell  their  gin  by  the  payment  of  duties 
upon  it ;  and,  furthermore,  it  had  become  mcorporated  with  the 
general  mass  of  property  in  the  State  of  New  Hampshire. 

But  the  true  and  only  question  involved  in  the  case,  and  which 
is  presented  for  the  decision  of  this  tribunal,  is  now  approached. 

Is  the  act  of  the  legislature  of  New  Hampshire  regulating  tlie  sale 
of  spirituous  liquors,  approved  July  4,  1838,  repugnant  to  that  pro- 
vision of  the  constitution  of  the  United  States  which  clothes  Congress 
with  the  power  '*  to  regulate  commerce  among  the  several  States  "  ? 

If  it  should  be  regarded  as  a  law  whose  object  was  revenue 
alone,  it  is  believed  then  not  to  be  repugnant  to  the  provision  of 
the  constitution  just  cited.  But,  before  proceeding  further,  it  be- 
comes necessary  to  inquire  into  the  meaning  of  this  provision  of 
the  constitution,  and  the  extent  of  the  power  wjiich  it  delegates  to 
Congress.  And,  in  order  to  comprehend  it  clearly,  it  will  be  ne- 
cessary to  recur  to  the  circumstances  in  the  history  of  the  country, 
prior  to  the  adoption  of  the  present  constitution,  which  led  to  the 
mvestment  of  this  power  in  Congress.  Previous  to  that  time,  it  is 
well  known  that  the  States  comprising  the  Union  had  separate  and 
independent  systems  of  revenue,  commerce,  and  navigauon.  One 
of  their  sources  of  revenue  was  the  levying  of  duties  on  for- 
eign imports.  They  had  the  same  power  over  the  products  of 
other  States,  when  imported  into  their  jurisdictions.  Each  State 
legislated  for  itself,  in  relation  to  duties,  tonnage,  and  navigation. 
Of  course  the  exercise  of  this  right  to  regulate  commerce,  which 
oach  State  then  possessed,  led  to  numerous  conflicts  with  the  leg- 
islation and  the  interests  of  other  States,  which  did  not  fail  to  en- 
gender deep  and  malignant  animosities,  as  the  history  of  the  times 
abundantly  proves.  Trade  was  restricted  between  the  States,  and 
the  interchange  of  commodities,  so  essential  to  the  interests  and 
advancement  of  all,  was  greatly  embarrassed.  Hence  was  there  an 
imperative  necessity  to  wrest  this  dangerous  power  from  the  indi- 
vidual States,  and  vest  it  in  the  general  government,  in  order  to 
secure  a  uniformity  of  its  exercise.  In  Gibbons  v.  C%den,  9 
Wheat.  1,  this  power  is  assumed  by  the  court  to  be  exclusively 
vested  in  Congress.  The  extent,  therefore,  of  the  power  em- 
braces tlie  whole  of  it,  subject,  however,  to  the  inspection  laws, 
health  laws,  police  regulations,  &c.,  &c.,  which  the  court,  in  the 
case  last  cited,  admit  belong  to  the  great  mass  of  general  legislation 
reserved  to  the  States. 

But  this  power  extends  only  to  the  transportation  and  introduc- 
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tion  of  articles  of  commerce  from  one  State  into  the  limits  of  an- 
other. When  a  commodity  is  introduced  within  the  jurisdiction 
of  another  State,  it  becomes  subject  to  the  laws  of  that  State.  In 
other  words,  each  State  has  the  power  to  regulate  the  intenial 
traffic  within  its  limits.  This  position  is  sustained  in  Gibbons  v. 
Ogden,  9  Wheat.  1;  Brown '».  The  State  of  Maryland,  12 
Wheat.  419  ;  City  of  New  York  v.  Miln,  11  Peters,  102. 

The  power  to  regulate  commerce  among  the  States  is  super- 
visory. It  was  designed  by  the  framers  of  the  constitution  to  se- 
cure to  the  several  States  of  the  Union  a  free  interchange  of  their 
products,  and  their  transit  through  the  territories  of  each,  unen- 
cumbered with  any  burdens,  duties,  or  taxes,  except  such  as  grow 
out  of  the  inspection,  health,  and  police  regulations  of  the  respec- 
tive States.  In  other  words,  it  was  designed  to  secure  free  trade 
among  the  States.  And  in  accordance  with  this  view  of  tlie 
power  of  Congress  to  regulate  commerce  between  the  States  is 
that  provision  in  the  constitution  which  prohibits  to  the  States  the 
power  "  to  lay  any  duty  on  tonnage  "  ;  and  also  that  provision  of 
the  constitution  which  prohibits  any  "  regulation  of  commerce  or 
revenue,  which  shall  give  preference  to  the  '  ports  of  one  State 
over  those  of  another.'  "  Thus  it  is  the  manifest  intention  of  the 
constitution  that  the  power  of  Congress  over  commerce  between 
the  States  shall  be  supervisory  merely,  and  exerted- only  to  secure 
perfect  freedom  of  trade  and  mtercourse  between  the  States.  (See 
the  Federalist,  No.  42,  p.  182,  Wash,  edition,  1831.)  With  this 
view,  Congress  has  passed  navigation  laws,  which  secure  to  the  ves- 
sels of  one  State  the  same  privileges  in  the  ports  of  another  State 
which  the  vessels  of  the  latter  enjoy  in  its  own  ports. 

But  does  the  act  of  the  legislature  of  New  Hampshire  interfere 
with  this  power  of  Congress  "  to  regulate  commerce  among  the 
States,"  as  above  defined  i  Does  it  prevent  the  unrestricted  in- 
troduction of  articles  from  other  States  into  the  State  of  New 
Hampshire,  or  their  free  transit  through  its  territories  ?  It  may 
be  safely  affirmed  that  it  does  not. 

It  is  stated  in  the  bill  of  exceptions,  that  the  gin  sold  by  the 
plaintiffs  in  error  was  brought  from  Boston,  the  place  of  its  pur- 
chase, ''  coastwise  to  the  landing  at  Piscataqua  Bridge,  and  from 
thence  to  the  defendants'  store  in  Dover."  But  can  the  mode  by 
which  the  article  was  transported  from  Massachusetts,  and  intro- 
duced into  the  territory  of  New  Hampshire,  secure  to  it  any  con- 
stitutional protection  ?  It  will  not  be  pretended.  The  gin  would 
have  been  entitled  to  the  same  privileges  and  immunities  if  it  had 
been  transported  by  railroad,  or  by  one  of  the  numerous  baggage- 
wagons  which  run  to  and  from  Massachusetts  and  New  Hampshire. 
It  cannot  be  a  privileged  article,  because  it  was  carried  "  coast- 
wise "  into  tho  State  of  New  Hampshire.  But  it  may  be  confi- 
dently affirmed  that  Congress,  under  the  general  power  "  to  reg- 
48* 
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date  commerce  among  the  several  States/'  cannot  secure  to  the 
productions  and  manufactures  of  one  State,  imported  into  another 
State  for  sale  and  consumption,  greater  privileges  and  exemptions 
than  the  productions  and  manufactures  of  the  latter  would  enjoy 
within  its  own  jurisdiction.  Congress  cannot  give  to  the  produc- 
tions and  manufactures  of  Massachusetts,  which  are  carried  into 
New  Hampshire  for  sale  and  consumpticm,  ereater  privileges  and 
exemptions  than  the  productions  and  manufactures  of  the  latter 
State  would  possess  within  the  limits  of  its  own  territories.  The 
"barrel  of  gm"  purchased  by  the  plaintiffs  in  error  in  Massachu- 
setts, and  carried  to  New  Hampshire  for  sale  and  consumption, 
could  not  claim  greater  privileges  and  exemptions  than  a  "  barrel 
of  gin  "  manufactured  m  the  State  of  New  Hampshire.  The 
former  must  be  subject  to  the  same  laws  and  regulations  to  which 
the  latter  would  be  subject.  And  it  will  hardly  be  pretended  that 
the  legislature  of  New  Hampsliire  could  not  pass  laws  regulating  the 
sale,  within  its  own  limits,  of  spirituous  liquors,  or  of  any  other  arti- 
cle manufactured  within  its  own  jurisdiction.  And  if  Congress 
should  attempt  to  interfere  in  such  a  case,  it  would  be  a  most  gross 
and  palpable  invasion  of  the  reserved  rights  and  the  internal  police 
of  New  Hampshire. 

But  it  may  be  contended  that  the  license  law  of  the  State  of  New 
Hampshire  conflicts  with  the  provision  of  the  constitution  which 
gives  Congress  power  to  regulate  commerce  among  the  States,  be- 
cause it  is  general  and  sweeping  in  its  provisions,  and  prohibits  the 
sale  of  wines  and  spirituous  liquors  in  any  quantity.  Such  a  posi- 
tion, if  assumed,  cannot  be  maintained  by  any  sound  argument.  It 
would  make  the  constitutional  question  involved  in  this  case  depend 
upon  the  quantity  of  liquor  sold,  and  not  the  thing  itself.  And 
where  should  be  the  limit  of  the  law  as  to  the  quantity  the  sale  of 
which  it  would  be  constitutional  to  prohibit  ?  Would  it  be  conflned 
to  a  pint,  a  quart,  or  a  gallon  ?  And  could  the  grave  constitutional 
question  raised  in  this  case  depend  upon  an  absurdity  so  palpable, 
not  to  say  ridiculous  ? 

But  the  subjection  of  the  productions  of  one  State,  when  intro- 
duced for  the  purpose  of  sale  and  consumption  within  the  territories 
of  another,  to  the  internal  laws  and  regulations  of  the  latter  State, 
finds  an  analogy  in  the  case  of  the  citizens  of  one  State  going  into 
the  Jurisdiction  of  another. 

The  constitution  provides,  that  "  the  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities  of  the  citizens  of  the 
several  States."  Citizens  of  one  State,  going  into  the  jurisdiction 
of  another  State,  can  claim  no  exemption  from  its  laws  under  this 
clause.  If  they  enter  the  territory  of  another  State  merely  to  pass 
tlirough  it,  the  power  of  the  law  surrounds  them  to  protect  them 
from  violence  and  to  restrain  them  from  crime.  If  they  violate  the 
laws  of  the  State  into  whose  territory  they  pass,  they  are  subject, 
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Kke  all  the  citizens  of  that  State^  to  all  the  penalties  which  the  laws 
impose.  If  they  remain  in  the  State,  they  become  subject  to  the 
taxing  power,  and  all  the  burdens  and  restraints  which  its  laws  im- 
pose upon  its  own  citizens.  Can  an  article  of  conmierce,  produced 
in  one  State  and  carried  into  another  for  sale  and  consumption, 
claim  greater  privileges  and  exemptions  in  the  latter  State  than  citi- 
zens of  the  same  State  passing  into  another  can  claim  ?  Such  a 
position  will  hardly  be  ventured  upon. 

But,  6nally,  it  is  contended  for  the  State  of  New  Hampshire,  that 
the  act  of  July  4,  1838,  imder  which  the  plaintiffs  in  error  were 
indicted,  is  a  police  regulation,  which  it  was  within  the  competency 
of  the  legislature  of  that  State  to  enact,  and  is  therefore  not  repug- 
nant to  the  constitution  of  the  United  States. 

In  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  203,  the  court  say, 
that  "  inspection  laws,  quarantine  laws,  health  laws,  of  every  de- 
scription, as  well  as  laws  (or  regulatmg  the  internal  commerce  of  a 
State,  and  those  which  respect  turnpike-roads,  ferries,  &c.,  are 
component  parts  of  that  immense  mass  of  legislation  which  embraces 
every  thing  within  the  territory  of  a  State  not  surrendered  to  the 
general  government." 

The  law  of  the  legislature  of  New  Hampshire  under  considera- 
tion is  a  police  regulation.  Its  design  and  object  are  to  preserve 
the  public  morals  and  health  of  the  State,  and  it  is  clearly  within  the 
recognized  constitutional  authority  of  the  legislature  of  that  State  to 
enact.  This  power,  it  is  admitted  by  the  court,  in  the  cases  of 
Brown  v.  Maryland,  Gibbons  v.  Ogden,  and  The  City  of  New 
York  V.  Mib,  all  before  cited,  the  States  may  exercise,  even  if  it 
interfere  with  foreign  commerce.  The  States  may  pass  laws  regu- 
lating the  sale  of  gunpowder,  which  is  clearly  a  police  regulation, 
and  necessary  for  the  safety  of  the  people,  particularly  in  largo 
cities.  They  may,  ako,  by  their  health  laws,  intercept  and  pro- 
hibit the  sale  of  an  infected  article,  notwithstanding  the  duty  may 
have  been  paid  on  it,  and  it  may  yet  remain  in  the  hands  of  the  im- 
porter, in  bulk,  in  the  character  of  an  import ;  a  fortiori  may  they 
mtercept  and  prohibit  the  sale  of  an  infected  article,  produced  in 
another  State,  and  transported  within  the  jurisdiction  of  the  former 
for  sale.  For  the  same  reason  may  the  States,  by  their  police  reg- 
ulations, prohibit  the  sale  of  obscene  books,  imported  from  a  foreign 
country,  notwithstanding  the  duty  may  have  been  paid  on  them,  and 
they  may  remain  in  the  original  package.  So,  also,  may  they  pro- 
hibit the  sale  of  an  obscene  book  written  in  this  country,  on  which 
the  copyright  has  been  secured  from  the  government  of  the  United 
States,  notwithstanding  the  fee  required  in  such  cases  has  been  paid. 
Such  cases,  it  is  believed,  would  be  analogous  in  principle  to  the 
power  to  regulate  or  prohibit  the  sale  of  spirituous  liquors.  On  this 
point  the  following  cases  are  relied  on  :  Lunt's  case,  6  Greenleaf 's 
(Maine)  Rep.  412  ;  Beal,  plaintiff  in  error,  v.  The  State  of  In- 
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diana,  4  Blackford,  107  ;  King  v.  Cooper,  plaintiff  in  error,  2 
Scammon,  305. 

And  in  confirmation  of  the  authorities  cited  on  this  point,  it  may 
be  observed  that  the  license  system  was  adopted  in  England  at  a 
very  early  period  of  her  history,  and  has  ever  since  composed  a 
part  of  the  police  system  of  that  kingdom.  See  Crabbe's  His- 
tory of  English  Law  (London  edit.J,  p.  477  ;  see  also  the  differ- 
ent enactments  of  the  British  Parliament,  in  7  Evans's  Statutes, 
pp.  1-32,  title  Ale-houses.  Many  of  the  English  statutes  relate  to 
the  sale  of  imported  as  well  as  domestic  liquors.  They,  of  course, 
conflict  with  the  import  as  well  as  excise  systems  of  that  govern- 
ment ;  and  yet,  it  is  believed,  they  never  have  been  called  m  ques- 
tion. 

License  regulations  were  also  adopted  by  the  provincial  legisla- 
ture of  New  Hampshire  at  an  early  period.  See  Provincial  Laws 
of  New  Hampshire  (edit,  of  1761),  pp.  64,  143. 

Similar  legislation,  it  is  believed,  has  been  adopted  in  nearly 
every  State  in  the  Union. 

But  if  the  law  of  the  legislature  of  New  Hampshire,  now  under 
consideration,  shall  not  be  regarded  as  a  police  regulation,  it  is 
clearlv  a  law  regiriating  the  internal  commerce  of  the  State,  and 
therefore  constitutional,  according  to  the  doctrine  laid  down  in 
Gibbons  v.  Ogden,  before  cited.  It  may  also  claim  analogy  with 
the  laws  relating  to  hawkers  and  peddlers,  which,  it  is  believed,  have 
been  enacted  in  some  form  in  every  State  in  the  Union. 

And,  in  conclusion,  the  remark  will  be  ventured  upon  (although, 
perhaps,  not  appropriate  in  a  mere  argument),  that  the  people  of 
the  State  of  New  Hampshire,  almost  without  distinction  of  age, 
sex,  or  condition,  feel  a  deep  and  absorbing  interest  in  the  final 
issue  of  this  question.  Their  sentiments  concur  with  the  sense  of 
nearly  the  whole  civilized  world,  which  now  concedes  that  the 
traffic  in  intoxicating  liquors  is  a  crime  against  society.  It  is  disap- 
proved by  man,  and  stands  condemned  by  the  great  moral  Judge  of 
the  universe,  whose  purity  cannot  countenance  such  manifest  and 
admitted  wrong.  It  is  the  foul  parent  of  immorality  and  crime,  and 
the  prolific  source  of  unspeakable  misery  and  sorrow  to  innumerable 
individuals  and  families.  And  is  it  to  be  contended  that  it  is  re- 
pugnant to  the  constitution  of  the  United  States  to  restrain  and 
prohibit  such  inhuman  traffic  i  —  to  extirpate  a  moral  crime,  which 
grows  blacker  and  more  hideous  the  longer  it  is  contemplated,  and 
the  more  its  horrible  effects  become  visible  ?  And  deeply  anxious 
are  the  people  of  New  Hampshire  that  this  vicious  trade  shall  re- 
ceive no  countenance  from  the  judgment  of  the  august  and  enlight- 
ened tribimal  to  whose  arbitrament  this  cause  is  now  most  respect- 
fully submitted. 
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Mr.  Chief  Justice  TANEY. 

In  the  cases  of  Thurlow  v.  The  Stale  of  Massachusetts,  of 
Fletclier  v.  The  State  of  Rhode  Island,  and  of  Peirce  et  al.  v. 
The  State  of  New  Hampshire,  the  judgments  of  the  respective 
State  courts  are  severally  affirmed. 

The  justices  of  this  court  do  not,  however,  altogether  agree  in 
the  principles  upon  which  these  cases  are  decided,  and  I  therefore 
proceed  to  state  tlie  grounds  upon  which  I  concur  in  affirming  the 
judgments.  The  first  two  of  these  cases  depend  upon  precisely  the 
same  principles  ;  and  although  the  case  against  the  State  of  New 
Hampshire  diffisrs  in  some  respects  from  the  others,  yet  there  are 
important  principles  common  to  all  of  them,  and  on  that  account  it 
is  more  convenient  to  consider  them  together.  Each  of  the  cases 
has  arisen  upon  State  laws,  passed  for  the. purpose  of  djacauragiipg 
thcLjJse.  of  ardent  spirits  within  their  respective  territories,  by  pro- 
hibiting their  sale  in  small  quantities,  and  without  licenses  previously 
obtained  from  the  State  authorities.  And  the  validity  of  each  of 
them  has  been  drawn  in  question,  upon  the  ground  that  it  is  repug- 
nantito  that  clause  of  the  constitution  of  the  United  States  which 
confers  upon  Congress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States. 

The  cases  have  been  separately  and  fully  and  ably  argued,  and 
the  questions  which  they  involve  are  undoubtedly  of  the  highest 
importance.  But  the  construction  of  this  clause  in  the  constitution 
has  been  so  fully  discussed  at  the  bar,  and  in  the  opinions  delivered 
by  the  court  in  foirmer  cases,  that  scarcely  any  thing  can  be  sug- 
gested at  this  day  calculated  to  throw  much  additional  light  upon 
the  subject,  or  any  argument  offered  which  has  not  heretofore  been 
considered^  and  commented  on,  and  which  may  not  be  found  in  the 
reports  of  the  decisions  of  this  court. 

It  is  not  my  purpose  to  enter  into  a  particular  examination  of  the 
various  passages  in  different  opinions  of  the  court,  or  of  some  of  its 
members,  in  former  cases,  which  have  been  referred  to  by  counsel, 
and  relied  upon  as  supporting  the  construction  of  the  constitution  for 
which  they  are  respectively  contending.  And  I  am  the  less  in- 
clined to  do  so  because  I  think  these  controversies  often  arise  from 
looking  to  detached  passages  in  the  opinions,  where  general  expres- 
sions are  sometimes  used,  which,  taken  by  themselves,  are  suscepti- 
ble of  a  construction  that  the  court  never  intended  should  be  given 
to  them,  and  which  in  some  instances  would  render  different  por- 
tions of  the  opinion  inconsistent  with  each  other.  It  is  only  by  look- 
ing to  the  case  under  consideration  at  the  time,  and  taking  the  whole 
opinion  together,  in  all  its  bearings,  that  we  can  correctly  understand 
the  Judgment  of  the  court. 

The  constitution  of  the  United  States  declares  that  that  constitu- 
tion, and  the  laws  of  the  United  States  which  shall  be  made  in  pur- 


574 


SUPREME    COURT. 


•" 


/ 


J 


License  Cases.  —  Mr.  Chief  Justice  Taney*8  Opinion. 

suance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land.  It  follows  that  a  law  of  Congress  regulating  commerce  with 
foreign  nations,  or  among  tlie  several  States,  is  the  supreme  law  ; 
and  if  the  law  of  a  State  is  in  conflict  with  it,  the  law  of  Congress 
must  prevail,  and  tlie  State  law  cease  to  operate  so  far  as  it  is  re- 
pugnant to  the  law  of  the  United  States. 

It  is  equally  clear,  that  the  power  of  Congress  over  this  subject 
does  not  extend  further  than  the  regulation  of  commerce  with 
foreign  nations  and  among  the  several  States  ;  and  that  beyond 
these  limits  the  States  have  never  surrendered  their  power  over 
trade  and  commerce,  and  may  still  exercise  it,  free  from  any  con- 
trolling power  on  the  part  of  the  general  government.  Every  State, 
therefore,  may  regulate  its  own  internal  traffic,  according  to  its 
own  judgment  and  upon  its  own  views  of  the  interest  and  well-being 
of  its  citizens. 

I  am  not  aware  that  these  principles  have  ever  been  questioned. 
The  difficulty  has  always  arisen  on  their  application  ;  and  that  dif- 
ficulty is  now  presented  in  the  Rhode  Island  and  Massachusetts 
cases,  where  the  question  is  how  far  a  State  may  regulate  or  pro- 
hibit the  sale  of  ardent  spirits,  the  importation  of  which  from  foreign 
countries  has  been  authorized  by  Congress.  Is  such  a  law  a  regu- 
lation of  foreign  commerce,  or  of  the  internal  traffic  of  the  State  ? 

It  is  unquestionably  no  easy  task  to  mark  by  a  certain  and  definite 
line  the  division  between  foreign  and  domestic  commerce,  ^nd  to  fix 
the  precise  point,  in  relation  to  every  imported  article,  where  the 
paramount  power  of  Congress  terminates,  and  that  of  the  Stale  be- 
gins. The  constitution  itself  does  not  attempt  to  define  these 
limits.  They  cannot  be  determined  by  the  laws  of  Congress  or 
the  States,  as  neither  can  by  its  own  legislation  enlarge  its  own 
powers,  or  restrict  those  of  the  other.  And  as  the  constitution 
itself  does  not  draw  the  line,  the  question  is  necessarily  one  for 
judicial  decision,  and  depending  altogether  upon  the  words  of  the 
constitution. 

This  question  came  directly  before  the  court  for  the  first  time  in 
the  case  of  Brown  v.  The  Slate  of  Maryland,  12  Wheat.  419.  And 
tlie  court  there  held  that  an  article  authorized  by  a  law  of  Congress 
to  be  imported  continued  to  be  a  part  of  the  foreign  commerce  of 
the  country  while  it  remained  in  the  hands  of  the  importer  for  sale, 
in  the  original  bale,  package,  or  vessel  in  which  it  was  imported  ; 
that  the  authority  given  to  import  necessarily  carried  with  it  the 
right  to  sell  the  imported  article  in  the  form  and  shape  in  which  it 
was  imported,  and  that  no  State,  either  by  direct  assessment  or  by 
requiring  a  license  from  the  importer  before  he  was  permitted  to  sell, 
could  impose  any  burden  upon  him  or  the  property  imported  be- 
yond what  the  law  of  Congress  had  itself  imposed  ;  but  that  when 
the  original  package  was  broken  up  for  use  or  for  retail  by  the  im- 
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porter,  and  also  when  the  commodity  had  passed  from  his  hands 
mto  the  hands  of  a  purchaser,  it  ceased  to  be  an  import,  or  a  part 
of  foreign  commerce,  and  became  subject  to  the  laws  of  the  State, 
and  might  be  taxed  for  State  purposes,  and  the  sale  regulated  by  the 
State,  like  any  other  property.  This  I  understand  to  be  substan- 
tially the  decision  in  the  case  of  Brown  v.  The  State  of  Maryland, 
drawing  the  line  between  foreign  commerce^  which  is  subject  to  the 
regulation  of  Congress,  and  internal  or  domestic  commerce,  which 
belongs  to  the  States,  and  over  which  Congress  can  exercise  no 
control. 

I  argued  the  case  in  behalf  of  the  State,  and  endeavoured  to 
maintain  that  the  law  of  Maryland,  which  required  the  importer  as 
well  as  other  dealers  to  take  out  a  license  before  he  could  sell,  and 
for  which  he  was  to  pay  a  certain  sum  to  the  State,  was  valid  and 
constitutional ;  and  certainly  I  at  tliat  time  persuaded  myself  that  I 
was  right,  and  thought  the  decision  of  the  court  restricted  the 
powers  of  the  State  more  than  a  sound  construction  of  the  consti- 
tution of  the  United  States  would  warrant.  But  further  and  more 
mature  reflection  has  convinced  me  that  the  rule  laid  down  by  the 
Supreme  Court  is  a  just  and  safe  one,  and  perhaps  the  best  that 
could  have  been  adopted  for  preserving  the  right  of  the  United 
States  on  the  one  hand,  and  of  the  States  on  the  other,  and  pre- 
venting collision  between  them.  The  question,  I  have  already  said, 
was  a  very  difficult  one  for  the  judicial  mind.  In  the  nature  of 
things,  the  line  of  division  is  in  some  degree  vague  and  indefinite, 
and  I  do  not  see  how  it  could  be  drawn  more  accurately  and  cor- 
rectly, or  more  in  harmony  with  the  obvious  intention  and  object 
of  this  provision  in  the  constitution.  Indeed,  goods  imported,  while 
they  remain  in  the  hands  of  the  importer,  in  the  form  and  shape  m 
which  they  were  brought  into  the  country,  can  in  no  just  sense  be 
regarded  as  a  part  of  that  mass  of  property  in  the  State  usually 
taxed  for  the  support  of  the  State  government.  The  inamense 
amount  of  foreign  products  used  and  consumed  in  this  country  are 
imported,  landed,  and  offered  for  sale  in  a  few  commercial  cities, 
and  a  very  small  portion  of  them  are  intended  or  expected  to  be 
used  in  the  State  in  which  they  are  imported.  A  great  (perhaps 
the  greater)  part  imported,  in  some  of  the  cities,  is  not  owned  or 
brought  in  by  citizens  of  the  State,  but  by  citizens  of  other  Slates, 
or  foreigners.  And  while  they  are  in  the  hands  of  the  importer  for 
sale,  in  the  form  and  shape  in  which  they  were  introduced,  and  in 
which  they  are  intended  to  be  sold,  they  may  be  regarded  as  merely 
in  transitu^  and  on  their  way  to  the  distant  cities,  villages,  and 
country  for  which  they  are  destined,  and  where  they  are  expected 
to  be  used  and  consumed,  and  for  the  supply  of  which  they  were  in 
truth  imported.  And  a  tax  upon  them  while  in  this  condition,  for 
State  purposes,  whether  by  direct  assessment,  or  indirectly,  by 
requiring  a  license  to  sell,  would  be  hardly  more  justifiable  m  prin- 
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ciple  than  a  transit  duty  upon  the  merchandise  when  passing  through 
a  State.  A  tax  in  any  shape  upon  imports  is  a  tax  on  the  con- 
sumer, by  enhancing  the  price  of  the  commodity.  And  if  a  State 
is  permitted  to  levy  it  in  any  form,  it  will  put  it  in  the  power  of  a 
maritime  importing  State  to  raise  a  revenue  for  the  support  of  its 
own  government  from  citizens  of  other  States,  as  certainly  and 
effectually  as  if  the  tax  was  laid  openly  and  without  disguise  as  a 
duty  on  imports.     Such  a  power  in  a  State  would  defeat  one  of  the 

Erbcipal  objects  of  forming  and  adopting  the  constitution.  It  cannot 
e  done  directly,  in  the  shape  of  a  duty  on  imports,  for  that  is  ex- 
Kressly  prohibited.  And  as  it  cannot  be  done  directly,  it  could 
ardly  be  a  just  and  soimd  construction  of  the  constitution  which 
would  enable  a  State  to  accomplish  precisely  the  same  thing  under 
another  name,  and  in  a  different  form. 

Undoubtedly  a  State  may  impose  a  tax  upon  its  citizens  in  pro- 
portion to  the  amount  they  are  respectively  worth ;  and  the  importing 
merchant  is  liable  to  this  assessment  like  any  other  citizen,  and  is 
chargeable  according  to  the  amount  of  his  property,  whether  it 
consists  of  money  engaged  in  trade,  or  of  imported  goods  which  be 
proposes  to  sell,  or  any  other  property  of  wnich  he  is  the  owner, 
but  a  tax  of  this  description  stands  upon  a  very  different  footing 
from  a  lax  on  the  thing  imported,  while  it  remains  a  part  of  foreign 
commerce,  and  is  not  introduced  into  the  general  mass  of  property 
in  the  State.  Nor,  mdeed,  can  it  even  influence  materially  the  price 
of  the  commodity  to  the  consumer,  since  foreigners,  %s  well  as 
citizens  of  other  States,  who  are  not  chargeable  with  the  tax,  may 
import  goods  into  the  same  place  and  offer  them  for  sale  in  the  same 
market,  and  with  whom  the  resident  merchant  necessarily  enters 
into  competition. 

Adopting,  therefore,  the  rule  as  laid  down  in  Brown  v.  The  State 
of  Maryland,  I  proceed  to  apply  it  to  the  cases  of  Massachusetts 
and  Rhode  Island.  The  laws  of  Congress  regulating  foreign  com- 
merce authorize  the  importation  of  spirits,  distilled  liquors,  and 
brandy,  in  casks  or  vessels  not  containing  less  than  .a  certain  quan- 
tity, specified  in  the  laws  upon  this  subject.  Now,  if  the  State  laws 
in  question  came  in  collision  with  those  acts  of  Congress,  and  pre- 
vented or  obstructed  the  importation  or  sale  of  these  articles  by  the 
importer  in  the  original  cask  or  vessel  in  which  they  were  imported, 
it  would  be  the  duty  of  this  court  to  declare  them  void. 

^  has,  indeed,  been  suggested,  that,  if  a  State  deems  the  traflic 

in  mrdent  spirits  to  be  injurious  to  its  citizens,  and  calculated  to 

iiuroduce  immorality,  vice,  and  pauperism  into  the  State,  it  may 

{lonstitutionally  refuse  to  permit  its  importation,  notwithstanding  the 

.        X  ^aws  of  Congress  ;  and  that  a  State  may  do  this  upon  the  same 

^Jl       /principles  that  it  may  resist  and  prevent  the  introduction  of  disease, 

\^     /  pestilence,  or  pauperism  from  abroad.     But  it  must  be  remembered 

\J  that  disease,  pestilence,  and  pauperism  are  not  subjects  of  com- 
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merce,  although  sometimes  among  its  attendant  evils.     They  are     ' 
not  things  to  be  regulated  and  trafficked  in,  but  to  be  prevented,  as^^' 
far  as   human  foresight  or  human  means  can  guard  against  them.T    . 
Bat  spirits  and  distilled  liquors  are  universally  admitted  to  be  sub-    . 
jects  of  ownership  and  property,  and  are  therefore  subjects  of  ex- 
change, barter,  and  traffic,  like  any  other  commodity  in  which  a 
right  of  property  exists.     And  Congress,  under  its  general  power 
to  regulate  conmierce  with  foreign  nations,  may  prescribe  what  ar- 
ticle of  merchandise  shall  be  admitted,  and  what  excluded ;  and 
may  therefore  admit,  or  not,  as  it  shall  deem  best,  the  importation 
of  ardent  spirits.     And  inasmuch  as  the  laws  of  Congress  authorize 
their  importation,  no  State  has  a  right  to  prohibit  their  introduction. 

But  I  do  not  understand  the  law  of  Massachusetts  or  Rhode 
Island  as  interfering  with  the  trade  in  ardent  spirits  while  the  article 
remains  a  part  of  foreign  commerce,  and  is  in  the  hands  of  the  im- 
porter for  sale,  in  the  cask  or  vessel  in  which  the  laws  of  Congress 
authorize  it  to  be  imported.  These  State  laws  act  altogether  upon 
the  entail  or  domestiMraffic  withb  their  respective  borders.  They 
act  upon  the  article  after  it  has  passed  the  line  of  foreign  com-' 
merce,  and  become  a^^Sart  of  the  general  mass  of  property  in  the 
State.  These  liiws  may^ndeed,  discourage  imports,  and  diminish 
the  price  which  ardent  spirits  would  otherwise  bring.  But  .although 
a  St^e  is  bound  to  receive  and  to  permit  the  sale  by  the  importer 
of  any  article  of  merchandise  which  Congress  anthnrizes  to  Jbe 
imported,  it  is  not  bound  to  furnish  a  market  for  Jt,  iu}rj£»  abstain 
from.lhe  passagp  of  any  law  which  it  may  deem  jaecessary  or  ad- 
visabIalQ-gua]:d..the  health  or  morals  of  its  citizens,  although  such 
_lawg.,niay  dlgrniuage  imporiatbn,  or  diminish  the  profits  of  the  im- 
porter, or  lessen  the  revenue  of  the  general  government.  And 
any  State  deems  the  retail  and  internal  traffic  in  ardent  spirits  inju- 
rious to  its  citizens,  and  calculated  to  produce  idleness,  vice,  or 
debauchery,  I  see  nothing  in  the  constitution  of  the  United  States 
to  prevent  it  from  regulating  and  restraining  the  traffic,  or  from 
prohibiting  it  altogether,  if  it  thinks  proper.  Of  the  wisdom  of 
this  policy,  it  is  not  my  province  or  my  purpose  to  speak.  Upon 
that  subject,  each  State  must  decide  for  itself.  I  speak  only  of  the 
restrictions  which  the  constitution  and  laws  of  the  United  States 
have  imposed  upon  the  States.  And  as  these  laws  of  Massachu- 
setts and  Rhode  Island  are  not  repugnant  to  the  constitution  of  the 
United  Stales,  and  do  not  come  in  conOict  with  any  law  of  Con- 
gress passed  in  pursuance  of  its  authority  to  regulate  commerce  , 
with  foreign  nations  and  among  the  several  States,  there  is  no  / 
ground  upon  which  this  court  can  declare  them  to  be  void. 

I  come  now  to  the  New  Hampshire  case,  in  which  a  different 
principle  is  involved,  —  the  question,  however,  arising  under  the 
same  clause  in  the  constitution,  and  depending  on  its  construction. 

The  law  of  New  Hampshire  prohibits  the  sale  of  distilled  spirits, 
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\  in^jrjjuaprity,  without  a  license  from  the  selectmen  of  the  town 
*  in  which  the  party  resides.  The  plaintiffs  in  error,  who  were 
merchants  in  Dover,  in  New  Hampshire,  purchased  a  barrel  of 
gin  m  Boston,  brought  it  to  Dover,  and  sold  it  in  the  cask  in  which 
it  was  imported,  wi3iout  a  license  from  the  selectmen  of  the  town. 
For  this  sale  they  were  indicted,  convicted,  and  fined,  under  the 
law  above  mentioned. 

The  power  to  regulate  commerce  among  the  several  States  is 
granted  to  Congress  in  the  same  clause,  and  by  the  same  words,  as 
the  power  to  regulate  commerce  with  foreign  nations,  and  is  coex- 
tensive with  it.  And,  according  to  the  doctrine  in  Brown  v.  Ma- 
ryland, the  article  in  question,  at  the  time  of  the  sale,  was  subject 
to  the  legislation  of  Congress. 

The  present  case,  however,  differs  from  Brown  v.  The  State 
of  Maryland  in  this,  —  that  the  former  was  one  arising  out  of  com- 

Imerce  with  iasmga  nations,  which  Qcui£ress  had  .regulated  by  law  ;  ) 
whereas  tlie  present  is  a  case  of  commerce  bptwf p.n  fwo  ^tat^^  m  / 
relation  to  which  Congress  has  not  exercised  its  power.     Some 
acts  of  Congress  have  indeed  been  referred  to  in  relation  to  the 
coasting  trade.     But  they  are  evidently  intended  merely  to  prevent 
smuggling,  and  do  not  regulate  imports  or  exports  from  one  State 
to  another.     This  case  differs  also  from  the  cases  of  Massachusetts 
and  Rhode  Island ;  because,  in  these  two  casesj  the  laws  of  the 
States  operated  upon  the  articles  after  :they  had  passed  beyond  the 
limits  or  foreign  commerce,  and^  consequently  were  bevond  the 
A   control  and  power  of  Congress.     But  the  law. of  New  Hampshire 
/  y  acts  directbr  upon  an  import  from  one  State  to  another,  while  in  the 
V  V    hands  of  the  importer  for  sale,  and  is  therefore  4i  regulation  of 
I  '    commerce,  acting  upon  the  article  while  it  is  within  the  admitted 
V     jurisdiction  of  the  general  government,  and  subject  to  its  control 
\   and  regulation. 

r  The  question,  therefore,  brought  up  for  decision  is,  whether  a 
/  State  is  prohibited  by  the  constitution  of  the  United  States  from 
making  any  regulations  of  foreign  commerce,  or  of  commerce  with 
another  State,  although  such  regulation  is  confined  to  its  own  ter- 
ritory, and  made  for  its  own  convenience  or  interest,  and  does  not| 
come  in  confiict  with  any  law  of  Congress.  In  other  words, 
whether  the  grant  of  power  to  Congress  is  of  itself  a  prohibition 
to  the  States,  and  renders  all  State  laws  upon  the  subject  null  and 
void.  This  is  the  question  upon  which  the  case  turns  ;  and  I  do 
not  see  how  it  can  be  decided  upon  any  other  ground,  provided  we 
adopt  the  line  of  division  between  foreign  and  domestic  commerce 
as  marked  out  by  the  court  in  Brown  v.  The  State  of  Maryland. 
I  proceed,  therefore,  to  state  my  opinion  upon  it. 

It  is  well  known  that  upon  this  subject  a  difference  of  opinion 
has  existed,  and  still  exists,  among  the  members  of  this  court. 
But  with  every  respect  for  the  opinion  of  my  brethren  with  whom  I 
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do  not  agree,  it  appears  to  me  to  be  very  clear,  that  the  mere  grant    ' 
of  power  to  the  general  government  cannot,  upon  any  just  principles    t^ 
of  construction,  be  construed  to  be  an  absolute  prohibition  to  the 
exercise  of  any  power  over  the  same  subject  by  the  States.     The 
controlling  and  supreme  power  over  commerce  withjoreiga,  nations    / 
and  the  several   btates  is  undoubtedly  conferred  upon  Congress.    1/ 
Yet,  in  my  judgment,  the  ^State  may  nevertheless,  for  the  safety  or  ^ 
convenience  of  trade,  or  for  t&e  protection  of  the  health  of  its  cit-     j 
izen§,  make  regulations  of  commerce  for  its  own  ports  and  bar-     / 
hours,  and  for  its  own  territory ;  and  such  regulations  are  valid  un-  .  / 
less  they  come  in  conBict  with  a  law  of  Congress.     Such  evidently  / 
I  think  was  the  construction  which  the  constitution  universally  re- 
ceived at  the  time  of  its  adoption,  as  appears  from  the  legislation 
of  Congress  and  of  the  several  States  ;  and  a  careful  examination 
of  the  decisions  of  this  court  will  show,  that,  so  far  from  sanction- 
ing the  opposite  doctrine,  they  recognize  and  maintain  the  power 
of  the  States.  ^ 

The  language  m  which  the  grant  of  power  to  the  general  govern- 
ment is  made  certainly  furnishes  no  warrant  for  a  different  con- 
struction, and  there  is  no  prohibition  to  the  States.  Neither  can 
it  be  inferred  by  comparing  the  provision  upon  this  subject  with 
those  that  relate  to  other  powers  granted  by  die  constitution  to  the 
general  government.  On  the  contrary,  in  many  mstances,  after  the 
grant  is  made,  the  constituUon  proceeds  to  prohibit  the  exercise  of 
the  same  power  by  the  States  in  express  terms  ;  in  some  cases  ab- 
solutely, m  others  without  the  consent  of  Congress.  And  if  it  ^ 
was  intended  to  forbid  the  States  from  making  any  reguladons  of 
commerce,  it  is  difficult  to  account  for  the  omission  to  prohibit  it, 
when  that  prohibition  has  been  so  carefully  and  distinctly  inserted  ^ 
in  relation  to  other  powers,  where  the  action  of  the  State  over  the 
same  subject  was  intended  to  be  entirely  excluded.  But  if,  as  I 
think,  the  framers  of  the  constitution  (knowing  that  a  multitude  of 
minor  regulations  must  be  necessary,  which  Congress  amid  its  great 
concerns  could  never  find  time  to  consider  and  provide)  intended 
merely  to  niake  the  power  of  the  federal  government  supreme  upon 
this  subject  over  that  of  the  States,  then  the  omission  of  any  pro- 
hibition is  accounted  for,  add  is  consistent  with  the  whole  instru- 
ment. The  supremacy  of  the  laws  of  Congress,  in  cases  of  col- 
lision with  State  laws,  is  secured  in  the  article  which  declares  that 
the  laws  of  Congress,  passed  in  pursuance  of  the  powers  granted, 
shall  be  the  supreme  law  ;  and  it  is  only  where  both  governments  may  ^ 
legislate  on  the  same  subject  that  this  article  can  operate.  For  if 
the  mere  grant  of  power  to  the  general  government  was  in  itself  a 
prohibition  to  the  States,  there  would,  seem  to  be  no  necess/ity  for 

f)roviding  for  the  supremacy  of  the  laws  of  jCongress,  as  all  State 
aws  upon  the  subject  would  be  if  so  facto  void,  and  there  could 
dierefore  be  no  such  thing  as  conflicting  laws,  nor  any  question 
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about  the  supremacy  of  conflicting  legislation.    It  is  only  where  both 
may  legislate  on  the  subject,  that  the  question  can  arise. 

I  have  said  that  the  legislation  of  Congress  and  the  States  has 
conformed  to  this  construction  from  the  foundation  of  the  govern- 
ment. This  is  sufiiciently  exemplified  in  the  laws  in  relation  to  pi- 
lots and  pilotage,  and  the  health  and  quarantine  laws. 

In  relation  to  the  first,  they  are  admitted  on  all  hands  to  belong 
to  foreign  commerce,  and  to  be  subject  to  the  regulations  of  Con- 
gress, under  the  grant  of  piower  of  which  we  are  speaking.  Yet 
they  have  been  continually  regulated  by  the  maritime  Slates,  as  fully 
and  entirely  since  the  adoption  of  the  constitution  as  they  were  be- 
fore ;  and  there  is  but  one  law  of  Congress  making  any  specific 
regulation  upon  the  subject,  and  that  passed  as  late  as  1837,  and 
intended,  as  it  is  understood,  to  alter  only  a  single  provision  of 
the  New  York  law,  leaving  the  residue  of  its  provisions  entirely 
untouched.  It  is  true,  that  the  act  of  1789  provides  that  pilots 
shall  continue  to  be  regulated  by  the  laws  of  the  respective  States 
then  in  force,  or  which  may  thereafter  be  passed,  until  Congress 
shall  make  provision  on  the  subject.  And  undoubtedly  Congress 
had  the  power,  by  assenting  to  the  State  laws  then  in  force,  to 
make  them  its  own,  and  thus  make  the  previous  regulations  of  the 
States  tbe  regulations  of  the  general  government.  But  it  is  equally 
clear,  that,  as  to  all  future  laws  by  the  States,  if  the  constitution  de- 
prived them  of  the  power  of  making  any  regulations  on  the  subject, 
an  act  of  Congress  could  not  restore  it.  For  it  will  hardly  be  con- 
tended that  an  act  of  Congress  can  alter  the  constitution,  and  confer 
upon  a  State  a  power  which  the  constitution  declares  it  shall  not 
possess.  And  if  the  grant  of  power  to  the  United  States  to  make 
regulations  of  commerce  is  a  prohibition  to  the  States  to  make  any 
regulation  upon  the  subject,  Congress  could  no  more  restore  to  the 
States  the  power  of  which  it  was  thus  deprived,  than  it  could  au- 
thorize them  to  coin  money,  or  make  paper-money  a  tender  in  the 
pajrment  of  debts,  or  to  do  any  other  act  forbidden  to  them  by  the 
constitution.  Every  pilot  law  in  the  commercial  States  has,  it  is 
believed,  been  either  modified  or  passed  since  the  act  of  1789 
adopted  those  then  in  force  ;  and  the  provisions  since  made  are  all 
void,  if  the  restriction  on  the  power  of  the  States  now  contended 
for  shouM  be  maintained  ;  and  the  regulations  made,  the  duties  im- 
posed, the  securides  required,  and  penalties  inflicted  by  these  vari- 
ous State  laws  are  mere  nullities,  and  could  not  be  enforced  in  a 
court  of  justice.  It  is  hardly  necessary  to  speak  of  the  mischiefs 
which  such  a  construction  would  produce  to  those  who  are  engaged 
in  shipping,  navigation,  and  commerce.  Up  to  this  time  their  va 
lidity  has  never  been  questioned.  On  the  contrary,  they  have  been 
repeatedly  recognized  and  upheld  by  the  decisions  of  this  court ; 
and  it  will  be  diflScult  to  show  how  this  can  be  done,  except  upon 
the  construction  of  the  constitution  which  I  am  now  maintaining. 
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So,  also,  in  regard  to  health  and  quarantine  laws.  They  have  been 
continually  passed  by  the  States  ever  since  the  adoption  of  the  con* 
stitution,  and  the  power  to  pass  them  recognized  by  acts  of  Con- 
gress, and  the  revenue  officers  of  the  general  government  directed 
to  assist  in  their  execution.  Yet  all  of  these  health  and  quarantine 
laws  are  necessarily,  in  some  degree,  regulations  of  foreign  com- 
merce in  the  ports  and  harbours  of  the  State.  They  subject  the 
ship,  and  cargo,  and  crew  to  the  inspection  of  a  healtli-officer  ap- 
pointed by  the  State  ;  they  prevent  the  crew  and  cargo  from  land- 
ing until  the  inspection  is  made,  and  destroy  the  cargo  if  deemed 
dangerous  to  heahh.  And  during  all  this  time  the  vessel  is  detained 
at  the  place  selected  for  the  quarantine  ground  by  the  State  author- 
ity. The  expenses  of  these  precautionary  measures  are  also  usu- 
ally, and  I  believe  universally,  charged  upon  the  master,  the  owner, 
or  the  ship,  and  the  amount  regulated  by  the  State  law,  and  not  by 
Congress.  Now,  so  far  as  these  laws  interfere  with  shipping,  nav- 
igation, or  foreign  commerce,  or  impose  burdens  upon  either  of 
them,  they  are  unquestionably  regulations  of  commerce.  Yet,  as  I 
have  already  said,  the  power  has  been  continually  exercised  by  the 
States,  has  been  continually  recognized  by  Congress  ever  since  the 
adoption  of  the  constitution,  and  constantly  affirmed  and  supported 
by  this  court  whenever  the  subject  came  before  it. 

The  decisions  of  this  court  will  also,  in  my  opinion,  when  care- 
fully examined,  be  found  to  sanction  the  construction  I  am  main- 
taining. It  is  not  my  purpose  to  refer  to  all  of  the  cases  in  which 
this  question  has  been  spoken  of,  but  only  to  the  principal  and  lead- 
ing ones  ;  and, — 

First,  to  Gibbons  v.  Ogden,  because  this  ls  the  case  usually  re- 
ferred to  and  relied  on  to  prove  the  exclusive  power  of  Congress 
and  the  prohibition  to  the  States.  It  is  true  that  one  or  two  pas- 
sages in  that  opinion,  taken  by  themselves,  and  detached  from  the 
context,  would  seem  to  countenance  this  doctrine.  And,  indeed, 
it  has  always  appeared  to  me  that  this  controversy  has  mainly  arisen 
out  of  that  case,  and  that  this  doctrine  of  the  exclusive  power  of 
Congress,  in  the  sense  in  which  it  is  now  contended  for,  is  compar- 
atively a  modern  one,  and  was  never  seriously  put  forward  in  any 
case  until  after  the  decision  of  Gibbons  v.  (%den,  although  it  has 
been  abundantly  discussed  since.  Still,  it  seems  to  me  to  be  clear, 
upon  a  careful  examination  of  that  case,  that  the  expressions  re- 
ferred to  do  not  warrant  the  inference  drawn  from  them,  and  were 
not  used  in  the  sense  imputed  to  them .;  and  that  the  opinion  in  ihat 
case,  when  taken  altogether  and  with  reference  to  the  subject-matter 
before  the  court,  establishes  the  doctrine  that  a  State  may,  in  the 
execution  of  its  powers  of  internal  police,  make  regulations  of  for- 
eign commerce ;  and  that  such  regulations  are  valid,  unless  they 
come  into  collision  with  a  law  of  Congress.  Upon  examining  that 
opinion,  it  will  be  seen  that  the  court,  when  it  uses  the  expressions 
49* 
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which  are  supposed  to  countenance  the  doctrine  of  exclusive 
power  in  Congress,  is  comnnenting  upon  the  argument  of  counsel 
in  favor  of  equal  powers  on  this  subject  in  the  States  and  the  gen- 
eral government,  where  neither  party  is  bound  to  yield  to  the  other  ; 
and  is  drawing  the  distinction  between  cases  of  concurrent  pow- 
ers and  those  m  which  the  supreme  or  paramount  power  was  grant- 
ed to  Congress.  It  therefore  very  justly  speaks  of  the  States  as 
exercising  their  own  powers  in  laying  taxes  for  State  purposes,  al- 
though tlie  same  thing  is  taxed  by  Congress  ;  and  as  exercising  the 
powers  granted  to  Congress  when  they  make  regulations  of  com- 
merce. In  the  first  case,'  the  State  power  is  concurrent  with  that 
of  the  general  government,  —  is  *equal  to  it,  and  is  not  bound  to* 
yield.  In  the  second,  it  is  subordinate  and  subject  to  the  superior 
and  controlling  power  conferred  Upon  Congress.  And  it  is  solely 
with  reference  to  this  distinction,  and  in  the  midst  of  this  argument 
upon  it,  that  the  court  uses  the  expressions  which  are  supposed  to 
maintain  an  absolute  prohibition  to  the  States.  But  it  certainly 
did  not  mean  to  press  the  doctrine  to  that  extent.  For  it  does  not 
decide  the  case  on  that  ground  (although  it  would  have  been  abun- 
dantly sufficient,  if  the  court  had  entertained  the  opinion  imputed  to 
it),  but,  after  disposing  of  the  argument  which  had  been  offered  in 
favor  of  concurrent  powers,  it  proceeds  immediately,  in  a  very 
full  and  elaborate  argument,  to  show  that  there  was  a  conflict  be- 
tween the  law  of  New  York  and  the  act  of  Congress,  and  explicitly 
puts  ita  decision  upon  that  ground.  Now  the  whole  of  this  part 
of  the  opinion  would  have  been  unnecessary  and  out  of  place,  if  the 
State  law  was  of  itself  a  violation  of  the  constitution  oi  the  United 
States,  and  therefore  utterly  null  and  void,  whether  it  did  or  did  not 
come  in  conflict  with  the  law  of  Congress. 

Moreover,  the  court  distinctly  admits,  on  pages  205,  206,  that  a 
State  may,  in  the  execution  of  its  police  and  health  laws,  make  regu- 
lations 01  commerce,  but  which  Congress  may  control.  It  is  very 
clear,  that,  so  far  as  these  regulations  are  merely  internal,  and  do  not 
operate  on  foreign  commerce,  or  commerce  among  the  States,  they 
are  altogether  independent  of  the  power  of  the  general  government 
and  cannot  be  controlled  by  it.  The  power  of  control,  therefore^ 
which  the  court  speaks  of,  presupposes  that  they  are  regulations  of 
foreign  commerce,  or  commerce  among  the  States.  And  if*  a 
State,  with  a  view  to  its  police  or  health,  may  make  valid  regulations 
of  commerce  which  yet  fall  within  the  controlling  power  of  the 
j  general  government,  it  follows  that  the  State  is  not  absolutely  pro- 
y  N^v  bibited  from  making  regulations  of  foreign  commerce  within  its  own 
territorial  limits,  provided  they  do  not  come  in  conflict  with  the 
laws  of  Congress. 

It  has  been  said,  indeed,  that  quarantine  and  health  laws  are , 
passed  by  the  States,  not  by  virtue  of  a  power  to  regulate  com- 
M     merce,  but  by  virtue  of  their  police  powers,  and  b  order  to  guard 
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the  lives  and  health  of  their  citizens.     This,  however,  cannot  be  said 
of  the  pilot  laws,  which  are  yet  admitted  to  be  equally  valid.     But 
what  are  thfijiolice  powers  of  a  Slate  ?^  They  are  nothing  more  or 
less  than  the  powers  of  government  fnherent  in  every  sovereignty  to 
the  extent  of  its  dominions.     And  whether  a  State  passes  a  quaran- 
tine law,  or  a  law  to  punish  offences,  or  to  establish  courts  of  justice, 
or  requiring  certain  instruments  to  be  recorded,  or  to  regulate  com- 
merce within  its  own  limits,  in  every  case  it  exercises  the  same 
power  ;  that  is  to  say,  the  power  of  sovereignty,  the  power  to  govern 
men  and  things  within  the  limits  of  its  dominion.     It  is  by  virtue  of 
this  power  that  it  legislates  ;  and  its  authority  to  make  regulations  \ 
of  commerce  is  as  absolute  as  its  power  to  pass  health  laws,  except    j 
in  so  far  as  it  has  been  restricted  by  the  constitution  of  the  United  / 
States.     And  when  the  validity  of  a  State  law  making  regulations       ' 
of  commerce  is  drawn  into  question  in  a  judicial  tribunal,  the  au- 
thority to  pass  it  cannot  be  made  to  depend  upon  the  motives  that 
may  be  supposed  to  have  influenced  the  legislature,  nor  can  the 
court  inquire  whether  it  was  intended  to  guard  the  citizens  of  the     | 
State  from  pestilence  and  disease,  or  to  make  regulations  of  com- 
merce for  the  interests  and  convenience  of  trade. 

Upon  this  question  the  object  and  motive  of  the  State  are  of  no 
importance,  and  cannot  influence  the  decision.     It  is  a  question  of 
power.  '  Are  the  States  absolutely  prohibited  by  the  constitution 
from  making  any  regulations  of  foreign  commerce  ?     If  they  are, 
then  such  regulations  are  null  and  void,  whatever  may  have  been 
the  motive  of  the  State,  or  whatever  the  real  object  of  the  law ;  and 
it  requires  no  law  of  Congress  to  control  or  annul  them.     Yet  the  J 
case  of  Gibbons  v,  Ogden  unquestionably  afiirms  that  such  regula-l 
tions  may  be  made  by  a  State,  subject  to  the  controlling  power  of/ 
Congress.     And  if  this  may  be  done,  it  necessarily  follows  that  the\ 
grant  of  power  to  the  federal  government  is  not  an  absolute  and  entire  j 
prohibition  to  the  States,  but  merely  confers  upon  Congress  the/ 
superior  and  controlling  power.     And  to  expound  the  particular 
passages  herein  before  mentioned  in  the  manner  insisted  upon  by 
those  who  contend  for  the  prohibiuon  would  be  to  make  difierent 
parts  of  that  opinion  inconsistent  with  each  other,  —  an  error  which 
I  am  quite  sure  no  one  will  ever  impute  to  the  very  eminent  jurist 
by  whom  the  opinion  was  delivered.  "^ 

And  tliat  the  meaning  of  the  court  in  the  case  of  Gibbons  v,  Og- 
den was  such  as  I  have  insisted  on  is,  I  think,  conclusively  proved 
by  the  case  of  Willson  et  al.  v.  The  Blackbird  Creek  Marsh 
Company,  2  Peters,  251,  252.  In  that  case  a  dam  authorized  by 
a  State  law  had  been  erected  across  a  navigable  creek,  so  as  to  ob- 
struct the  commerce  above  it.  And  the  validity  of  the  State  law 
•was  objected  to,  on  the  ground  that  it  was  repugnant  to  the  consti- 
tution of  the  United  States,  being  a  regulation  of  commerce.  But 
the  court  says,  —  "  The  repugnancy  of  the  law^of  Delaware  to  tb© 
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constitution  is  placed  entirely  on  its  repugnancy  to  the  power  to  regu- 
late commerce  with  foreign  nations,  and  among  the  several  States ; 
a  power  which  has  not  been  so  exercised  as  to  affect  the  question  "  , 
and  then  proceeds  to  decide  that  tlie  law  of  Delaware  could  not 
"  be  considered  as  repugnant  to  the  power  to  regulate  commerce 
in  its  dormant  State,  or  as  being  in  conflict  with  any  law  passed  on 
the  subject." 

The  passages  I  have  quoted  show  that  the  validity  of  the  State 
law  was  maintained  because  it  was  not  in  conflict  with  a  law  of 
Congress,  akhough  it  was  confessedly  within  the  limits  of  the  power 
granted.  And  it  is  worthy  of  remark,  that  the  counsel  for  the 
plaintiff  in  error  in  that  case  relied  upon  Gibbons  v.  Ogden  as  con- 
clusive authority  to  show  the  unconstitutionality  of  the  State  law, 
no  doubt  placing  upon  the  passages  I  have  mentioned  the  construc- 
tion given  to  them  by  diose  who  insist  upon  the  exclusiveness  of 
the  power.  This  case,  therefore,  was  brought  fully  to  the  attention 
of  the  court.  And  the  decision  in  the  last  case,  and  the  grounds 
on  which  it  was  placed,  in  my  judgment  show  most  clearly  what 
was  mtended  in  Gibbons  v.  Ogden  ;  and  that  in  that  case,  as  well 
as  in  the  case  of  Willson  v.  The  Blackbird  Creek  Marsh  Com- 
pany, the  court  held  that  a  State  law  was  not  invalid  merely  be- 
cause it  made  regulations  of  commerce,  but  that  its  invalidity  de- 
pended upon  its  repugnancy  to  a  law  of  Congress  passed  in  pur- 
suance of  the  power  granted.  And  it  is  worthy,  also,  of  remark, 
that  the  opinion  in  both  of  these  cases  was  delivered  by  Chief  Jus- 
tice Marshall ;  and  I  consider  his  opinion  in  the  latter  one  as  an  ex- 
position of  what  he  meant  to  decide  in  the  former. 

In  the  case  of  the  City  of  New  York©.  Miln,  1 1  Peters,  130,  the 

![uestion  as  to  the  power  of  the  States  upon  this  subject  was  very 
ully  discussed  at  the  bar.  But  no  opinion  was  expressed  upon  it 
by  the  court,  because  the  case  did  not  necessarily  involve  it,  and 
there  was  great  diversity  of  opinion  on  the  bench.  Consequently 
the  point  was  left  open,  and  has  never  been  decided  in  any  subse- 
quent case  in  this  court. 

For  my  own  part,  I  have  always  regarded  the  cases  of  Gibbons 
V.  Ogden,  and  Willson  v.  The  Blackbird  Creek  Marsh  Company, 
as  abundantly  sufficient  to  sanction  the  construction  of  the  constitu- 
tion which  in  my  judgment  is  the  true  one.  Their  correctness  has 
nevjr  been  questioned  ;  and  I  forbear,  therefore,  to  remark  on  the 
other  cases  in  which  this  subject  has  been  mentioned  and  discussed. 
It  may  be  well,  however,  to  remark,  that  in  analogous  cases,* 
where,  by  the  constitution  of  the  United  States,  power  over  a  par- 
ticular subject  is  conferred  on  Congress  without  any  prohibition  to 
the  States,  the  same  rule  of  construction  has  prevailed.  Thus,  in 
the  case  of  Houston  v,  Moore,  5  Wheat.  1 ,  it  was  held,  that  the 
grant  of  power  to  the  federal  government  to  provide  for  organizing, 
arming,  and  disciplining  the  militia  did  not  preclude  the  States  from 
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legislating  on  the  same  subject,  provided  the  law  of  the  State  was 
not  repugnant  to  the  law  of  Congress.  And  every  State  in  the 
Union  has  continually  legislated  on  the  subject,  and  I  am  not  aware 
that  the  validity  of  these  laws  has  ever  been  disputed,  unless  they 
came  in  conflict  with  the  law  of  Congress. 

The  same  doctrine  was  held  in  the  case  of  Sturges  v.  Crownin- 
.  shield,  4  Wheat.  196,  under  the  clause  in  tlie  constitution  which 
I  gives  to  Congress  the  power  to  establish  uniform  laws  on  the  sub- 
I  ject  of  bankruptcies  throughout  the  United  States. 

And  in  the  case  of  Chirac  v.  Chirac,  2  Wheat.  269,  which  arose 
under  the  grant  of  power  to  establish  a  uniform  rule  of  naturaliza- 
tion, where  the  court  speak  of  the  power  of  Congress  as  exclusive, 
they  are  evidently  merely  sanctioning  the  argument  of  counsel  stated 
in  the  preceding  sentence,  which  placed  the  invalidity  of  the  natu- 
ralization under  the  law  of  Maryland,  not  solely  upon  the  grant  of 
power  in  the  constitution,  but  insisted  that  the  Maryland  law  was 
"  virtually  repealed  by  tlie  consdtution  of  the  United  States,  and 
the  act  of  naturalization  enacted  by  Congress."  Undoubtedly  it 
was  so  repealed,  and  the  opposing  counsel  in  the  case  did  not  dis- 
pute it.  For  the  law  of  the  United  States  covered  every  part  of 
the  Union,  and  there  could  not,  therefore,  by  possibility  be  a  State 
law  which  did  not  come  in  conflict  with  it.  And,  indeed,  in  this 
case  it  might  well  have  been  doubted  whether  the  grant  in  the 
constitution  itself  did  not  abrogate  the  power  of  the  States,  inas- 
much as  the  constitution  also  provided,  that  the  citizens  of  each 
State  should  be  entitled  to  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  States ;  and  it  would  seem  to  be  hardly  con- 
sistent with  this  provision  to  allow  any  one  State,  after  the  adoption 
o{  the  constitution,  to  exercise  a  power,  which,  if  it  operated  at  all, 
must  operate  beyond  the  territory  of  the  State,  and  compel  other 
States  to  acknowledge  as  citizens  those  whom  it  might  not  be  willing 
to  receive. 

In  referring  to  the  opinions  of  those  who  sat  here  before  us,  it  is 
but  justice  to  them,  in  expounding  their  language,  to  keep  in  mind 
tlie  character  of  the  case  they  were  deciding.  And  this  is  more 
especially  necessary  in  cases  depending  upon  the  construction  of  the 
constitution  of  the  United  States  ;  where,  from  the  great  public  in- 
terests which  must  always  be  involved  in  such  questions,  this  court 
have  usually  deemed  it  advisable  to  state  very  much  at  large  the 
principles  and  reasoning  upon  which  their  judgment  was  founded, 
and  to  refer  to  and  comment  on  the  leading  points  made  by  the 
counsel  on  either  side  in  the  ai^uroent.  And  I  am  not  aware  of 
any  instance  in  which  the  coint  have  spoken  of  the  grant  of  power  to 
the  general  government  as  excluding  all  State  power  over  the  sub- 
ject, unless  they  were  deciding  a  case  where  the  power  had  becL 
exercised  by  Congress,  and  a  State  law  came  in  conflict  with  it. 
In  cases  of  this  kind,  die  power  of  Congress  undoubtedly  excludes 
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and  displaces  that  of  the  State ;  because,  wherever  there  is  col- 
lision between  them,  the  law  of  Congress  is  supreme.  And  it  is  in 
this  sense  only,  in  ray  judgment,  that  it  has  been  spoken  of  as 
exclusive  in  the  opinions  of  the  court  to  which  I  have  refeiTed. 
The  case  last  mentioned  is  a  striking  example  ;  for  there  the  lan- 
guage of  the  court,  affirming  in  the  broadest  terms  the  exclusiveness 
of  the  power,  evidently  refers  to  the  argument  of  counsel  stated  in 
the  preceding  sentence. 

Upon  the  whole,  therefore,  the  law  of  New  Hampshire  is,  in  my 
judgment,  a  valid  one.  For,  although  the  gin  sold  was  an  import 
from  another  State,  and  Congress  have  clearly  the  power  to  regu- 
late such  importations,  under  the  grant  of  power  to  regulate  com- 
merce among  the  several  States,  yet,  as  Congress  has  made  no 
regulation  on  the  subject,  the  traffic  in  the  article  may  be  lawfully 
regulated  by  the  State  as  soon  as  it  is  landed  in  its  territory,  and  a 
tax  imposed  upon  it,  or  a  license  required,  or  the  sale  altogether  pro- 
hibited, according  to  the  policy  which  the  State  may  suppose  to  be 
its  interest  or  duty  to  pursue. 

The  judgment  of  the  State  courts  ought,  therefore,  in  my  opinion, 
to  be  affirmed  in  each  of  the  three  cases  before  us. 

Mr.  Justice  McLEAN. 
Thurlow  v.  The  Commonwealth   of  Massachusetts. — 
Error  from  the  State  Court. 

The  plaintiff  was  indicted  and  convicted  under  the  Revised 
Statutes  of  Massachusetts,  chapter  47,  and  the  act  of  1837,  chapter 
242,  for  selling  foreign  spirits,  m  1841  and  1842,  without  a  license. 

The  third  section  of  the  revised  act  provides  that  no  person 
shall  presume  to  be  a  retailer  or  seller  of  wine,  brandy,  rum^  or 
other  spirituous  liquors,  m  a  less  quantity  than  twenty-eight  gallons, 
and  that  delivered  and  carried  away  all  at  one  time,  unless  he  is 
first  licensed  as  a  retailer  of  wine  and  spirits,  "  under  the  penally 
of  twenty  dollars."  The  seventeenth  section  authorizes  the  county 
commissioners  to  grant  licenses  ;  and  the  second  section  of  the  act 
of  1837  provides,  that  nothing  contained  in  tliat  act,  or  in  the  forty- 
sevendi  chapter  of  the  Revised  Statutes,  shall  be  so  construed  as  to 
require  the  county  commissioners  to  grant  any  licenses,  when  in 
their  opinion  the  public  good  does  not*  require  them  to  be  granted." 

On  the  trial  in  the  Court  of  Common  Pleas  it  was  objected  that 
a  part  of  the  spirits  sold  were  foreign  ;  but  the  court  instructed  the 
jury  that  such  sale  was  in  violation  of  the  statute,  which  was  not  in- 
consistent with  the  constitution  or  revenue  laws  of  the  United  States. 
On  this  ruling  of  the  court  an  exception  was  taken,  and  the  cause 
was  reuioved  to  the  Supreme  Court  of  the  State  of  Massachusetts, 
which  overruled  the  exception,  and  entered  a  judgment  on  the  ver* 
diet  against  the  defendant. 
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The  acts  of  Congress  aijl^i^ze  the  importation  of  spirits  in 
casks  of  fifteen  gallons,  and  wme  in  bottles. 

The  great  question  in  this  case  is,  whether  the  license  laws  of 
Massachusetts  are  repugnant  to  the  constitution  of  the  United 
States,  or  the  revenue  laws  which  have  been  enacted  under  it. 

And,  first,  it  is  insisted  that  they  are  unconstitutional,  as  they  pro- 
hibit the  importer  from  selling  an  article  that  he  is  authorized  to 
import,  without  the  payment  of  an  additional  duty,  or  impost,  which 
the  State  cannot  impose. 

The  case  of  Brown  v.  The  State  of  Maryland,  12  Wheat.  419, 
is  supposed  to  be  conclusive  upon  this  point.  ,  This  may  be  ad- 
mitted, and  yet  it  does  not  rule  the  case  before  us. 

Brown  was  charged  with  having  imported  and  sold  a  package  of 
dry  goods  without  a  license.  An  act  of  Maryland  required  all  im- 
porters, before  the  sale  of  their  imported  articles,  to  take  out  a 
license.  And  the  court  held,  ^'  that  a  tax  on  the  sale  of  an  ar- 
ticle, imported  only  for  sale,  is  a  tax  on  the  article  itself"  ;  —  "  that 
the  importation  gave  a  right  to  the  importer  to  sell  the  package  in 
question  free  from  any  charge  by  the  State,  and  consequently  that 
the  act  of  Maryland  was  unconstitutional  and  void,  as  being  repug- 
nant to  that  article  of  the  constitution  which  declares,  that  no 
State  shall  lay  an  impost  or  duties  on  imports  or  exports." 

The  act  was  also  held  to  be  repugnant  to  that  clause  in  the 
constitution  which  "  empowers  Congress  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes." 

In  Brown's  case  the  reasoning  of  the  court  and  their  decision 
turned  upon  the  fact,  that  he,  being  the  importer  of  the  package, 
had  a  right  to  sell  it  ;  that  this  right  continued  so  long  as  the  pack- 
age was  unbroken,  and  remained  the  property  of  the  importer. 

The  plaintiff,  Thurlow,  asserts  no  right  as  an  importer  of  the 
article  sold.  He  purchased  it  in  the  home  market ;  consequendy 
neither  the  general  reasoning  nor  the  ruling  of  the  court  in  Brown's 
case  can  control  this  one. 

The  tenth  amendment  of  the  constitution  declares,  that  '^the 
powers  not  delegated  to  the  United  States  by  the  constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people." 

Before  the  adoption  of  the  constitution,  the  States  possessed,  re- 
spectively, all  the  attributes  of  sovereignty.  In  their  organic  laws 
they  had  distributed  their  powers  of  government  according  to  their 
own  views,  subject  to  such  modifications  as  the  people  of  each 
State  might  sanction.  The  agencies  established  by  the  articles  of 
confederation  were  not  entitled  to  the  dignified  appellation  of  gov- 
ernment. 

Among  the  delegated  functions  it  is  declared,  that  **  Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations,  and 
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among  the  several  -Stales,  and  with  tlie  Indian  tribes."  This  in- 
vestiture of  power  is  declared  by  this  court,  in  the  case  of  Gibbons 
V.  Ogden,  9  Wheat.  1,  and  also  in  Brown  v.  The  State  of  Mary- 
land, ^'  to  be  complete  in  itself,  and  to  acknowledge  no  limitations 
other  than  are  prescribed  by  the  constitution." 

There  may  be  a  limitation  on  the  exercise  of  sovereign  powers, 
but  that  Stale  is  not  sovereign  which  is  subject  to  the  will  of 
another.  This  remark  applies  equally  to  the  federal  and  State 
governments.  The  federal  government  is  supreme  within  the  scope 
of  its  delegated  powers,  and  the  State  governments  are  equaUy 
supreme  in  the  exercise  of  those  powers  not  delegated  by  them  nor 
inliibited  to  them.  From  this  it  is  clear,  that  while  these  supreme 
functions  are  exercised  by  the  federal  and  State  governments,  within 
their  respective  limitations,  they  can  never  come  in  conflict.  And 
'  when  a  conflict  occurs,  the  inquiry  must  necessarily  be,  which  i^ 
the  paramount  law  ?  And  that  must  depend  upon  the  supremacy 
of  the  power  by  which  it  was  enacted.  The  federal  government  is 
supreme  in  the  exercise  of  powers  delegated  to  it,  but  beyond  this 
its  acts  are  imconstiiutional  and  void.  So  the  acts  of  the  States 
are  void  when  they  do  that  which  k  inhibited  to  them,  or  exercise  a 
power  which  they  have  exclusively  delegated  to  the  federal  govern- 
ment. 

The  power  to  tax  is  common  to  the  federal  and  State  govern- 
ments, and  it  may  be  exercised  by  each  in  taxing  the  same  proper- 
ty ;  but  this  produces  no  conflict  of  jurisdiction.  The  conflicts 
which  have  arisen  are  mainly  attributable  lo  the  want  of  an  accurate 
definition  and  a  clear  comprehension  of  the  respective  powers  of 
the  two  governments.  In  a  system  of  government  so  complex  as 
ours,  it  may  be  diflicult,  perhaps  impracticable,  to  prescribe  the 
exact  limit,  in  particular  cases,  to  federal  and  State  powers. 

The  powers  expressly  prohibited  to  the  States  are  few  in  number, 
and  are  specified  in  the  constitution.  Those  which  are  exclusively 
delegated  to  the  federal  government,  and  consequently,  by  implica- 
tion, are  prohibited  to  the  States,  are  more  numerous. 

The  States,  resting  upon  their  original  basis  of  sovereignty, 
subject  only  to  the  exceptions  stated,  exercise  their  powers  over 
every  thing  connected  with  their  social  and  internal  condition.  A 
State  regulates  its  domestic  commerce,  contracts,  the  transmission 
of  estates,  real  and  personal,  and  acts  upon  all  internal  matters 
which  relate  to  its  moral  and  political  welfare.  Over  these  subjects 
the  federal  government  has  no  power.  They  appertain  to  the 
State  sovereignty  as  exclusively  as  powers  exclusively  delegated 
appertain  to  the  general  government. 

The  license  acts  of  Massachusetts  do  not  purport  to  be  a  regda- 
lion  of  commerce.  They  are  essentially  police  laws.  Enactments 
similar  In  principle  are  common  to  all  the  States.  Since  the  adop- 
tion of  its  constitution  they  have  existed  in  Massachusetts.     A  great 
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moral  reform,  which  enlisted  the  judgments  and  excited  the  sym- 
pathies of  the  public,  has  given  notoriety  to  this  course  of  legisla- 
tion, and  extended  it,  lately,  beyond  its  former  limit.  And  the 
question  is  now  raised,  whether  the  laws  under  consideration  trench 
upon  the  power  of  Congress  to  regulate  foreign  commerce. 

These  laws  do  not  in  terms  prohibit  the  sale  of  foreign  spirits, 
but  they  require  a  license  to  sell  any  quantity  less  than  twenty-eight 
gallons.  Under  the  decision  of  Brown  v.  Maryland,  it  is  admitted 
that  the  license  acts  cannot  operate  upon  the  right  of  the  importer 
to  sell.  But,  after  the  import  shall  have  passed'out  of  the  hands 
of  the  importer,  whether  it  remain  in  the  origmal  package  or  cask, 
or  be  broken  up,  it  becomes  mingled  with  other  property  in  the 
State,  and  is  subject  to  its  laws.  This  is  the  predicament  of  the 
spirits  in  question. 

A  license  to  sell  an  article,  foreign  or  domestic,  as  a  merchant, 
or  innkeeper  or  victualler,  is  a  matter  of  police  and  of  revenue, 
within  the  power  of  a  State.  It  is  strictly  an  internal  regulation, 
and  cannot  come  in  conflict,  saving  the  rights  of  the  importer  to 
sell,  of  any  power  possessed  by  Congress.  It  n,  said  to  reduce  the 
amount  of  importation,  by  lessening  the  profits  of  the  thing  imported. 
The  license  is  a  charge  upon  the  business,  or  profession,  and  not  a 
duty  upon  the  things  sold.  The  same  price  is  charged  to  every 
retailer  of  merchandise,  or  spirits,  at  the  same  place,  without  regard 
to  the  amount  sold.  This  charge  is  in  advance  of  any  sales.  It 
would  be  difficult  to  show  that  such  a  regulation  reduced  the  amount 
of  imported  goods.  But,  if  this  were  the  efiect  of  the  license,^ 
would  that  make  the  acts  unconstitutional } 

The  acknowledged  police  power  of  a  State  extends  often  to  the 
destruction  of  property.     A  nuisance  may  be  abated.     Every  thing 

Srejudicial  to  the  health  or  morals  of  a  city  may  be  removed, 
ferchandise  from  a  port  where  a  contagious  disease  prevails,  being 
liable  to  communicate  the  disease,  may  be  excluded  ;  and,  in  ex- 
treme cases,  it  may  be  thrown  into  the  sea.  This  comes  in  direct 
conflict  with  the  regulation  of  commerce  ;  and  yet  no  one  doubts 
the  local  power.  It  is  a  power  essential  to  self-preservation,  and 
exists,  necessarily,  in  every  organized  community.  It  is,  indeed, 
the  law  of  nature,  and  is  possessed  by  man  in  his  individual  capacity. 
He  may  resist  that  which  does  him  harm,  whether  he  be  assailed  by 
an  assassin,  or  approached  by  poison.  And  it  is  the  settled  con- 
struction of  every  regulation  of  commerce,  that,  under  the  sanction 
of  its  general  laws,  no  person  can  introduce  into  a  community 
malignant  diseases,  or  any  thing  which  contaminates  its  morals,  or 
endangers  its  safety.  And  this  is  an  acknowledged  principle  appli- 
cable to  all  general  regulations.  Individuals  m  the  enjoyment  of 
their  own  rights  must  be  careful  not  to  injure  the  rights  of  others. 

From  the  explosive  nature  of  gunpowder,  a  city  may  exclude  it. 
Now  this  is  an  article  of  commerce,  and  is  not  known  to  carry  in- 
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fectious  disease  ;  yet,  to  guard  against  a  contingent  injury,  a  city 
may  prohibit  its  introduction.     These  exceptions  are  always  implied  i 
in  commercial  regulations,  where  the  general  government  is  admitted  j 
to  have  the  exclusive  power.     They  are  not  regulations  of  com- 
merce, but  acts  of  self-preservation.     And  although  they  afiect , 
commerce  to  some  extent,  yet  such  effect  is  the  result  of  the  exer- 
cise of  an  undoubted  power  in  the  State. 

The  objection  is  strongly  and  confidently  urged,  that  a  license 
may  be  refused  under  these  laws,  which  would,  in  effect,  prevent 
importation,  as  importation  is  only  made  to  sell. 

It  is  admitted  that  a  State  law  which  shall  prohibit  importations 
of  foreign  spirits,  being  repugnant  to  the  commercial  power  in  the 
federal  government,  and  contrary  to  the  act  of  Congress  on  that 
subject,  would  be  void.  The  object  of  such  a  law  would,  upon  its 
face,  be  a  regulation  of  commerce,  which  is  not  within  the  powers 
of  a  State.  But  a  State  has  a  right  to  regulate  the  sale  of  this,  as 
of  every  other  imported  article,  out  of  the  hands  of  the  importer. 

The  license  system,  as  adopted  in  all  the  States,  restrains  per- 
sons from  selling  by  retail,  who  have  not  taken  a  license  ;  and  a 
license  to  retail  spirits  is  granted  by  the  court,  or  some  other  body, 
at  its  discretion,  and  on  certain  conditions.  This  is  the  character 
of  the  law  under  consideration.  The  applicant  to  obtain  a  Ifcense 
must  be  recommended  by  a  majority  of  the  selectmen  of  the  town, 
as  a  person  of  good  moral  character.  Should  this  recommendation 
be  refused  improperly  or  umustly,  an  appeal  is  given  to  the  com- 
missioners of  the  county.  But  the  commissioners  are  not  required 
to  grant  any  licenses,  "  when,  in  their  opinion,  the  public  good  does 
not  require  them  to  be  granted." 

There  is  no  evidence  in  the  record  of  a  refusal  to  grant  a  license 
in  this  case.  The  plaintiff*  is  charged  with  selling  without  a  license  ; 
but  it  nowhere  appears  that  he  ever  applied  for  one.  Thi§  would 
seem  to  be  conclusive.  For  if  a  State  have  a  right  to  regulate  the 
retail  of  foreign  spirits,  no  one  can  retail  them  where  a  license  is 
required  without  it.  Now,  that  a  State  may  do  this  no  one  doubts. 
And  it  is  equally  clear,  if  the  plaintiff!*  rests  upon  a  prohibition  to 
sell,  it  must  be  shown.  This  does  not  appear  on  the  face  of  the 
law,  and  if,  in  the  exercise  of  their  discretion,  the  commissioners 
have  refused  all  licenses,  that  is  a  matter  of  fact  which  must  be  es- 
tablished. On  this  ground  alone,  admitting  the  force  of  the  argu- 
ments for  the  plaintiff*,  his  case  must  fail. 

But,  not  to  rest  the  decision  of  so  important  a  Question  on  a  de- 
fect of  proof,  we  will  consider  the  case  as  if  the  fact  of  refusal  to 
grant  the  license  were  in  the  record. 

The  necessity  of  a  license  presupposes  a  prohibition  of  the  right 
to  sell  as  to  those  who  have  no  license.  For  if  a  State  may  require 
a  license  to  sell,  it  may,  in  the  exercise  of  a  proper  discretion,  limit 
the  number  of  such  licenses  as  the  public  good  may  seem  to  require. 
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This  is  believed  to  have  been  done  under  every  system  of  licenses 
to  retail  spirits  which  has  been  adopted  in  the  different  States. 
And  this  limitation  may,  possibly,  lessen  the  sale  of  the  article. 
This  may  be  the  result  of  any  regulation  on  the  subject.  But  it 
constitutes  no  objection  to  the  law.  An  innkeeper  is  forbidden  to 
allow  drunkenness  in  his  house,  and  if  this  prohibition  be  observed, 
a  less  quantity  of  rum  is  sold.  Is  this  unconstitutional,  because  it 
may  reduce  the  importation  of  the  article  ?  Such  an  argument 
would  be  so  absurd  as  to  be  at  once  rejected  by  every  sound  mind. 
No  one  could  fail  to  see  that  the  injunction  was  laid  for  the  mainte- 
nance of  good  order  and  good  morals.  To  reject  this  view  would 
make  the  excess  of  the  drunkard  a  constitutional  duty,  to  encourage 
the  importation  of  ardent  spirits. 

Such  an  argument  would  be  advanced  by  no  one,  and  no  one 
would  question  either  the  constitutionality  or  expediency  of  the 
law  which  prohibits  an  innkeeper  from  encouraging  drunkenness. 
And  yet  in  this  simple  proposition  is  the  argument  answered  against 
the  constitutionality  of  the  laws  in  question. 

A  discretion  on  this  subject  must  be  exercised  somewhere,  and 
it  can  be  exercised  nowhere  but  under  the  Stale  authority.  The 
State  may  regulate  the  sale  of  foreign  spirits,  and  such  regulation  is 
valid,  though  it  reduce  the  quantity  of  spirits  consumed.  This  is 
admitted.  And  how  can  this  discretion  be  controlled.  The 
powers  of  the  general  government  do  not  extend  to  it.  It  is  in 
every  aspect  a  local  regulation,  and  relates  exclusively  to  the 
internal  police  of  the  State. 

It  is  said  that  the  object  of  these  laws  is  to  prohibit  the  importa- 
tion of  foreign  spirits.  This  is  an  inference  which  their  language 
does  not  authorize.  A  license  is  only  required  to  sell  in  less  quan- 
tity than  twenty-eight  gallons.  A  greater  quantity  than  this  may  be 
sold  without  restriction.  But  it  is  said,  if  the  legislature  may 
require  a  license  for  twenty-eight  gallons,  it  may  extend  the  limita- 
tion to  three  hundred  gallons. 

In  answer  to  this  it  is  enough  to  say,  that  the  legislature  has  not 
done  what  is  supposed  by  the  plaintiff's  counsel  it  might  do.  But 
if  the  legislature  cannot  extend  the  license  to  twenty-eight  gallons, 
what  shall  be  the  constitutional  limit }  By  what  rule  shall  it  be  as- 
certained }  Shall  a  gallon,  a  quart,  or  a  pint  be  the  limit  ?  This  is 
altogether  arbitrary,  and  must  depend  upon  the  discretion  of  the  law- 
making power,  —  the  same  discretion  that  imposes  a  tax,  defines 
offences  and  prescribes  their  punishment,  and  which  controls  the 
internal  policy  of  the  State.  Will  it  be  contended  that  the  legisla- 
ture cannot  exercise  the  power,  as  it  may  be  exercised  beyond  the 
proper  limit  ?  This  logic  is  not  good  when  applied  to  the  practical 
operations  of  the  government.  The  argument  is,  power  may  be 
abused,  therefore  it  cannot  be  exercised.  What  power  dependent 
on  human  agency  may  not  be  abused  i 


592  SUPREME    COURT. 

License   Cases. —  Mr.  Justice  McLean's  Opinion. 

In  all  matters  of  government,  and  especially  of  police,  a  wide 
discretion  is  necessary.  It  is  not  susceptible  of  an  exact  limitation, 
but  must  be  exercised  under  the  chancing  exigencies  of  society.  In 
the  progress  of  population,  of  wealth,  and  of  civilization,  new  and 
vicious  indulgences  spring  up,  which  require  restraints  that  can  only 
be  imposed  by  the  legislative  power.  When  this  power  shall  be 
■exerted,  how  far  it  shall  be  carried,  and  where  it  shall  cease,  must 
mainly  depend  upon  the  evil  to  be  remedied.  Under  the  pretenc^ 
of  a  police  regulation,  a  Stale  cannot  counteract  the  commercial  j 

f)ower  of  Congress.  And  yet,  as  has  been  shown,  to  guard  the 
lealtli,  morals,  and  safety  of  the  community,  the  laws  of  a  Stale 
may  prohibit  an  importer  from  landing  his  goods,  and  may  some- 
times authorize  their  destruction.  But  this  exception  to  the  opera- 
tion of  the  general  commercial  law  is  limited  to  the  existing 
exigency.  Still,  it  is  clear  that  a  law  of  a  State  is  not  rendered  un- 
constitutional by  an  incidental  reduction  of  importation.  And 
especially  is  this  not  the  case,  when  the  State  regulation  has  a 
salutary  tendency  on  society,  and  is  founded  on  the  highest  moral 
considerations. 

The  police  power  of  a  State  and  the  foreign  commercial  power 
of  Congress  must  stand  together.  Neither  of  them  can  be  so 
exercised  us  materially  to  affect  the  other.  The  sources  and  ob- 
jects of  these  powers  are  exclusive,  distinct,  and  independent,  and 
are  essential  to  both  governments.  The  one  operates  upon  oin* 
foreign  intercourse,  the  other  upon  the  internal  concerns  of  a  Slate. ' 
The  former  ceases  when  the  foreign  product  becomes  commingled 
with  the  other  propertjr  in  the  State.  At  this  point  the  local  law  at- 
taches, and  regulates  it  as  it  does  other  property.  The  State  can- 
not, with  a  view  to  encourage  its  local  manufactures,  prohibit  the  use 
of  foreign  articles,  or  impose  such  a  regulation  as  shall  in  effect  be 
a  prohibition.  But  it  may  tax  such  property  as  it  taxes  other  and 
similar  articles  in  the  State,  either  specifically  or  in  the  form  of  a 
license  to  sell.  A  license  may  be  required  to  sell  foreign  articles, 
when  those  of  a  domestic  manufacture  are  sold  without  one.  And 
if  the  foreign  article  be  injurious  to  the  health  or  morals  of  the  com- 
munity, a  State  may,  in  the  exercise  of  that  great  and  conservative 
police  power  which  lies  at  the  foundation  of  its  prosperity,  prohibit 
the  sale  of  it.  No  one  doubts  this  in  relation  to  infected  goods  or 
licentious  publications.  Such  a  regulation  must  be  made  in  good 
faith,  and  have  for  its  sole  object  the  preservation  of  the  health  or 
morals  of  society.  If  a  foreign  spirit  should  be  imported  contain- 
bg  deleterious  ingredients,  fatal  to  the  health  of  those  who  use  it, 
its  sale  may  be  prohibited. 

When  in  the  appropriate  exercise  of  these  federal  and  State 
powers,  contingently  and  incidentally  their  lines  of  action  nm  into 
each  other  ;  if  the  State  power  be  necessary  to  the  preservation  of 
the  morals,  the  health,  or  safety  of  the  community*  Jt  must  be  main- 
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tained.  But  this  exigency  is  not  to  be  founded  on  any  notions  of 
commercial  policy,  or  sustained  by  a  course  of  reasoning  about 
that  which  may  be  suj^posed  to  affect,  in  some  degree,  the  public 
welfare.  The  import  must  be  of  such  a  character  as  to  produce, 
by  its  admission  or  use,  a  great  physical  or  moral  evil.  Any  dimi- 
nution of  the  revenue  arising  from  this  exercise  of  local  power 
would  be  more  than  repaid  by  the  beneficial  results.  By  preserv- 
ing, as  far  as  possible,  the  health,  the  safety,  and  the  moral  energies 
of  society,  its  prosperity  is  advanced. 

In  McCuUough  v.  The  State  of  Maryland,  4  Wheat.  428,  this  court 
say,  —  "  It  is  admitted  that  the  power  of  taxing  the  people  and  their 
property  is  essential  to  the  very  existence  of  government,  and  may 
be  legitimately  exercised  on  the  objects  to  which  it  is  applicable,  to 
the  utmost  extent  to  which  the  government  may  choose  to  carry 
it.  The  only  security  against  the  abuse  of  this  power  is  found  in 
the  structure  of  the  government  itself.  In  imposing  a  tax,  the  legis- 
lature acts  upon  its  constituents.  This  is  in  general  a  sufficient  se- 
curity against  erroneous  and  oppressive  taxation." 

"  The  people  of  a  State,  therefore,  give  to  their  government  a 
right  of  taxing  themselves  and  their  property,  and  as  the  exigencies 
of  government  cannot  be  limited,  they  prescribe  no  limits  to  the 
exercise  of  this  right,  resting  confidently  on  the  interest  of  the 
legislator,  and  on  the  influence  of  the  constituents  over  their  repre- 
sentatives, to  guard  them  against  abuse." 

Believing  the  laws  of  Massachusetts  to  regulate  licenses  for  the 
sale  of  spirituous  liquors  to  be  constitutional,  I  affirm  the  judgment 
in  this  case. 

Andrew   Peirce,  Jr.,  and  Thomas   W.   Peirce,  i;.  The 
State  op  New  Hampshire. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  New  Hampshire, 
on  a  judgment  given  by  that  court  sustaining  the  validity  of  the  act 
of  that  State,  "  regulating  the  sale  of  wines  and  spirituous  liquors," 
"  approved  4th  July,  1838  "  ;  which  is  alleged  to  be  in  violation  of 
the  constitution  of  the  United  States,  and  the  revenue  acts  of  Con- 
gress made  in  pursuance  thereof. 

The  first  section  provides,  "  that  if  any  person  shall,  without  li- 
cense from  the  selectmen  of  the  town,  &c.,  sell  any  wine,  rum,  gin, 
brandy,  or  other  spirits,  in  any  quantity,  &c.,  such  person,  so 
offending,  for  each  and  every  such  offence,  &c.,  shall  pay  a  sum  not 
exceeding  fifty  dollars,"  &c.  The  indictment  charged  the  defendants 
in  the  State  court  with  having  sold  one  barrel  of  gin  without  a  license. 

On  the  trial,  it  was  proved  that  the  barrel  of  gin  was  purchased 
by  the  defendants  in  Boston,  brought  coastwise  to  the  landing  at 
Piscataqua  Bridge,  and  thence  to  the  defendants'  store  in  Dover, 
and  afterwards  sold  in  the  same  barrel. 

The  views  expressed  by  me  in  the  case  of  Thurlow  v.  The 
50* 
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State  of  Massachusetts,  at  the  present  term,  as  regards  the  power 
of  a  State  to  require  a  license  for  the  sale  of  spirituous  liquors,  apply 
equally  to  the  present  case.  A  State  may  require  a  license  to  selly 
ardent  spirits  of  domestic  manufacture,  as  well  as  foreign.  And  the 
only  difference  between  this  case  and  the  one  above  cited  is,  that 
the  defendants  imported  this  barrel  of  gin  from  the  State  of  Massa- 
chusetts to  that  of  New  Hampshire,  where  they  sold  it  ;  and  they 
claim  the  right  of  importers  to  sell  without  a  license. 

In  the  case  of  Brown  v.  The  State  of  Maryland,  12  Wheat. 
449,  after  sustaining  the  right  of  the  importer  to  sell  a  package  of 
foreign  goods  without  a  license,  which  an  act  of  Maryland  required, 
the  court  say,  —  "  It  may  be  proper  to  add,  that  we  suppose  the  prin- 
ciples laid  down  in  this  case  to  apply  equally  to  importations  from 
a  sister  State." 

This  remark  of  the  court  was  incidental  to  the  question  before  it, 
and  the  point  was  not  necessarily  involved  in  the  decision.  Whilst 
the  remark  cannot  fail  to  be  considered  with  the  greatest  respect, 
coming  as  it  did  from  a  most  learned  and  eminent  chief  justice,  yet 
it  cannot  be  received  as  authority.  It  must  have  been  made  with 
less  consideration  than  the  other  points  ruled  in  that  important  case. 

The  power  to  regulate  commerce  among  the  several  States  is 
given  to  Congress  in  the  same  words  as  the  power  over  foreign  / 
commerce.  But  in  the  same  article  it  is  declared,  that  **  no  pref- 
erence shall  be  given  by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  State  over  those  of  another  ;  nor  shall  vessels 
bound  to  or  from  one  State  be  obliged  to  enter,  clear,  or  pay  du- 
ties in  another."  And  it  is  supposed  that  the  declaration,  "  that  no 
State,  without  the  consent  of  Congress,  shall  lay  any  impost  or  du- 
ties on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws,"  refers  to  foreign  commerce. 

A  revenue  to  the  general  government  could  never  have  been  con- 
templated from  any  regulation  of  commerce  among  the  several 
States.  Countervailing  duties,  under  the  Confederation,  were  im- 
posed by  the  different  States  to  such  an  extent  as  to  endanger  the 
confederacy.  But  this  cannot  be  done  under  the  constitution  by 
Congress,  in  whom  the  power  to  regulate  commerce  among  the 
States  is  vested. 

The  word  import^  in  a  commercial  sense,  means  the  goods  or 
other  articles  brought  into  this  country  from  abroad,  —  from  another, 
country.  In  this  sense  an  importer  is  a  person  engaged  in  foreign 
commerce.  And  it  appears  that  in  the  acts  of  Congress  which 
regulate  foreign  commerce  he  is  spoken  of  m  that  light.  In  Brown 
V,  The  State  of  Maryland,  12  Wheat.  443,  the  court  say,  the  act 
of  Maryland  ''  denies  to  the  importer  the  right  of  using  the  privi- 
lege which  he  has  purchased  from  the  United  States,  until  he  has 
purchased  it  from  the  State."  And  it  was  upon  the  ground  that 
ibe  tax  was  an  additional  charge  or  impost  upon  the  thing  imported, 
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which  a  Stale  could  not  impose,  that  the  above  act  was  held  to  be 
unconstitutional. 

But  neither  the  facts  nor  the  reasons  of  that  case  apply  to  a  per- 
son who  transports  an  article  from  one  State  to  another.  In  some 
cases,  the  transportation  is  only  made  a  few  feet  or  rods,  and  gen- 
erally it  is  attended  with  little  risk  ;  and  no  duty  is  paid  to  the  fed- 
eral or  State  government.  And  why  should  property,  when  con- 
veyed over  a  State  line,  be  exempt  from  taxation  which  is  common 
to  all  other  property  in  the  State  } 

There  is  no  act  of  Congress  to  which  the  license  law,  as  applied 
to  this  case,  can  be  held  repugnant.  And  the  general  **  power  in 
Congress  to  regulate  commerce  among* the  several  States,"  under 
the  restrictions  in  the  constitution,  cannot  affect  the  validity  of  the 
law.  The  constitution  prohibits  impost  duties  on  a  commercial  in- 
terchange of  commodities  among  the  States.  The  tax  in  the  form 
of  a  license,  as  here  presented,  counteracts  no  policy  of  the  federal 
government,  is  repugnant  to  no  power  it  can  exercise,  and  is  im- 

[)osed  by  the  exercise  of  an  undoubted  power  in  the  State.  The 
icense  system  is  a  police  regulation,  and,  as  modified  in  the  State 
of  New  Hampshire,  was  designed  to  restrain  and  prevent  immoral 
indulgences,  and  to  advance  the  moral  and  physical  welfare  of 
society. 

The  owner  of  the  property,  who  purchased  it  in  Massachusetts 
and  transported  it  to  New  Hampshire,  is  not  an  importer  in  the 
sense  in  which  that  term  is  used  in  the  case  of  Brown  v.  The  State 
of  Maryland.  And  there  is  nothing  in  the  general  reasoning  of  that 
case,  or  in  the  facts,  which  can  bring  into  doubt  the  constitutionality 
of  the  New  Hampshire  law. 

If  the  mere  conveyance  of  property  from  one  State  to  another 
shall  exempt  it  from  taxation,  and  from  general  State  regulation,  it 
will  not  be  difficult  to  avoid  the  police  laws  of  any  State,  especially 
by  those  who  live  at  or  near  the  boundary.  If  this  tax  had  been 
laid  on  the  property  as  an  import  into  the  State,  the  law  would  have 
been  repugnant  to  the  constitution.  It  would  have  been  a  regulation 
of  commerce  among  the  States,  which  has  been  exclusively  given 
to  Congress.  One  of  the  objects  in  adopting  the  constitution  was, 
to  regulate  this  commerce,  and  to  prevent  the  States  from  imposing 
a  tax  on  the  commerce  of  each  other.  If  this  power  has  not  been 
delegated  to  Congress,  it  is  still  retained  by  the  States,  and  may  be 
exercised  at  their  discretion,  as  before  the  adoption  of  the  constitu- 
tion. For  if  it  be  a  reserved  power.  Congress  can  neither  abridge 
nor  abolish  it. 

But  this  barrel  of  gin,  like  all  other  property  within  the  State  of 
New  Hampshire,  was  liable  to  taxation  by  the  State.  It  comes 
under  the  general  regulation,  and  cannot  be  sold  without  a  license. 
The  right  of  an  importer  of  foreign  spirits  to  sell  in  the  cask,  with- 
out a  license,  does  not  attach  to  the  plaintiffs  in  error,  on  account 
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of  their  having  transported  tliis  property  from  Massachusetts  to  New 
Hampshire.     I  afBrm  the  judgment  of  the  State  court. 

Joel  Fletcher  v.  The  State  of  Rhode  Island. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Rhode  Island, 
under  the  25th  section  of  the  Judiciary  Act  of  1789.  Fletcher 
was  indicted  for  selling  strong  liquor,  to  wit,  rum,  gin,  and  brandy, 
in  less  quantity  then  ten  gallons,  in  violation  of  the  law  of  Rhode 
Island.  From  the  evidence,  it  appeared  that  the  brandy  which  he 
sold  was  purchased  by  him  at  Boston,  in  the  State  of  Massachu- 
setts, that  it  was  imported  into  the  United  States  from  France  for 
sale,  and  that  the  duties  had  been  regularly  paid  at  the  port  of  Bos- 
ton. The  sale  of  the  liquor  was  admitted  by  the  defendant,  as 
charged  in  the  indictment. 

In  tlie  defence  it  was  insisted,  that  the  license  act  was  void,  it 
being  repugnant  to  that  clause  of  the  8th  section  of  the  constitu- 
tion of  the  United  States  which  provides,  *'  that  the  Congress  shall 
have  power  to  lay  and  collect  taxes,  duties,  imports,  and  excises, 
to  pay  debts,  and  provide  for  the  common  defence  and  general 
welfare  of  the  United  States  ;  but  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States  "  ;  and  is  also  repug- 
nant to  that  clause  of  tlie  8th  section  which  provides,  ''  that  Con- 
gress shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes '' ;  and 
also  repugnant  to  that  clause  which  declares,  that  "  no  State  shall, 
without  the  consent  of  Congress,  lay  any  imposts  or  duties  on  im- 
ports, except  what  may  be  absolutely  necessary  for  executing  its 
mspection  laws,  and  the  acts  of  Congress  in  pursuance  of  the  afore- 
said several  clauses  of  said  constitution,"  &c. 

The  Supreme  Court  of  the  State  maintained  the  validity  of  the 
State  statute,  and  to  reverse  that  judgment  this  writ  of  error  is 
prosecuted. 

The  opinions  given  by  me  in  the  cases  of  Thurlow  v.  The 
State  of  Massachusetts,  and  Peirce  et  al.  v.  The  State  of  New 
Hampshire,  decide,  so  far  as  I  am  concerned,  this  case.  The 
first  case  related  to  the  sale  of  spirits  of  foreign  importation, 
not  in  the  hands  of  the  importer ;  the  second,  to  domestic  spirits 
transported  from  one  State  to  another.  And  the  indicttnent  now 
under  consideration  relates  to  the  sale  of  foreign  spirits,  purchased 
in  Massachusetts  and  transported  to  Rhode  Island.  There  is,  how- 
ever, one  point  made  in  this  case,  which  was  not  embraced  by  the 
facts  contained  in  either  of  the  others.  It  was  "  agreed,  that  the 
town  council  of  Cumberland,  in  Rhode  Island,  refused  to  grant 
any  license  for  retailing  strong  liquors  for  a  year  from  April,  1845, 
having  been  instructed  to  that  effect  by  a  town  meeting."  The 
effect  of  this  proceeding  was  to  prohibit  the  sale  of  spirituous  liquors 
in  the  town  of  Cumberland  in  less  quantities  than  ten  gallons. 
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There  is  no  constitutional  objection  to  the  exercise  of  this  dis- 
cretion under  the  authority  of  the  State  law.  In  the  first  place, 
no  system  of  licenses  to  retail  spirits  has  authorized  the  grant,  ex- 
cept upon  certain  conditions.  iVo  one,  it  is  presumed,  can  claim  a 
license  to  retail  spirits  as  a  matter  of  right.  Under  the  law  of  the 
State,  a  discretion  is  to  be  exercised,  not  only  as  regards  the  indi- 
viduals who  apply,  but  also  as  to  the  number  that  shall  be  licensed 
in  each  town.  And,  if  it  shall  be  determined  that  a  certain  town 
is  not  entitled  to  a  license,  it  is  not  perceived  how  such  a  decision 
can  be  controlled.  In  the  case  of  Fletcher,  it  seems  that  the  town 
council,  who  have  the  power  to  make  the  grant,  were  influenced  to 
refuse  it  by  the  popular  vote  of  the  town.  A  more  satisfactory 
mode  of  instructing  public  officers,  it  would  seem,  could  not  be 
adopted. 

This  produces  no  restriction  on  the  sale  of  spirits  in  any  quan- 
tity exceeding  ten  gallons.  And  there  is  nothing  in  the  record 
which  shows  that  licenses  are  not  granted  in  the  adjacent  towns 
within  the  State.  But  if  this  did  appear,  it  would  not  avoid  the 
force  of  the  act.  I  think  this  regulation  is  clearly  within  the  power 
of  the  State  of  Rhode  Island,  and,  consequently,  that  the  act  is 
not  repugnant  to  the  constitution  of  the  United  States,  or  to  any 
act  of  Congress  passed  in  pursuance  of  it.  I  therefore  affirm  the 
judgment  of  the  Supreme  Court. 

Mr.  Justice  CATRON. 

Peirce  and  another  v.  Nevit  Hampshire. 

Andrew  Peirce  and  two  others  were  indicted  for  selling  one  bar- 
rel of  gin,  contrary  to  a  statute  of  New  Hampshire,  passed  in  1 838, 
which  provides,  that  if  any  person  shall,  without  license  from  the 
selectmen  of  the  town  where  such  person  resides,  sell  any  wine, 
rum,  gin,  brandy,  or  other  spirits,  in  any  quantity,  or  shall  sell  any 
mixed  liquors,  part  of  which  are  spirituous,  such  person  so  offend- 
ing, for  each  offence,  on  conviction  upon  an  indictment,  shall  forfeit 
and  pay  a  sum  not  exceeding  fifty  dollars,  nor  less  than  twenty-five 
dollars,  for  the  use  of  the  county. 

The  barrel  of  gin  had  been  purchased  by  the  defendants  at  Bos- 
ton, in  the  Commonwealth  ot  Massachusetts,  and  was  brought 
coastwise  by  water  near  to  Dover,  in  New  Hampshire,  where  it 
was  sold  in  the  same  barrel  and  condition  that  it  had  been  purchased 
in  Boston.  Part  of  the  regular  business  of  the  defendants  was  to 
sell  ardent  spirits  in  large  quantities. 

The  defendants'  counsel  contended,  on  the  trial,  that  the  statute 
of  1838  was  unconstitutional  and  void,  because  the  same  is  in  viola- 
tion of  certain  public  treaties  of  the  United  States  with  Holland, 
France,  and  other  countries,  containing  stipulations  for  the  admis- 
sion of  spirits  into  the  United  States,  and  because  it  is  repug- 
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nant  to  the  two  following  clauses  in  the  constitution  of  the  United 
States,  viz.:  — 

'*  No  State  shall,  without  the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws." 

"  The  Congress  shall  have  power  to  regulate  commerce  with 
,  foreign  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes." 

In  answer  to  these  objections,  the  court  instructed  the  jury,  that 
the  statute  of  July  4,  1838,  was  not  entirely  void,  if  it  might  have 
an  operation  constitutionally  in  any  case ;  and  that,  as  far  as  this 
case  was  concerned,  it  could  not  be  in  violation  of  any  treaty  with 
any  foreign  power  which  had  been  referred  to,  permitting  the  intro- 
duction of  foreign  spirits  into  the  United  States,  because  the  liquor 
in  quesdon  here  was  proved  to  be  American  gin. 

The  court  further  mstructed  the  jury,  that  this  statute,  as  it  re- 
garded this  case,  was  not  repugnant  to  the  clause  in  the  constitution 
of  the  United  States  providing  that  no  State  shall,  without  the  con- 
sent of  Congress,  lay  any  duty  on  imports  or  exports,  because  the 
gin  in  this  case  was  not  a  foreign  article,  and  was  not  imported  into, 
but  had  been  manufactured  in,  the  United  States. 

The  court  further  instructed  the  juiy,  that  this  State  could  not 
regulate  commerce  between  this  and  other  States  ;  that  this  State 
could  not  prohibit  the  introduction  of  articles  from  another  State 
with  such  a  view,  nor  prohibit  a  sale  of  them  with  such  a  pui'pose  ; 
but  that,  although  the  State  could  not  make  such  laws  with  such 
views  and  for  such  purposes,  she  was  not  entirely  forbidden  to  legis- 
late in  relation  to  articles  introduced  from  foreign  countries  or  from 
otiier  States  ;  that  she  might  tax  them  the  same  as  other  property, 
and  might  regulate  the  sale  to  some  extent ;  that  a  State  might  pass 
health  and  police  laws  which  would,  to  a  certain  extent,  affect  for- 
eign commerce,  and  commerce  between  the  States  ;  and  that  this 
statute  was  a  regulation  of  that  character,  and  constitutional. 

The  jury  found  the  defendants  guilty,  and  the  Court  of  Common 
Pleas  fined  them  thirty  dollars  ;  from  which  they  prosecuted  their 
writ  of  error  to  the  Superior  Court  of  Judicature  of  New  Hamp- 
shire, where  the  judgment  was  affirmed.  The  present  writ  of  error 
is  prosecuted,  under  the  twenty-fifth  section  of  the  Judiciary  Act  of 
1789,  to  reverse  the  judgment  of  the  State  court  of  New  Hamp- 
shire, on  the  grounds  above  stated.  And  the  question  and  the  case 
presented  for  our  consideration  are,  whether  the  State  laws,  and  the 
judgment  founded  on  them,  are  repugnant  to  the  constitution  of  the 
United  States.  The  court  below  having  decided  in  favor  of  their 
validity,  this  is  the  only  question  that  comes  within  our  jurisdiction, 
although  divers  others  were  presented  to  and  adjudged  by  the  State 
couit. 

The  importance  of  this  case,  as  regards  its  bearing  on  the  com- 
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merce  among  the  States,  and  on  the  relations  and  rights  of  their 
citizens  and  inhabitants,  is  not  to  be  disguised.  To  my  mind  it  pre- 
sents most  delicate  and  difficult  considerations. 

The  first  objection,  that  the  statute  of  New  Hampshire  violated 
certain  treaties  with  Holland,  France,  &c.,  providing  for  the  ad- 
mission of  ardent  spirits,  has  no  application  to  the  case,  as  the  spirits 
sold  were  not  foreign,  but  American  gin. 

The  second  objection  relies  on  the  first  article  and  tenth  section 
of  the  constitution,  which  provides,  that  "  no  State  shall  lay  any 
imposts  or  duties  on  imports  or  exports,  nor  any  duty  on  tonnage," 
unless  with  the  assent  of  Congress,  &c.  These  are  negative  re- 
strictions, where  the  constitution  operates  by  its  own  force  ;  but  as 
no  duty  or  tax  was  imposed  on  the  gin  introduced  into  New  Hamp- 
shire from  Massachusetts,  either  directly  or  indirectly,  these  prohi- 
bitions on  the  Stale  power  do  not  apply. 

The  third  objection  proceeds  on  the  clause,  that  ''the  Con- 
gress shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes,"  to  which 
it  is  insisted  the  State  statute  is  opposed.  The  power  given  to 
Congress  is  unrestricted,  and  broad  as  the  subjects  to  which  it 
relates  ;  it  extends  to  all  lawful  commerce  with  foreign  nations, 
and  in  the  same  terms  to  all  lawful  commerce  among  the  States ; 
and  "  among "  means  between  two  only,  as  well  as  among  more 
than  two  ;  if  it  was  otherwise,  then  an  intermediate  State  might  in- 
terdict and  obstruct  the  transportation  of  imports  over  it  to  a  third 
State,  and  thereby  impair  the  general  power.  The  article  in  ques- 
tion was  introduced  from  one  State  directly  into  another,  and  the 
first  question  is,  Was  it  a  suWect  of  lawful  conmierce  among  the 
States,  that  Congress  can  regulate  ?  That  ardent  spirits  have  been 
for  ages,  and  now  are,  subjects  of  sale  and  of  lawful  commerce, 
and  that  of  a  large  class,  throughout  a  great  portion  of  the  civilized 
world,  is  not  open  to  controversy  ;  so  our  commercial  treaties  with 
foreign  powers  declare,  them  to  be,  and  so  the  dealing  in  them 
among  the  States  of  this  Union  recognizes  them  to  be.  But  this  con- 
dition of  the  subject-matter  was  met  by  the  State  decision  on  the 
ground,  and  on  this  only,  ''  that  the  State  might  pass  health  and 
police  laws  which  would,  to  a  certain  extent,  aflfect  foreign  com- 
merce and  commerce  between  the  States  ;  and  that  the  statute  [of 
New  Hampshire]  was  a  regulation  of  that  character,  and  constitu 
tional." 

This  was  the  charge  to  the  jury,  and  on  it  the  verdict  and  judg- 
ment are  founded,  and  which  the  State  court  of  last  resort  affirmed. 
The  law  and  the  decision  apply  equallv  to  foreign  and  to  domestic 
spirits,  as  they  must  do  on  the  principles  assumed  in  support  of  the . 
law.  The  assumption  is,  that  the  police  power  was  not  touched  by  \ 
the  constitution,  but  left  to  the  States  as  the  constitution  found  it. 
This  is  admitted  ;  and  whenever  a  thing,  from  character  or  condi- 
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tion,  is  of  a  descripticn  to  be  regulated  by  that  power  in  the  State, 
then  the  regulation  may  be  made  by  the  State,  and  Cooeress  cannot 
interfere.  But  this  must  always  depend  on  facts,  subject  to  legal 
ascertainment,  so  that  the  injured  may  have  redress.  And  the  fact 
must  find  its  support  in  this,  whether  the  prohibited  article  be- 
longs to,  and  is  subject  to  be  regulated  as  part  of,  foreign  commerce, 
or  of  commerce  among  the  States.  If,  from  its  nature,  it  does  not 
belong  to  commerce,  or  if  its  condition,  from  putrescence  or  other 
cause,  is  such  when  it  is  about  to  enter  the  State  that  it  no  longer 
belongs  to  commerce,  or,  in  other  words,  is  not  a  commercial  arti- 
cle, then  the  State  power  may  exclude  its  introduction.  And  as  an 
incident  to  this  power,  a  State  may  use  means  to  ascertain  the  fact. 
And  here  is  the  limit  between  the  sovereign  power  of  the  State 
and  the  federal  power.  That  is  say,  that  which  does  not  belong  to 
commerce  is  within  the  jurisdiction  of  the  police  power  of  the  State  ; 
and  that  which  does  belong  to  commerce  is  within  the  jurisdiction  of 
the  United  States.  And  to  this  limit  must  all  the  general  views 
come,  as  I  suppose,  that  were  suggested  in  the  reasoning  of  this 
court  in  the  cases  of  Gibbons  r.  Ogden,  Brown  v.  The  State  of 
Maryland,  and  New  York  v.  M iln. 

What,  then,  is  the  assumption  of  the  State  court  ?     Undoubt- 
edly, in  effect,  that  the  State  had  the  power  to  declare  what  should 
be  an  article  of  lawful  commerce  in  the  particular  Stat« ;  and,  hav- 
ing declared  that  ardent  spirits  and  wines  were  deleterious  to  morals 
and  healdi,  they  ceased  to  be  commercial  commodities  there,  and 
that  then  the  police  power  attached,  and  consequently  the  powers  , 
of  Congress  could  not  interfere.     The  exclusive  State  power  is 
made  to  rest,  not  on  the  fact  of  the  state  or  condition  of  the  article, 
nor  that  it  is  property  usually  passing  by  sale  from  hand  to  hand,  ^ 
but  on  the  declaration  found  in  the  State  laws,  and  asserted  as  the ; 
State  policy,  that  it  shall  be  excluded  from  commerce.     And  by 
this  means  the  sovereign  jurisdiction  in  the  State  is  attempted  to  be/ 
created,  in  a  case  where  it  did  not  previously  exist. 

If  this  be  the  true  construction  of  the  constitutional  provision, 
then  the  paramount  power  of  Congress  to  regulate  commerce  is 
subject  to  a  very  material  limitation  ;  for  it  takes  from  Congress, 
and  leaves  with  the  States,  the  power  to  determine  the  commodi- 
ties, or  articles  of  property,  which  are  the  subjects  of  lawful  com- 
merce. Congress  may  regulate,  but  the  States  determine  what 
shall  or  shall  not  be  regulated. 

Upon  this  theory,  the  power  to  regulate  commerce,  instead  of 
being  paramount  over  the  subject,  would  become  subordinate  to  the 
State  police  power  ;  for  it  is  obvious  that  the  power  to  determine 
the  articles  which  may  be  the  subjects  of  commerce,  and  thus  to 
circumscribe  its  scope  and  operation,  is,  in  effect,  the  controlling 
one.  The  police  power  would  not  only  be  a  formidable  rival,  but, 
in  a  struggle,  must  necessarily  triumph  over  the  commercial  power, 
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as  the  power  to  regulate  is  dependent  upon  the  powerjo  fix  and 
determine  upon  the  subjects  to  be  regulated. 

The  same  process  of  legislation  and  reasoning  adopted  by  the 
State  and  its  courts  could  bring  vviihin  the  police  power  any  article 
of  consumption  that  a  State  might  wish  to  exclude,  whether  it  be- 
longed to  that  which  was  drank,  or  to  food  and  clothing  ;  and  with 
nearly  equal  claims  to  propriety,  as  malt  liquors  and  the  produce 
of  fruits  other  than  grapes  stand  on  no  higher  grounds  than  the 
light  wines  of  thb  and  other  countries,  excluded,  in  effect,  by  the 
law  as  it  now  stands.  And  it  would  be  only  another  step  to  regu- 
late real  or  supposed  extravagance  in  food  and  clothing.  And  in 
this  connection  it  may  be  proper  to  say,  that  the  three  States  whose 
laws  are  now  before  us  had  in  view  an  entire  prohibition  from  use 
of  spirits  and  wines  of  every  description,  and  that  their  main  scope 
and  object  is  to  enforce  exclusive  temperance  as  a  policy  of  State, 
under  the  belief  that  such  a  policy  will  best  subserve  the  interests 
of  society  ;  and  that  to  this  end,  more  than  to  any  other,  has  the 
sovereign  power  of  these  States  been  exerted  ;  for  it  was  admitted, 
on  the  argument,  that  no  licenses  are  issued,  and  that  exclusion 
exists,  so  far  as  the  laws  can  produce  the  result,  —  at  least,  in 
some  of  the  States,  —  and  that  this  was  the  policy  of  the  law.  For 
these  reas6ns,  I  think  the  case  cannot  depend  on  the  reserved 
power  in  the  State  to  regulate  its  own  police. 

Had  the  gin  imported  been  ^^  an  import"  from  a  foreign  country, 
then  the  license  law  prohibiting  its  sale  by  the  importer  would  be 
void.  The  reasons  for  this  conclusion  are  given  in  my  opinion  on 
the  case  of  Thurlow  v.  The  Commonwealth  of  Massachusetts,  and 
need  not  be  repeated,  and  are  founded  on  the  case  of  Brown  v. 
The  State  of  Maryland.  The  next  inquiry  is,  did  it  stand  on  the 
foot  of  "  an  import,"  coming,  as  it  did,  from  another  State  }  If  it 
be  true,  as  the  State  courts  neld  it  was,  that  Congress  has  the  ex- 
clusive power  to  regulate  commerce  among  the  States  (the  States 
having  none),  and  the  gin  introduced  being  an  article  of  commerce, 
and  the  State  license  law  being  a  regulation  of  commerce  (as  it  was 
held  by  this  court  to  be  in  the  case  of  Brown  v.  The  State  of 
Maryland),  then  the  State  law  is  void,  because  the  State  had  no 
power  to  act  in  the  matter  by  way  of  regulation  to  any  extent. 

This  narrows  the  controversy  to  the  single  point,  whether  the 
States  have  power  to  regulate  their  own  mode  of  conmierce 
among  the  States,  during  the  time  the  power  of  Congress  lies  dor- 
mant, and  has  not  been  exercised  in  regard  to  such  commerce. 

Although  some  regulations  have  been  made  by  Congress  affecting 
the  coasting  trade,  requiring  manifests  of  cargoes  where  they  ex- 
ceed a  certain  value,  to  prevent  smuggling,  and  for  other  purposes, 
still,  no  regulation  exists  affecting,  in  any  degree,  such  an  import  as 
the  one  under  consideration.  It  must  find  protection  against  the 
State  law  under  the  constitution,  or  it  can  have  none.     This  is  also 
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true  as  respects  similar  articles  of  commerce  passing  from  State  to 
State  by  land.  Congress  has  left  the  States  to  proceed  in  this 
regard  as  they  were  proceeding  when  the  constitution  was  adopted. 

Is,  then,  the  power  of  Congress  exclusive  ?  The  advocates  of 
this  construction  insist,  that  it  has  been  settled  by  this  court  that 
the  power  to  regulate  commerce  is  exclusive,  and  can  be  exercised 
by  Congress  alone.  And  the  inquiry  in  advance  of  further  dis- 
cussion is.  Has  the  construction  been  thus  settled  }  The  principal 
case  relied  on  is  that  of  Gibbons  v.  Ogden,  9  Wheat.  1,  in  sup- 
port of  the  assumption.  In  that  case  a  monopoly  had  been  granted 
to  the  in  venters  of  machinery  propelled  by  steam,  which,  when 
applied  to  vessels,  forced  them  through  the  water.  The  law  of 
monopoly  of  New  York  extended  to  the  tide- waters,  and  for  navi- 
gating these  with  two  steamboats  belonging  to  Gibbons,  a  bill  was 
filed  against  him,  and  he  was  enjoined  by  the  State  courts  of  New 
York ;  and  in  his  answer  he  relied  on  licenses  granted  under  tlie 
act  of  18th  February,  1793,  for  enrolling  and  licensing  ships  and 
vessels  to  be  employed  in  the  coasting  trade,  and  for  regulating  the 
same.  This  was  the  sole  defence.  The  court  first  held  that  the 
power  to  regulate  commerce  included  the  power  to  regulate  navi- 
gation also,  as  an  incident  to,  and  part  of,  commerce. 

After  discussing  many  topics  connected  with,  or  supposed  to 
be  connected  with,  the  subject,  the  power  of  taxation  was  consider- 
ed by  the  court,  and  the  powers  to  tax  in  the  States  and  the  United 
States  compared  with  the  power  to  regulate  commerce,  and  in  this 
connection  the  chief  justice,  delivering  the  opinion  of  the  court,  said, 
—  "  But,  when  a  State  proceeds  to  regulate  commerce  with  foreign 
nations,  or  among  the  several  Slates,  it  is  exercising  the  very  power 
granted  to  Congress,  and  is  doing  the  very  thing  which  Congress  is 
authorized  to  do.  There  is  no  analogy,  then,  between  the  power  of 
taxation  and  the  power  of  regulating  commerce.  In  discussing  the 
question,  whether  this  power  is  still  in  the  States,  in  the  case  under 
consideration,  we  may  dismiss  from  it  the  inquiry,  whether  it  is  sur- 
rendered by  the  mere  grant  to  Congress,  or  is  retained  until  Con- 
gress shall  exercise  the  power.  We  may  dismiss  that  inquiry,  be- 
cause it  has  been  exercised,  and  the  regulations  Congress  deemed 
proper  to  make  are  now  in  full  operation.  The  sole  question  is, 
Can  a  State  regulate  commerce  with  foreign  nations,  and  among  the 
States,  while  Congress  is  regulating  it  ?  " 

And  then  the  court  proceeds  to  discuss  the  eflfect  of  the  licenses 
set  up  in  Gibbon's  answer,  and  gives  a  decree  of  reversal,  on  that 
sole  question,  in  his  favor.  The  decree  says,  —  "  This  court  is  of 
opinion,  that  the  several  licenses  to  the  steamboats  the  Stoudinger 
and  the  Bellona  to  carry  on  the  coasting  trade,  which  are  set  up  by 
the  appellant,  Thomas  Gibbons,  in  his  answer,  which  were  granted 
under  an  act  of  Congress  passed  in  pursuance  of  the  constitution  of 
the  United  States,  gave  full  authority  to  those  vessels  to  navigate 
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the  waters  of  the  United  States,  by  steam  or  otherwise,  for  the  pur- 

?ose  of  carrying  on  the  coasting  trade,  any  law  of  the  State  of  New 
'ork  to  the  contrary  notwithstanding."  And  then  the  State  law 
is  declared  void,  as  repugnant  to  the  constitution  and  laws  of  the 
United  States.     9  Wheat.  240. 

This  case,  then,  decides  that  navigation  was  within  the  commercial 
power  of  the  United  States,  and  that  a  coasting  license  granted 
pursuant  to  an  act  of  Congress,  in  the  exercise  of  the  power,  was 
an  authority  under  the  supreme  law  to  navigate  the  public  waters  of 
•  New  York,  notwithstanding  the  State  law  granting  the  monopoly. 
This  decision  was  made  in  1824.  Three  years  after  (1827)  the 
case  of  Brown  v»  The  State  of  Maryland  came  before  the  court. 
12  Wheat.  419. 

Brown,  an  importing  merchant,  had  been  indicted  for  selling  pack- 
ages of  dry  goods  in  the  form  they  were  imported,  without  taking 
out  a  license  to  sell  by  wholesale.  To  this  he  demurred,  and  the 
demurrer  was  sustained,  on  the  ground  that  *^  imports  "  could  be 
sold  by  the  importer  regardless  of  the  State  law,  on  which  the  indict- 
ment was  founded.  Two  propositions  were  stated  by  the  court,  and 
the  decision  of  the  cause  proceeded  on  them  both,  and  was  favorable 
to  Brown  :  — Fu^t,  The  provision  of  the  constitution  which  declares, 
that  '^  no  State  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports."  And,  second.  That  which 
declares  Congress  $hall  have  power  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States,  and  with  the  Indian  tribes. 

The  first  proposition  has  no  application  to  the  controversy  before 
us,  as  here  no  tax  or  duty  was  imposed. 

2.  The  court  proceeds  (p.  446)  to  inquire  of  the  extent  of 
the  power,  and  says,  —  ''It  is  complete  in  itself,  and  acknowl- 
edges no  limitations,  and  is  coextensive  with  the  subject  on  which 
it  operates."  And  for  this  Gibbons  ».  Ogden  is  referred  to,  as 
having  asserted  the  same  postulates.  The  opinion  then  urges  the 
necessity  that  Congress  should  have  power  over  the  whole  subject, 
and  the  power  to  protect  the  imported  article  in  the  hands  of  the 
importer,  and  proceeds  to  say,  —  "  We  think  it  cannot  be  denied 
what  can  be  the  meaning  of  an  act  of  Congress  which  authorized 
importation,  and  offers  the  privilege  for  sale  at  a  fixed  price  to 
every  person  who  chooses  to  become  a  purchaser."  *'  We  think, 
then,  that  if  the  power  t9  authorize  a  sale  exists  in  Congress,  the 
conclusion  that  the  right  to  sell  is  connected  with  the  law  per- 
mitting importation,  as  an  inseparable  incident,  is  inevitable." 

Two  points  were  decided  on  the  second  proposition: — 1st. 
That  a  tax  on  the  importer  was  a  tax  on  the  import. 

2d.  That  *'  an  import,"  which  had  paid  a  tax  to  the  United 
States  according  to  the  regulations  of  commerce  made  by  Congress, 
could  not  be  taxed  a  second  time  in  the  hands  of  die  importer. 

Neither  of  these,cases  louch  the  question  of  exclusive  power,  nor 
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do  I  suppose  it  was  intended  by  the  writer  of  the  opinbns  to  ap* 
proach  that  question,  as  he  studiously  guarded  the  opinion  in  the 
leading  case  of  Gibbons  v.  Ogden  against  such  an  inference,  and 
professedly  followed  the  doctrines  there  laid  down  in  Brown  «. 
The  State  of  Maryland. 

The  next  case  that  came  before  the  court  was  that  of  Willson  et 
/al.  V.  The  Blackbird  Creek  Marsh  Company,  in  1829,  2  Peters, 
,  257.  The  chief  justice  again  delivered  the  opinion  of  tlie  court,  as 
he  had  done  in  the  two  previous  cases.  The  company  was  au- 
thorized to  make  a  dam  across  the  creek  under  a  State  charter. 
The  creek  was  a  navigable  tide-water ;  the  dam  was  constructed,  and 
the  licensed  sloop  of  Willson  not  being  enabled  to  pass,  he  broke 
the  dam,  and  the  company  sued  him  for  damages  ;  to  which  be 
pleaded,  that  the  creek  was  a  navigable  highway,  where  the  tide 
ebbed  and  flowed,  and  that  he  only  did  so  much  damage  as  to  allow 
his  vessel  to  pass.  The  plea  was  demurred  to,  and  there  was  a 
judgment  against  Willson  in  the  State  court.  It  was  insisted  on 
his  behalf  in  this  court  that  the  power  to  regulate  commerce  in- 
cluded navigation  ;  and  that  navigable  streams  are  the  waters  of  the 
United  States,  and  subject  to  the  power  of  Congress  ;  and  the  case 
of  Gibbons  v.  Ogden  was  relied  on.  The  chief  justice  in  the 
opinion  said  :  —  "  The  counsel  for  the  plaintiflF  in  error  insists  that 
it  comes  in  conflict  with  the  powers  of  the  United  States  to  regulate 
commerce  w|th  foreign  nations,  and  among  the  several  States. 

"  If  Congress  had  passed  any  act  which  bore  upon  the  case,  any 
act  in  execution  of  the  power  to  regulate  commerce,  the  object  of 
which  was  to  control  State  legislation  over  those  small  navigable 
creeks  into  which  the  tide  flows,  and  which  abound  throughout  the 
lower  country  of  the  Middle  and  Southern  States,  we  should  feel 
not  much  difliculty  in  saying,  that  a  State  law  coming  in  conflict 
with  such  act  would  be  void.  But  Congress  has  passed  no  such 
act.  The  repugnancy  of  the  law  of  Delaware  to  the  constitution  is 
placed  entirely  on  its  repugnancy  to  the  power  to  regulate  commerce 
with  foreign  nations  and  among  tlie  several  States  ;  a  power  which 
has  not  been  so  exercised  as  to  affect  the  question. 

"  We  do  not  think  that  the  act  empowering  the  Blackbird  Creek 
Marsh  Company  to  place  a  dam  across  the  creek  can,  under  all  the 
circumstances  of  the  case,  be  considered  as  repugnant  to  the  power 
to  regulate  commerce  in  its  dormant  stajte,  or  as  being  in  conflict 
with  any  law  passed  on  the  subject." 

Here  the  adjudications  end.  But  judges,  who  were  of  the  court 
when  the  three  cases  cited  were  determined,  differ  as  to  the  true 
meaning  of  the  chief  justice  in  the  language  employed  in  the  case 
of  Gibbons  v.  Ogden,  in  illustrating  the  constitution  in  aspects  sup- 
posed to  bear  more  or  less  on  the  questions  before  the  court ;  such, 
for  instance,  as  that  the  commercial  power  was  a  unit,  and  covered 
the  entire  subject-matter  of  commerce  with  foreign  nations  and 
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among  the  States  ;  and  that  navigation  was  included  in  the  power. 
In  the  case  of  New  York  v.  Miln,  11  Peters,  102,  Mr.  Justice 
Thompson  and  Mr.  Justice  Story  differed  entirely  as  to  what  the 
language  employed  in  the  opinion  in  Gibbons  v.  Ogden  meant,  in 
regard  to  the  true  exposition  of  the  constitution  ;  —  one  contending 
that  the  language  used  had  reference  to  the  power  of  Congress,  and  to 
a  case  where  it  had  been  fully  exercised  ;  the  other  insisting  that  the 
opinion  maintained  the  exclusive  power  in  Congress  to  regulate 
commerce,  and  that  the  States  had  no  authority  to  legislate,  but 
were  altogether  excluded  from  interfering.  This  was  Mr.  Justice 
Story's  opinion.  I  think  it  must  be  admitted  that  Chief  Justice 
Marshall  understood  himself  as  Mr.  Justice  Thompson  understood 
him,  otherwise  he  could  not  have  held  as  he  did  in  the  last  case,  in 
1829,  of  Willson  v.  The  Blackbird  Creek  Marsh  Company.  And 
as  this  case  was  an  adjudication  on  the  precise  question  whether 
the  constitution  of  the  United  States,  in  itself,  extinguished  the 
powers  of  the  States  to  interfere  with  navigation  on  tide-water, 
and  as  it  was  adjudged,  in  the  case  of  Gibbons  v.  Ogden,  that  the 
power  to  regulate  commerce  included  navigation  as  fully  as  if  the 
clause  had  expressed  it  in  terms,  it  is  difficult  to  say  that  this  case 
does  not  settle  the  question  favorably  to  the  exercise  of  jufisdiction 
on  the  part  of  the  States,  until  Congress  shall  act  on  the  same  subject 
and  suspend  the  State  law  in  its  operation.  But,  owing  to  the  con- 
flicting opinions  of  individual  judges,  it  is  deemed  proper  to  treat 
the  question  as  though  it  was  an  open  one,  in  the  aspect  that  this 
case  presents  it ;  and  then  the  consideration  arises,  —  Can  a  State, 
'^by  its  general  laws,  operating  on  all  persons  and  property  within  its  " 
jurisdiction,  regulate  articles  comittg  into  the  State  from  other 
States,  and  prohibit  their  sale,  unless  a  license  is  obtained  by  the 
person  bringmg  them  in  ;  jind  where  no  tax  or  duty  is  denoanded  of 
the  person,  or  imposed  on  the  article  } 

In  this  proposition,  it  is  not  intended  to  involve  the  consideration, 
that  where  Congress  r^ulates  a  particular  commerce  by  general 
laws,  as  where  a  tax  is  levied  on  some  iarticles  on  being  introduced 
from  abroad,  and  others  permitted  to  come  in  free,  that  all  are  reg- 
ulated ;  this  I  admit  in  the  instance  put,  and  in  all  others  of  a  like 
character.  But  as  no  general  law  of  Congress  has  regulated  com* 
merce  among  the  States,  such  a  rule  cannot  apply  here. 

To  a  true  understanding  of  the  power  conferred  on  Congress  to 
regulate  commerce  among  the  States,  it  may  be  proper  briefly  to 
refer  to  their  condition  and  acts  before  the  constitution  was  adopted, 
in  this  respect.  The  prominent  evil  was,  that  they  taxed  the  com- 
merce of  each  other  directly  and  indirectly  ;  and  to  secure  them- 
selves from  undue  and  opposing  taxes,  the  constitution  first  pro* 
vides,  that  Congress  shall  lay  no  tax  on  articles  exported  from  any 
State  ;  second,  that  no  State  shall  lay  any  imposts  or  duties  on  im* 
ports  or  exports;  nor,  third,  lay  any  duty  on  tonnage,  without 
51* 
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the  consent  of  Congress,  except  so  much  as  may  be  necessary  for 
executing  its  inspection  laws.  These  are  prohibitions,  to  which  the 
States  have  conformed. 

But,  as  many  general  and  all  necessary  local  regulations  existed  ^ 
when  Uie  constitution  was  adopted,  and  this,  in  all  the  States,  affect- 
ing the  end  of  commerce  within  their  respective  limits,  the  local  regu- 
lations were  continued,  so  far  as  the  constitution  left  them  in  force. 
And  they  have  been  added  to  and  accumulated  to  a  great  extent  up 
to  this  time  in  the  maritime  States,  not  only  as  regards  commerce 
among  the  States,  but  affecting  foreign  commerce  also  ;  the  States, 
within  their  harbours  and  inland  waters,  have  done  almost  every 
thing,  and  Congress  next  to  nothing.  So  minute  and  complicated 
are  the  wants  of  commerce  when  it  reaches  its  port  of  destination, 
that  even  the  State  legislatures  have  been  incapable  of  providing 
suitable  means  for  its  regulation  between  ship  and  shore,  and  there- . 
fore  charters,  granted  by  the  State  legislatures,  have  conferred  thcj 
power  on  city  corporations.  Owing  to  situation  and  climate,  every 
port  and  place  where  commerce  enters  a  State  must  have  peculiari- 
ty in  its  regulations  ;  and  these  it  would  be  exceedingly  difficult  for 
Congress  to  make  ;  nor  could  it  depute  the  power  to  corporations, 
as  the  States  do.  The  difficulties  standing  in  the  way  of  Congress 
are  fast  increasing  with  the  increase  of  commerce  and  the  places 
where  it  is  carried  on.  And  where  it  enters  Slates  tlurough  their 
inland  borders,  by  land  and  water,  the  complication  is  not  less,  and 
especially  on  the  large  rivers.     There,  too.  Congress  has  the  imdis- 

Euted  power  to  regulate  commerce  coming  from  State  to  State  ; 
ut  as  every  viUage  would  require  special  legislation,  and  constant 
additions  as  it  grew  and  its  colbmerce  increased,  to  deal  with  the 
subject  on  the  part  of  Congress  would  be  next  to  impossible  in  prac- 
tice. I  admit  that  this  condition  of  things  does  not  settle  the 
question  of  contested  power  ;  but  it  satisfactorily  shows  that  Con- 
gress cannot  do  what  the  States  have  done,  are  doing,  and  must 
continue  to  do,  from  a  controlling  necessity,  even  should  the  ex- 
clusive power  in  Congress  be  maintained  by  our  decision.  And  this 
state  of  things  was  too  pr6minently  manifest  for  the  convention  to 
overlook  it.  Nor  do  I  suppose  they  did  so,  for  the  following  reasons. 
The  general  rules  of  construction  applicable  to  the  negative  and 
affirmative  powers  of  grant  in  the  constitution  are  commented  on 
in  the  32d  number  of  the  Federalist,  in  these  terms:  —  "  That,  not- 
withstanding the  affirmative  grants  of  general  authorities,  there  has 
been  the  most  pointed  care,  in  those  cases  where  it  was  deemed 
improper  that  the  like  authorities  should  reside  in  the  States,  to  in- 
sert negative  clauses  prohibiting  the  exercise  of  them  by  the  States. 
The  tenth  section  of  the  first  article  consists  altogether  of  such 
provisions.  This  circumstance  is  a  clear  indication  of  the  sense  of 
the  convention,  and  furnishes  a  rule  of  interpretation  out  of  the 
body  of  the  act,  which  justifies  the  position  I  have  advanced,  and 
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refutes  every  hypothesis  to  the  contrary."  That  is,  in  favor  of  the 
State  power.  These  remarks  were  made  to  quiet  the  fears  of  the 
people,  and  to  clear  up  doubts  on  the  meaning  of  the  constitution, 
then  before  them  for  adoption  by  the  State  conventions.  And  it 
is  an  historical  truth,  never,  so  far  as  I  know,  denied,  that  these 
papers  were  received  by  the  people  of  the  States  as  the  true  expo- 
nents of  the  instrument  submitted  for  their  ratification.  Proceed- 
ing on  tlie  principle  of  construction  applicable  to  affirmative  stat- 
utes, —  that  they  stood  together  as  a  general  rule,  if  there  were  no 
negative  words,  — and  taking  the  doctrine  laid  down  in  the  Federalist 
to  be  the  true  rule  of  mterpretation,  —  that  where  the  States  were 
intended  to  be  prohibited  negative  words  had  been  used,  —  the 
States  continued  to  do  what  they  had  previously  done,  and  were 
not  by  negation  prohibited  from  doing  ;  that  is  to  say,  to  exercise 
the  powers  conferred  on  Congress  in  arming,  and  organizing,  and 
disciplining  the  militia,  to  pass  bankrupt  laws,  and  to  regulate  the 
details  of  commerce  within  their  limits,  coming  from  other  States 
and  foreign  countries. 

The  exercise  of  the  powers  to  regulate  the  militia,  and  to  pass 
bankrupt  laws,  has  not  the  approval  of  this  couit  in  the  cases  of 
Houston  V,  Moore,  and  in  Ogden  v.  Saunders. 

As  to  the  existence  of  the  power  in  the  States  in  these  two  in- 
stances, there  is  no  further  controversy  here  or  elsewhere. 

And  in  regard  to  tlie  third.  Congress  has  stood  by  for  nearly 
sixty  years,  and  seen  the  States  regulate  the  commerce  of  the 
whole  country,  more  or  less,  at  the  ports  of  entry  and  at  all  their 
borders,  without  objection,  and  for  this  court  now  to  decide  that 
the  power  did  not  exist  in  the  States,  and  that  all  they  had  done  in 
this  respect  was  void  from  the  beginning,  would  overthrow  and  an- 
nul entire  codes  of  State  legislation  on  the  particular  subject.  We 
would  by  our  decision  expunge  more  State  laws  and  city  corporate 
regulations  than  Congress  is  likely  to  make  in  a  century  on  the 
same  subject,  and  on  no  better  assumption  than  that  Congress  and 
the  State  legislatures  had  been  altogether  mistaken  as  to  their  re- 
spective powers  for  fifty  years  and  more.  If  long  usage,  general 
acquiescence,  and  the  absence  of  complaint  can  settle  the  interpre- 
tation of  the  clause  in  question,  then  it  should  be  deemed  as  settled 
in  confomiity  to  the  usage  by  the  courts. 

And  as  Congress  and  the  courts  have  conceded  that  the  States 
may  pass  laws  regulating  the  militia,  and  on  the  subject  of  bank- 
ruptcies, and  that  the  affirmative  grants  of  power  to  Congress  in 
these  instances  did  not  deprive  the  States  from  exercising  the  power 
until  Congress  acted,  it  is  now  too  late,  under  existing  circum- ' 
stances,  for  this  court  to  say  that  the  similar  affirmative  power  to 
regulate  commerce  with  foreign  nations  and  among  the  States  shall 
be  held  an  exclusive  power  in  Congress ;  as  it  could  no  more  be 
done  with  consistency  of  interpretation,  than  with  safety  to  the  ex- 
isting state  of  the  country. 
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In  proceeding  on  this  moderate,  and,  as  I  think,  prudent  and 
proper  construction,  all  further  difficulty  will  be  obviated  in  regard 
to  the  admission  of  property  into  the  States  ;  this  the  States  may 
regulate,  so  they  do  not  tax  ;  and  if  the  States  (or  any  one  of 
them)  abuse  the  power.  Congress  can  interfere  at  pleasure,  and 
remedy  the  evil ;  nor  will  the  States  have  any  right  to  complain. 
And  so  the  courts  can  interfere  if  the  States  assume  to  exercise  an 
excess  of  power,  or  act  on  a  subject  of  commerce  that  is  regulated 
by  Congress.  As  already  stated,  it  is  hardly  possible  for  Congress 
to  deal  at  all  with  the  details  of  this  complicated  matter. 

The  case  before  us  presents  a  fair  illustration  of  the  difficulty  ; 
all  venders  of  spirits  produced  in  New  Hampshire  are  compelled 
to  be  licensed  before  they  can  lawfully  sell ;  this  is  not  controvert- 
ed, and  cannot  be.  To  bold  that  the  State  license  law  was  void, 
as  respects  spirits  coming  in  from  other  States  as  articles  of  com- 
merce, would  open  the  door  to  an  almost  entire  evasion,  as  the 
spirits  might  be  introduced  in  the  smallest  divisible  quantities  that 
the  retail  trade  would  require  ;  the  consequence  of  which  would 
be,  that  the  dealers  in  New  Hampshire  would  sell  only  spirits  pro- 
duced in  other  States,  and  that  the  products  of  New  Hampshire 
would  find  an  unresU-ained  market  in  the  neighbouring  States  having 
similar  license  laws  to  those  of  New  Hampshire. 

For  the  sake  of  convenience,  the  views  on  which  this  opinion 
proceeds  will  be  briefly  restated. 

1 .  It  is  maintained,  that  spirits  and  wines  are  articles  belonging 
to  foreign  commerce  and  commerce  among  the  States  ;  and  that 
Congress  can  regulate  their  introduction  and  transmission  into  and 
through  the  States  so  long  as  they  belong  to  either  class  of  such 
commerce,  but  no  further. 

2.  That  any  State  law  whose  provisions  are  repugnant  to  the 
existing  regulations  of  Congress  (within  the  above  limit)  is  void,  so 
far  as  it  is  opposed  to  the  legislation  of  Congress. 

3.  That  the  police  power  of  the  States  was  reserved  to  the 
States,  and  that  it  is  beyond  the  reach  of  Congress  ;  but  that  such 
police  power  extends  to  articles  only  which  do  not  belong  to  foreign 
commerce,  or  to  commerce  among  the  States,  at  the  time  the 
police  power  is  exercised  in  regard  to  them  ;  and  that  the  fact  of 
their  condition  is  a  subject  proper  for  judicial  ascertainment. 

4.  That  the  power  to  regulate  commerce  among  the  States  may 
be  exercised  by  Congress  at  pleasure,  and  the  States  cut  off  from 
regulating  the  same  commerce  at  the  same  time  it  stands  regulated 
by  Congress  ;  but  that,  until  such  regulation  is  made  -by  Congress, 
the  States  may  exercise  the  power  within  their  respective  limits. 

6.  That  the  law  of  New  Hampshire  was  a  regulation  of  com- 
merce among  the  States  in  regard  to  the  article  for  selling  of  which 
the  defendants  were  indicted  and  convicted  ;  but  that  the  State  law 
was  constitutionally  passed,  because  of  the  power  of  the  State  thus 
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to  regulate  ;  there  being  no  regulation  of  Congress,  special  or  gen^ 
eral,  in  existence  to  which  the  State  law  was  repugnant. 

And,  for  these  reasons,  I  thmk  the  judgment  of  the  State  court 
should  be  affirmed. 

Thurlow  v.  Massachusetts. 

The  statute  of  Massachusetts  provides,  that  no  person  shall  pre* 
sume  to  be  a  retailer  or  seller  of  wine,  brandy,  rum,  or  other  spir- 
ituous liquors,  in  a  less  quantity  than  twenty-eight  gallons,  and  that 
delivered  and  carried  away  all  at  one  time,  unless  he  is  fi[rst  licensed 
as  a  retailer  of  wine  and  spirits,  as  is  provided  in  thb  chapter,  on 
pain  of  forfeiting  twenty  dollars  for  each  offence. 

The  plaintiff,  Thurlow,  was  found  guilty  by  a  jury  for  violating 
this  law,  on  which  verdict  the  Supreme  Judicial  Court  of  Massa- 
chusetts pronounced  judgment ;  and  from  which  a  writ  of  error  was 
prosecuted  to  this  court  under  the  twenty-fifth  section  of  the  Judi- 
diciary  Act  of  1789.  The  bill  of  exceptions  shows  that  some  of 
the  sales  charged  in  the  bdictment  were  of  foreign  liquors  ;  in  re- 
gard to  which  the  court  directed  the  jury  that  the  license  law  applied 
as  well  to  imported  spirits  as  to  domestic.  It  was  proved  that  the 
defendant  below  had  sold  in  quantities  of  gallons,  quarts,  and  pints. 
And  the  question  submitted  for  our  consideration  is,  whether  the 
State  law,  and  the  judgment  founded  on  it,  are  repugnant  to  the  acts 
of  Congress  authorizing  the  importation  of  wines,  brandies,  and  other 
foreign  spirits  ;  and  it  is  proper  to  remark,  that  our  jurisdiction  and  ^ 
power  to  interfere  involve  the  question  merely  of  repugnance  or  no 
repugnance  ;  if  repugnance  is  found  to  exist,  we  must  reverse,  and 
if  not,  we  must  affirm.  'It  follows,  that  the  judicial  ascertainment 
of  the  fact  will  end  the  controversy. 

For  the  plaintiff  in  error  it  is  insisted,  that  the  State  law  and  the 
judgment  founded  on  it  are  repugnant  to  the  acts  of  Congress  au- 
diorizing  the  importation  of  foreign  wines  and  spirits,  and  to  their 
introduction  into  the  United  States  on  paying  a  prescribed  tax. 
That  the  laws  of  the  States  cannot  control  the  retail  trade  in  such 
liquors  ;  that  if  they  can  to  any  extent,  they  may  prohibit  their  sale 
altogether,  and  by  this  means  do  that  indirectly  which  cannot  be 
done  directly,  that  is  to  say,  prohibit  their  introduction  ;  that  the 
purposes  of  wholesale  importation  being  retail  distribution,  the  two 
must  go  together  ;  if  not,  the  first  is  of  no  value  ;  that  importations 
reach  our  country  in  large  masses  for  the  sole  purposes  or  diffusion 
and  consumption,  and  unless  Congress  has  the  control  of  distribution 
until  the  imported  article  reaches  the  consumer,  the  power  to  admit 
and  to  regulate  commerce  in  regard  to  it  will  be  wortnless,  and  little 
better  than  a  barren  theory,  leaving  us  where  we  began  in  1789. 
That  any  law,  therefore,  that  prohibits  consumption  necessarily  de- 
stroys importation  ;  and  the  retail  process  being  the  ordinary  means 
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to  consumption,  and  indispensable  to  it,  to  refuse  this  means  would 
wholly  defeat  the  end  Congress  has  protected  ;  that  is  to  say,  con- 
sumption. On  the  soundness  of  this  reasoning,  the  result  of  the 
controversy  depends. 

To  this  argument  we  answer,  that  under  the  power  to  regulate 
foreign  commerce.  Congress  can  protect  every  article  belonging  to 
foreign  commerce,  so  long  as  it  does  belong  to  it,  from  the  opera- 
tion of  a  tax  or  a  license,  imposed  by  a  State  law,  that  obstructs  or 
hinders  the  commerce.  But  the  true  inquiry  here  is,  how  long 
does  the  imported  article  so  continue  ?  The  acts  of  Congress  pro- 
tect "  imports,"  and  prescribe  the  quantity  and  measure  in  which 
they  shall  be  made  ;  the  question  of  more  or  less  is  within  the  com- 
petency of  Congress,  but  how  long  the  imported  article  continues  to 
be  "  an  import "  is  a  different  question,  for  so  soon  as  it  ceases  to 
be  so,  then  it  is  beyond  the  power  conferred  on  Congress  "  to  reg- 
ulate foreign  commerce,"  and  that  power  cannot  afford  it  further 
protection.  This  is  the  line  of  jurisdiction  where  the  powers  of 
Congress  end,  and  where  the  powers  of  the  States  begin,  when 
dealing  respectively  with  the  imported  article.  And  such  is  the 
limit  established  in  the  case  of  Brown  v.  The  State  of  Maryland. 
I  do  not  mean  to  say  that  Congress  may  not  protect  an  import  for 
the  purposes  of  transmission  over  land,  in  the  form  it  was  imported, 
from  one  State  to  another,  for  the  purposes  of  distribution  and  sale 
by  the  importer,  as  this  can  be  done  under  the  power  to  regulate 
commerce  among  the  States.  The  question  under  examination  is, 
not  what  Congress  may  do,  but  what  it  has  done.  It  has  not  per- 
mitted spirituous  liquors  to  be  imported  in  the  quantities  that  they 
were  sold  by  the  plaintiff  in  error.  And  when  the  article  passes  by 
sale  from  the  hands  of  the  importer  into  the  hands  of  another,  either 
for  the  purposes  of  resale  or  of  consumption,  or  is  divided  into 
smaller  quantities,  by  breaking  up  the  casks,  packages,  &c.,  by  the 
importer,  the  article  ceases  to  be  a  protected  ''  import,"  according 
to  the  legislation  of  Congress  as  it  now  stands,  and  therefore  the 
liquors  sold  in  this  instance  did  not  belong  to  "  foreign  commerce," 
when  sold  at  the  retail  house  by  single  gallons,  quarts,  &c.  When 
thus  divided  and  sold  in  the  body  of  the  State,  the  foreign  liquors  be- 
came a  part  of  its  property,  and  were  subject  to  be  taxed,  or  to  be 
regulated  by  licenses,  like  any  other  properly  owned  within  the  State. 

But  while  forei8:n  liquors,  imported  according  to  the  regulations 
of  Congress,  remam  in  the  cask,  bottle,  &c.,  in  the  original  form, 
then  the  importer  may  sell  them  in  that  form  at  the  port  of  entry, 
or  in  any  other  part  of  the  United  Slates,  nor  can  any  State  law 
hinder  the  importer  from  doing  so  ;  nor  does  it  make  any  difference 
whether  the  imported  article  paid  a  tax  on  its  introduction,  or  was 
admitted  as  a  free  article  ;  until  it  passes  from  the  hands  of  the  im- 
porter, it  is  '*  an  import,"  and  belongs  to  regulated  "  foreign  com- 
mercci"  and  b  protected. 
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It  follows  from  the  principles  stated,  that  the  spirituous  liquors 
sold  by  the  defendant  stood  on  no  higher  ground  than  domestic 
spirits  did,  and  that  domestic  spirits  are  subject  to  the  State  au- 
thority as  objects  of  taxation,  or  of  license  in  restraint  of  their  sale, 
is  not  a  matter  of  controversy,  and  certainly  cannot  be  here,  under 
the  twenty -fifth  section  of  the  Judiciary  Act. 

I  admit  as  inevitable,  that,  if  the  State  has  the  power  of  re- 
straint by  licenses  to  any  extent,  she  has  the  discretionary  power  to 
judge  of  its  limit,  and  may  go  to  the  length  of  prohibiting  sales 
altogether,  if  such  be  her  policy  ;  and  that  if  this  court  cannot  in- 
terfere in  the  case  before  us,  so  neither  could  we  interfere  in  the 
extreme  case  of  entire  exclusion,  except  to  protect  imports  be- 
longing to  foreign  commerce,  as  already  defined.  The  reasons  are 
obvious.  We  have  no  power  to  inquire  into  abuses  (if  such  there 
be)  inflicted  by  State  authority  on  the  inhabitants  of  the  State, 
unless  such  abuses  are  repugnant  to  the  constitution,  laws,  or 
treaties  of  the  United  States. 

For  the  reasons  above  set  forth,  I  think  the  judgment  of  the  State 
court  should  be  affirmed. 

And  as  the  case  of  Joel  Fletcher  against  the  State  of  Rhode 
Island  depends  on  the  same  principles,  to  every  extent,  I  think  it 
must  be  affirmed  also. 

Mr.  Justice  DANIEL. 

In  the  decision  of  the  court,  so  far  as  it  establishes  the  validity 
of  the  license  laws  of  the  States  of  Massachusetts,  Rhode  Island, 
and  New  Hampshire,  I  entirely  concur ;  and  had  the  opinions  of 
judges  in  forming  that  decision  been  limited  strictly  to  an  inquiry 
into  the  compatibility  of  those  laws  with  the  constitution  of  the 
United  States,  or  with  a  just  exercise  of  State  power  (the  only 
inquiry,  in  my  apprehension,  regularly  before  the  court),  I  should 
have  been  spared  the  painful  duty  of  disagreement  w  ith  my  brethren. 
To  this  inquiry,  however,  those  opinions,  according  to  my  appre- 
hension, are  by  no  means  restricted.  The  majority  of  the  judges, 
in  fulfilment  of  their  own  convictions,  have  seemed  to  me  to  go 
beside  the  questions  regularly  before  them,  and  in  this  departure 
have  propounded  principles  and  propositions,  against  which,  when- 
soever they  may  be  urged  as  motives  for  action  on  my  part,  I  shall 
feel  myself  bound  most  earnestly  to  protest.  It  has  been  said,  that 
the  principles  here  objected  to  have  been  already  solemnly  and  fully 
adjudged  and  established,  and  should  therefore  be  no  longer  assailed. 
Tne  assertion  as  to  the  extent  in  which  these  principles  have  been 
ruled,  or  the  solemnity  with  which  they  have  been  fixed  and  settled, 
may  in  the  first  place  be  justly  questioned.  It  ig  believed  that  they 
have  been  direcdy  adjudged  in  a  single  case  only,  and  then  under 
the  qualification  of  an  able  dissent.* 

*  See  12  Wheaton,  449,  the  opinion  of  Thompson,  Justice. 
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But  should  this  assertion  be  conceded  in  its  greatest  latitude,  my 
reply  to  it  must  be  firmly  and  unhesitatingly  tliis,  —  that  in  matters 
involving  the  meaning  and  integrity  of  the  constitution,  I  never  can 
consent  tliat  the  text  of  that  instrument  shall  be  overlaid  and  smoth- 
ered by  the  glosses  of  essay-writers,  lecturers,  and  commentators. 
Nor  will  I  abide  the  decisions  of  judges,  believed  by  me  to  be  inva- 
sions of  the  great  lex  legum.  I,  too,  have  been  sworn  to  observe 
and  maintain  the  constitution.  I  possess  no  sovereign  prerogative 
by  which  I  can  put  my  conscience  into  commission.  1  must  in- 
terpret exclusively  as  that  conscience  shall  dictate.  Could  I,  in 
cases  of  minor  consequence,  consent,  in  deference  to  others,  to 
pursue  a  different  course,  I  should,  in  instances  like  the  present,  be 
especially  reluctant  to  place  myself  within  the  description  of  the 
poet, —  *'  Stat  magni  nominis  timftra," 

The  doctrines  which  to  me  appear  to  have  been  gratuitously 
brought  into  this  case  are  those  which  have  been  promulged  in  the 
reasoning  of  this  court  in  the  case  of  Brown  v.  The  State  of  Mary- 
land, reported  in  12  Wheaton,  419,  —  doctrines  (and  I  speak  it  with 
all  due  respect)  which  I  conceive  cannot,  by  correct  induction,  be 
derived  from  the  constitution,  nor  even  from  the  grounds  assumed 
for  their  foundation  in  the  reasoning  of  the  court  in  that  case  ;  but 
which,  on  the  contrary,  appear  to  be  wholly  illogical  and  arbitrary. 
The  doctrines  adverted  to  are  these.  That  under  the  operation  of 
that  provision  in  the  constitution  which  confers  on  Congress  the 

Eower  of  regulating  commerce  with  foreign  nations,  &c.,  &c.,  and 
y  the  farther  provision  which  prohibits  to  the  States  the  power  of 
levying  imposts  or  duties  on  imports,  merchandise,  or  property 
imported  from  abroad,  —  however  completely  its  transit  may  have 
been  ended,  however  completely  it  shall  have  passed  beyond  all 
agencies  and  obligations  in  reference  to  the  federal  government, 
and  however  absolutely,  exclusively,  and  undeniably  it  shall  have 
become  the  property,  and  passed  into  the  possession,  of  the  citizen 
resident  within  the  State,  and  protected  both  in  person  and  prop- 
erty by  the  laws  of  the  State,  —  shall  never  become  subject  to 
taxation,  in  common  with  other  property  of  the  same  citizen,  wliilst 
it  shall  remain  in  the  bale,  package,  or  form  in  which  it  shall  have 
been  imported,  nor  until  (to  use  the  language  of  the  court)  it  shall 
have  been  "  broken  up  and  mingled  with  the  general  mass  of  prop- 
erty." 

With  regard  to  this  phrase,  "  broken  up  and  mingled  with  the 
mass  of  property,"  so  often  appealed  to  with  the  view  to  illustra- 
tion, it  may  be  worth  while  to  remark,  in  passmg,  how  often  words 
introduced  for  the  purpose  of  explanation  are  themselves  the  means 
of  creating  doubt  or  ambiguity !  With  respect  to  the  phrase  above 
mentioned,  it  may  be  retorted,  that  a  person  may  import  a  steam" 
engine,  a  piano,  a  telescope,  or  a  horse,  and  many  other  subjects, 
which  could  not  be  broken  up  in  order  to  be  mingled  with  the 
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f  general  mass  of  properly.  If,  then,  this  phrase  is  to  be  appre- 
hended as  signifying  (and  this  alone  seems  its  reasonable  meaning) 
the  appropriation  of  a  subject  imported  in  absolute  private  right 
and  enjoyment,  either  positively  or  relatively,  it  surrenders  the 
whole  matter  in  dispute,  and  admits  that  all  the  property  of  the  cit- 
izen, who  is  himself  protected  in  his  person  and  m  the  enjoyment 
of  his  property,  is  bound  to  contribute  to  the  support  of  the  gov- 
ernment which  yields  this  protection,  whether  he  shall  have  im- 
•ported  that  property,  or  purchased  it  at  home. 

By  the  6th  article  and  2d  clause  of  the  constitution  it  is  thus  de- 
clared :  — ''  That  this  constitution  and  the  laws  of  the  United 
States  made  in  pursuance  thereof,  and  treaties  made  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  law  of  the  land." 

This  provision  of  the  constitution,  it  is  to  be  feared,  is  sometimes 
applied  or  expounded  without  those  qualifications  which  the  char- 
acter of  the  parties  to  that  insU'ument,  and  its  adaptation  to  the 
purposes  for  which  it  was  created,  necessarily  imply.  Every  power 
delegated  to  the  federal  government  must  be  expounded  in  coinci- 
dence with  a  perfect  right  in  the  States  to  all  that  they  have  not 
delegated  ;  in  coincidence,  too,  with  the  possession  of  every  power 
and  right  necessary  for  their  .existence  and  preservation  ;  for  it  is  im-^ 
possible  to  believe  that  these  ever  were,  in  intention  or  in  fact,  ceded 
to  the  general  government.  Laws  of  the  United  States,  in  order 
to  be  binding,  must  be  within  the  legitimate  powers  vested  by  the 
constitution.  Treaties,  to  be  valid,  must  be  made  within  the  scope 
of  the  same  powers  ;  for  there  can  be  no  '*  authority  of  the  United 
States,"  save  what  is  derived  mediately  or  immediately,  and  regu- 
larly and  legitimately,  from  the  constitution.  A  treaty,  no  more 
than  an  ordinary  statute,  can  arbitrarily  cede  away  any  one  right  of 
a  State  or  of  any  citizen  of  a  State.  In  cases  of  alleged  conflict 
between  a  law  of  the  United  States  and  the  constitution,  or  be^- 
tween  the  law  of  a  State  and  the  constitution  or  a  statute  of  the 
United  States,  this  court  must  pronounce  upon  the  validity  of  either 
law  with  reference  to  the  constitution  ;  but  whether  the  decision  of 
the  court  in  such  cases  be  itself  binding  or  otherwise  must  depend 
upon  its  conformity  with,  or  its  warrant  from,  the  constitution.  It 
cannot  be  correctly  held,  that  a  decision,  merely  because  it  be  by 
the  Supreme  Court,  is  to  override  alike  the  constitution  and  the 
laws  both  of  the  States  and  of  the  United  States.  Let  us  test  by 
these  principles  —  believed  to  be  irrefragable  —  the  power  over 
foreign  commerce  vested  in  Congress  by  the  constitution  ;  and  also 
the  positions  sought  to  be  deduced  from  that  grant  of  power  by 
the  argument  in  Brown  v.  The  State  of  Maryland.  By  art.  1,  §8, 
clause  4,  of  the  constitution,  it  is  declared,  ^' that  Congress  shall 
have  power  to  regulate  commerce  with  foreign  nations,  among  the 
several  States,  and  with  the  Indian  tribes."  'T  is  with  the  first  oT  the 
grants  in  this  article  that  we  have  now  to  deal..    The  commerce  here 
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spoken  of  is  that  traffic  between  the  people  of  the  United  States 
and  foreign  nations,  by  which  articles  are  procured  by  purchase  or 
barter  from  abroad,  or  by  which  the  like  subjects  of  traffic  are 
transmitted  from  the  United  States  to  foreign  countries  ;  keeping  in 
view  always  the  essential  characteristic  of  this  commerce  as  stamped 
upon  it  by  the  constitution,  namely,  that  it  is  commerce  with  foreign 
nations,  or,  in  other  words,  that  it  is  external  commerce.  By  this, 
however,  is  not  meant  tliat  it  should  be  external  in  reference  to  ge- 
ographical or  territorial  lines,  but  in  reference  to  the  parties,  and 
the  nature  of  their  transactions.  The  power  to  regulate  this  com- 
merce may  properly  comprise  the  times  and  places  at  which,  tlie 
modes  and  vehicles  in  which,  and  the  conditions  upon  which,  it 
may  as  foreign  commerce  be  carried  on  ;  but  precisely  at  that  point 
of  its  existence  that  it  is  changed  from  foreign  commerce,  at  that 
point  this  power  of  regulation  in  the  federal  government  must; 
cease,  the  subject  for  the  action  of  this  power  being  gone.  In- 
dependently of  an  express  prohibition  upon  the  States  to  lay  duties 
on  imports,  this  i)ower  of  reguladng  foreign  commerce  may  cor- 
recdy  imply  a  denial  to  the  States  oif  a  right  to  interfere  with  ex- 
isting regulations  over  subjects  of  foreign  commerce  ;  but  they  must 
be  continuing,  and  sttU  in  reality,  subjects  of  foreign  commerce, 
and  such  they  can  no  longer  be  after  that  commerce  with  regard 
to  them  has  terminated,  and  they  are  completely  vested  as  property 
in  a  citizen  of  a  State,  whether  he  be  the  first,  second,  or  third 
proprietor ;  if  this  were  otherwise,  then,  by  the  same  reasoning,  they 
wotild  remain  imports,  or  subjects  of  foreign  commerce,  through 
every  possible  transmission  of  tide,  because  they  had  been  once 
imported.  Imports  in  a  political  or  fiscal,  as  well  as  in  common 
pracUcal  acceptation,  are  properly  commodities  brought  in  from 
abroad  which  either  have  not  reached  their  perfect  investiture  or 
their  alternate  destination  as  property  within  the  jurisdiction  of  the 
State,  or  which  still  are  subject  to  the  power  of  the  government 
for  a  fulfilment  of  the  conditions  upon  which  they  have  been  ad- 
mitted to  entrance  ;  as,  for  instance,  goods  on  which  duties  are 
still  unpaid,  or  which  are  bonded  or  in  public  warehouses.  So 
soon  as  they  are  cleared  of  all  control  of  the  government  which 
permits  their  introduction,  and  have  become  the  complete  and  ex-  . 
elusive  property  of  the  citizen  or  resident,  they  are  no  longer  im- 
ports in  a  political,  or  fiscal,  or  common  sense.  They  are  like  all 
other  property  of  the  citizen,  and  should  be  equally  the  subjects  of 
domestic  reguladon  and  taxation,  whether  owned  by  an  importer  or, 
his  vendee,  or  may  have  been  purchased  by  cargo,  package,  bale, 
piece,  or  yard,  or  by  hogsheads,,  casks,  or  bottles.  I  can  perceive 
no  rational  distinction  which  can  be  taken  upon  the  circumstance 
of  mere  quantity,  shape,  or  bulk  ;  or  oh  that  of  the  number  of 
transmissions  through  which  a  commodity  may  have  passed  from 
the  first  proprietor,  or  of  its  remaining  still  with  the  latter.     The 
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objection,  that  a  tax  upon  an  article  in  bulk  (the  property  of  a 
citizen)  is  forbidden  because  it  is  a  burden  on  foreign  commerce, 
whilst  a  similar  burden  is  permissible  on  the  very  same  bulk  or  on 
fragments  of  the  same  article  in  the  hands  of  hia  vendee,  it  would 
appear  difficAilt  to  reconcile  with  sound  reasoning.  Every  tax  is 
alike  a  burden,  whether  it  be  imposed  on  larger  or  smaller  subjects, 
and  in  either  mode  must  operate  on  price,  and  consequently  on  de- 
mand and  consumption.  If,  then,  there  was  any  integrity  in  the  ob- 
jection urged,  it  should  abolish  all  regulations  of  retail  trade,  all 

.  .taxes  on  whatever  may  have  been  imported. 

It  cannot  be  correctly  maintained  that  State  laws  which  may  re- 

'  motely  or  incidentally  affect  foreign  commerce  are  on  that  account 
to  be  deemed  void.  To  render  them  so,^  they  must  be  essentially 
and  directly  in  conflict  with  some  power  clearly  invested  in  Con- 
gress by  the  constitution ;  and,  I  would  add,  with  some  regulation'' 

,    actugllyestablished  by  Congress  in  virtue  of  that  power.     In  the 

~^ase  oTBrown  v.  The  State  of  Maryland,  it  is  said  by  the  court, 
that  liberty  to  import  implies  unqualified  liberty  to  sell  at  the  place 
\  of  importation.  In  the  argument  of  this  case,  the  proposition  just 
mentioned  does  not,  in  all  its  amplitude,  seem  broad  enough  for 
counsel,  who  have  contended  that  liberty  to  import  implies  on  the 
part  of  the  States  a  duty  to  encourage,  if  not  to  enforce,  the  con- 
sumption of  foreign  merchandise  ;  arising,  it  is  affirmed,  from  a  far- 
ther duty  incumbent  on  the  States  to  regard  a  priori  the  acts  of  the 
federal  government  as  wisest  and  best,  and  therefore  imposing  an 
obligation  on  the  States  for  cooperation  with  them.  These  very 
exacting  propositions,  it  is  believed,  can  hardly  be  vindicated,  either 
by  the  legitimate  meaning  of  words,  or  any  correct  theory  of  the  con- 
stitutional powers  of  Congress.  It  cannot  be  necessary  here  to  in- 
stitute a  criticism  upon  the  words  importation^  sale,  consumption^  in 
order  to  show  either  their  etymological  or  ordinary  acceptation,  or 
in  order  to  expose  the  fallacy  of  the  aforegoing  new  and  startling 
theory.  Goods,  moreover,  may  be  impbrted  into  a  country  fiffe  into  a 
commercial  entrepSt^  for  reshipment  to  other  markets,  and  not  for 
consumption  at  all.  But  where  importation  may  have  been  made 
with  the  direct  view  to  sell,  it  does  not  follow,  by  necessary  induc- 
tion, that  permission  for  th^  former  implies  permission  for  the 
latter,  nor  the  power  of  granting  the  former  the  power  of  conferring 
the  latter  ;  much  less,  that  it  implies  the  power  or  the  obligation  on 
the  part  of  the  government  to  command  or  insure  a  sale.  What- 
ever might  be  the  case  under  governments  in  which  power  is  either 
absolute  or  single,  it  is  wholly  otherwise  under  our  system  of  con- 
federated sovereignties.  Here  the  power  of  the  general  govern- 
ment is  emphatically  delegated  and  limited,  ahhough  it  is  paramount 
so  far  as  it  has  been  delegated  ;  and  when  we  look  for  this  power 
of  the  government  in  relation  to  this  matter  in  the  constitution,  we 
find  it  the  power  to  regulate  commerce  with  foreign  nations ;  it 
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being  the  foreign  character  of  that  commerce  alone  which  confers 
on  Congress  any  power  whatsoever  with  respect  to  it.  It  has  been 
urged,  that  the  imprter  pays  a  duty  to  the  government  for  permis- 
sion to  introduce  and  vend  his  merchandise  ;  that  it  would  be  unjust, 
therefore,  to  deprive  him  of  the  power  of  vending,  as  he  never 
would  have  imported  except  with  the  expectation  of  selling.  To^ 
this  it  may,  in  the  first  place,  be  replied,  as  has  been  remarked  in  the 
argument  at  the  bar,  that  the  question  here  is  one  of  constitutional 
power  ;  and  if  the  federal  government  shall  have  transcended  its  legit- 
imate powers,  I  ask,  can  it  be  right,  in  any  view,  to  compensate  those 
who  may  have  suffered  by  the  transgression,  by  authorizing  un- 
limited reprisals  upon  the  States  ?  But  in  truth  no  such  right  as  the 
one  supposed  is  purchased  by  the  importer,  and  no  injury  in  any 
accurate  sense  is  inflicted  on  him  by  denying  to  him  the  power  de- 
manded. He  has  doubtless  in  view  the  profits  resulting  from  the 
sale  of  his  commodities  ;  but  he  has  not  purchased  and  cannot 
purchase  from  the  government  that  which  it  could  not  insure  to  bun,, 
a  sale  independently  of  the  laws  and  polity  of  the  States.  He  has, 
under  the  legitimate  power  of  the  federal  government  to  regulate 
foreign  commerce,  purchased  the  right  to  import,  or  introduce  his  I 
merchandise,  — the  right  to  come  in  with  it  in  quest  of  a  market,  and  ' 
nothing  beyond  this.  The  habits,  the  tastes,  the  necessities,  the 
health,  the  morals,  and  the  safety  of  society  form  the  true  foundation 
of  his  calculations,  or  of  any  power  or  right  which  may  be  con- 
ceded to  him  for  the  sale  of  his  merchandise,  and  not  any  supposed 
right  in  the  federal  government,  in  contravention  of  all  these,  to 
enforce  such  sale. 

The  want  of  integrity  in  the  argument  under  examination  is 
farther  exposed,  by  showing  that  it  will  not  cover  the  conclusion 
sought  to  be  drawn  from  it.  If  the  right  of  the  importer  to  vend,  ^ 
and  his  exemption  from  taxation,  are  made  to  rest  on  the  payment 
of  duties  to  the  federal  government,  on  what  foundation  must  be 
rested  his  right  and  his  exemption,  in  reference  to  articles  on  which 
duties  are  neitlier  paid  nor  exacted  ?  Are  these  to  be  left  ex- 
clusively the  subjects  of  State  regulation  and  State  taxation  ? 
That  they  must  be  so  left  is  a  logical  and  inevitable  conclusion 
from  the  proposition  that  the  right  to  vend  flows  from  the  payment 
of  duties.  And  then  this  argument  involves  the  palpable  absurdity, 
that  merchandise  which  the  government  does  not  so  strongly 
favor  as  to  admit  without  duty  shall  remain  intact  and  sacrea, 
whilst  merchandise  which  is  so  much  preferred  as  to  be  admitted 
freely  —  nay,  whose  introduction  is  in  effect  invited  and  solicited 
by  the  federal  government  —  may  be  burdened  by  the  States  at 
pleasure. 

It  has  been  insisted,  that,  as  by  treaty  stipulations  articles  of 
foreign  merchandise  Ij^ve  been  admitted  for  consumption  (and 
much  stress   is   laid  upon   this   expression)    in    certain  specified 
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quaDtities,  consequently  by  such  stipulations,  forming  the  supreme 
law  of  the  land,  the  free  sale  of  these  articles  must  be  an  absolute 
right.  In  what  instances  a  treaty  is  or  is  not  the  supreme  law,  or  is 
no  law  at  all,  I  have  already  endeavoured  to  distinguish.  Passing, 
therefore,  that  investigation,  it  seems  very  clear  that  the  proposition 
just  adverted  to  involves  a  great  fallacy.  The  treaty  stipulations 
here  exemplified  mean  this,  and  nothing  more,  namely,  that  whereas 
certain  enumerated  commodities  could  heretofore  be  imported  only 
in  greater  quantities,  for  the  use  of  those  who  might  choose  to  buy 
and  consume  them,  they  may  hereafter  be  imported  in  lesser  quan- 
tities. These  stipulations  no  more  signify  that  commodities  shall 
be  circulated  and  used  free  of  all  internal  regulation,  than  they  con- 
vey a  positive  mandate  for  their  being  purchased  and  consumed, 
eaten  and  drunk,  nolens  volensy  or  at  ail  events.  Every  State  that 
is  in  any  sense  sovereign  and  independent  possesses,  and  must  pos- 
sess, the  inherent  power  of  controlling  property  held  and  owned 
within  its  jurisdiction,  and  in  virtue  and  under  the  protection  of  its 
own  laws,  whether  that  control  be  exerted  in  taxmg  it,  or  in  de- 
termining its  tenure,  or  in  directing  the  manner  of  its  transmission ; 
and  this,  too,  irrespective  of  the  quantities  in  which  it  is  held  or 
transferred,  or  the  sources  whence  it  may  have  been  derived.  Such 
a  power  differs  entirely  from  an  authority  essentially  extraneous  in 
its  character,  —  an  authority  limited  and  specific,  by  the  very  terms 
which  confer  it ;  restricted  to  action  upon  the  progress  of  property 
on  its  way  to  complete  investment  imder  the  laws  of  the  State. 

The  license  laws  of  Massachusetts,  Rhode  Island,  and  New 
Hampshire,  now  under  review,  impose  no  exaction  on  foreign  com- 
merce. They  are  laws  simply  determining  the  mode  in  which  a 
particular  commodity  may  be  circulated  within  the  respective  juris- 
dictions of  those  States,  vesting  in  their  domestic  tribunals  a  dis- 
cretion in  selecting  the  agents  for  such  circulation,  without  discrim- 
inating between  the  sources  whence  commodities  may  have  been 
derived.  They  do  not  restrict  importation  to  any  extent ;  they  do 
not  interfere  with  it,  either  in  appearance  or  reality  ;  they  do  not 
prohibit  sales,  either  by  wholesale  or  retail ;  they  assert  only  the 
power  of  regulating  the  latter,  but  this  entirely  within  the  sphere 
of  their  peculiar  authority. 

These  laws  are,  therefore,  in  violation  neither  of  the  constitution 
of  the  United  States,  nor  of  any  law  nor  treaty  made  in  pursuance 
or  under  the  authority  of  the  constitution.  Viewing  them  in  this 
character,  my  cooperation  is  given  in  maintaining  them,  whatever 
differences  of  opinion  may  exist  in  relation  to  their  policy  or  neces- 
sity. But  since,  whilst  extending  to  these  laws  their  sanction  and 
support,  there  have  been  advanced  by  others  principles  and  opin- 
ions which  to  me  appear  to  ha^e  their  source  not  in  the  fountain  of 
all  legitimate  power  in  this  or  any  other  department  of  the  federal 
government,  I  cannot  by  silence  seem  to  assent  to  those  principles 
52* 
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and  opiDions,  nor  put  from  me  the  obligation  of  declaring  my  dis- 
sent from  them. 

Mr.  Justice  NELSON  concurred  in  the  opinions  delivered  by 
the  Chief  Justice  and  Mr.  Justice  Catron. 

Mr.  Justice  WOODBURY. 

I  concur  in  the  conclusion  of  my  brethren^  as  to  the  judgment 
which  ought  to  be  pronounced  in  all  of  the  three  license  cases. 

But,  differing  in  some  of  the  reasons  for  that  Judgment,  and  in 
the  limitations  and  extent  of  some  of  the  principles  involved,  and 
knowing  the  cases  to  possess  much  interest  in  the  Circuit  to  which  I 
belong,  and  from  which  they  all  come,  I  do  not  feel  at  liberty  to 
refrain  from  briefly  expressing  my  views  upon  them. 

The  paramount  question  involved  in  all  the'  cases  is,  whether  li- 
cense laws  by  the  States  for  selling  spirituous  liquors  are  constitu- 
tional. It  is  true  that  several  other  points  are  raised,  as  to  evi- 
dence, the  power  of  juries  in  criminal  prosecutions  to  decide  the 
law  as  well  as  the  facts,  and  other  questions  not  connected  with 
the  overruling  of  any  clause  in  an  act  of  Congress,  or  treaty,  or  the 
constitution,  which  was  interposed  in  the  defence.  But,  conflned 
as  we  are  to  these  last  considerations  in  writs  of  error  to  State 
courts,  it  would  be  travelUng  out  of  our  prescribed  path  to  discuss 
at  all  either  the  other  quesdons  just  alluded  to,  or  some  which  have 
been  long  and  ardently  agitated  in  connection  with  this  subject ; 
such,  for  instance,  as  the  expediency  of  the  license  laws,  or  the 
power  of  a  State  to  regulate  in  any  way  the  food  and  drink  or  cloth- 
ing of  its  inhabitants.  Fortunately,  those  questions  belong  to  an- 
other and  more  appropriate  forum,  —  the  State  tribunals. 

But,  looking  to  the  relations  which  exist  between  the  general 
government  and  the  different  State  sovereignties,  the  question, 
whether  the  laws  in  these  cases  are  within  the  power  of  the  States 
to  pass,  without  an  encroachment  on  the  authority  of  the  general 
government,  is  one  of  those  conflicts  of  laws  between  the  two  gov- 
ernments, involving  the  true  extent  of  the  powers  in  each  as  regards 
the  other,  which  is  veiy  properly  placed  under  our  revision.  In 
helping  to  discharge  that  duty  on  this  occasion,  I  carry  with  me,  as 
a  controlling  principle,  the  proposition,  that  State  powers.  State 
rights,  and  State  decisions  are  to  be  upheld  when  the  objection  to 
them  is  not  clear,  equally  proper  as  it  may  be  for  them,  when  the 
objection  is  clear,  to  give  way  to  the  supremacy  of  the  authorized 
measures  of  the  general  government.     See  Constitution,  art.  3. 

It  is  not  enough  to  fancy  some  remote  or  indirect  repugnance  to 
acts  of  Congress,  —  a  "potential  inconvenience,"  —  in  order  to 
annul  the  laws  of  sovereign  States,  a^d  overturn  the  deliberate  de- 
cisions of  State  tribunals.  There  must  be  an  actual  collision,  a 
direct  inconsistency,  and  that  deprecated  case  of  "  clashmg  sover- 
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eignties,"  in  order  to  demand  the  judicial  interference  of  this  court 
to  reconcile  them.  McCulloch  v.  Maryland,  4  Wheat.  316,  487  ; 
1  Story's  Com.  on  Const.  432. 

These  cases  present  two  leading  facts  in  respect  to  the  material 
points,  which  ought  first  to  be  noticed.  Neither  of  them  is  a  pros- 
ecution against  the  importer  of  spirit  or  wine  from  a  foreign  coun- 
try ;  and  in  neither  has  a  duty  been  imposed,  or  a  tax  collected 
by  the  State  from  the  original  defendant,  in  connection  with  these 
articles.  From  this  state  of  things,  it  follows,  that,  however  much 
has  been  said  as  to  the  collision  between  these  license  laws  and  some 
former  decisions  of  this  court,  no  such  direct  bsue  is  made  up  in 
either  of  them. 

The  case  usually  cited  in  support  of  such  a  proposition  is  very 
different.  It  is  that  of  Brown  v.  Maryland,  12  Wheat.  419,  which 
was  a  tax  or  license  required,  before  the  sale  of  an  article,  from  the 
importer  of  it  from  a  foreign  country  ;  and  it  was  an  importer  alone 
who  called  the  constitutionality  of  the  law  in  question.  What  do 
these  statutes,  then,  really  seek  to  do  ?  They  merely  attempt  to 
regulate  the  sale  of  spirit  or  wine  within  the  limits  of  States,  in  re- 
gard to  the  quantity  sold  at  any  one  time  without  a  license  from 
the  State  authorities,  —  as  in  the  cases  from  Massachusetts  and 
Rhode  Island  ;  and  in  regard  to  any  sale  whatever  without  such 
license,  — as  in  the  case  from  New  Hampshire. 

It  is  true,  also,  that  the  Quantity  allowed  to  be  sold  in  Massachu- 
setts at  any  one  time,  without  a  Ucense,  is  not  so  small  as  that 
which  is  permitted  by  Congress  to  be  imported  in  kegs,  and  in 
Rhode  Island  is  greater  than  that  which  Congress  permits  to  be  im- 
ported in  bottles,  and  in  New  Hampshire  is  no  c[uantity  whatev- 
er. Yet  neither  of  the  laws  unconditionally  prohibits  importations. 
Indeed,  neither  of  them  says  any  thing  on  the  subject  of  importa- 
tions. The  first  inquiry  then  recurs,  whether  they  do  not  all  stand 
on  the  same  platform  in  respect  to  this,  and  without  conflicting  in  this 
respect  with  any  act  of  Congress.  My  opinion  is  that  they  do  ;  as 
none  of  them,  by  prohibiting  importations,  oppose  in  terms  any  act 
of  Congress  which  allows  them,  and  none  seem  to  me  to  conflict, 
in  substance  more  than  form,  with  entire  freedom  on  that  subject. 
Nor  in  either  case  do  they,  in  point  of  fact,  amount  to  a  prohibi- 
tion of  importations  m  any  quantity,  however  small.  Under  them, 
and  so  far  as  regards  them,  importations  still  go  on  abundantly  into 
each  of  those  States.  It  is  manifest,  also,  whether  as  an  abstract 
proposition  or  practical  measure,  that  a  prohibition  to  import  is  one 
thing,  while  a  prohibition  to  sell  without  license  is  another  and  en- 
tirely different.  The  first  would  operate  on  foreign  commerce,  on 
the  voyage.  The  latter  affects  only  the  internal  business  of  tlie 
State  after  the  foreign  importation  is  completed  and  on  shore.  In 
the  next  place,  in  point  of  fact,  neither  of  the  laws  goes  so  far  as  to 
prohibit  in  terms  the  sales,  any  more  than  the  imports,  of  spirits. 
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On  looking  at  the  laws,  this  will  be  conceded.  But  if  such  a  pro- 
hibition existed  as  to  sales,  what  act  of  Congress  would  it  come  in 
collision  with  ?  None  has  ever  been  passed  which  professes  to  reg- 
ulate or  permit  sales  within  the  States  as  a  matter  of  commerce. 
A  good  reason  exists  for  tliis,  as  the  subject  of  buying  and  selling 
within  a  State  is  one  as  exclusively  belonging  to  the  power  of  the 
State  over  its  internal  trade,  as  that  to  regulate  foreign  commerce  is 
with  the  general  government,  under  the  broadest  construction  of  that 
power.  ' 

And  what  power  or  measure  of  the  general  government  would  a 
prohibition  of  sales  withm  a  State  conflict  with,  if  it  consisted 
merely  in  regulations  oC  the  police  or  internal  commerce  of  the  State 
itself  ?  There  is  no  contract,  express  or  implied,  m  any  act  of  Con- 
gress, that  the  owners  of  property,  whether  importers  or  purchasers 
from  them,  shall  sell  their  articles  in  such  quantities  or  at  such  times 
as  they  please  within  the  respective  States.  Nor  can  they  expect 
to  sell  on  any  other  or  better  terms  than  are  allowed  by  each  State 
to  all  its  citizens,  or  in  a  manner  different  from  what  has  comported 
with  the  policy  of  most  of  the  old  States,  as  well  before  as  since 
the  constitution  was  adopted.  Any  other  view  would  not  accord  with 
the  usages  of  the  country,  or  the  fitness  of  things,  or  the  unques- 
tioned powers  of  all  sovereign  States,  and,  as  is  admitted,  even  of 
those  in  this  Union,  to  regulate  both  their  internal  commerce  and 
general  police.  The  idea,  too,  that  a  prohibition  to  sell  would  be 
tantamount  to  a  prohibition  to  import,  does  not  seemi  to  me  either 
logical  or  founded  in  fact.  For,  even  under  a  prohibition  to  sell,  a 
person  could  import,  as  he  often  does,  for  his  own  consumption  and 
that  of  his  family  and  plantations  ;  and,  also,  if  a  merchant,  exten- 
sively engaged  in  commerce,  often  does  import  articles  with  no  view 
of  selling  them  here,  but  of  storing  them  for  a  liigher  and  more 
suitable  market  in  another  State,  or  abroad.  This  was  the  para- 
mount object  in  the  law  of  Congress,  so  often  cited,  as  to  the  im- 
portation of  kegs  of  fifteen  gallons  of  brandy,  —  to  have  them  in 
proper  shape  to  be  reexported  and  carried  on  mules  in  Mexico, 
rather  than  to  be  sold  for  use  here. 

I  should  question  the  correctness  of  this  objection  even  were  it 
the  doctrine  in  Brown  v.  Maryland,  though  I  do  not  regard  it  as 
the  point  there  settled,  or  the  substantial  reason  for  it.  See  Chief 
Justice  Parker's  Opinion  in  The  State  of  New  Hampshire  v. 
Peirce,  in  Law  Rep.  for  September,  1845.  That  point  related 
rather  to  the  want  of  power  in  a  State  to  lay  a  duty  on  imports- 

But  it  is  earnestly  urged,  that,  as  these  acts  indirectly  prohibit 
sales,  such  a  prohibition  of  sales  is  indirectly  a  prohibition  of 
importations,  and  importations  are  certainly  regulated  by  Congress. 
It  is  necessary  to  scrutinize  the  grounds  on  which  such  circuitous 
reasoning  and  analogy  rest.  The  sale  of  spirit  being  still  permitted 
b  all  these  States,  as  before  remarked,  it  is  first  objected,  that  it  is 
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permitted  in  certain  quantities  only,  except  tinder  license,  and  that 
this  restricts  and  lessens  both  the  sales  and  imports.  But  the  lead- 
ing object  of  the  license  is  to  insure  the  sales  of  spirit  in  quantities 
not  likely  to  encourage  intemperance,  and  at  places  and  times,  and 
by  persons,  conducive  to  the  same  end.  This  is  the  case  in  New 
Hampshire,  where  none  can  be  sold  without  license,  while  in  the  two 
other  States,  if  no  license  is  granted,  the  owner  may  sell  in  ten  or 
twenty-eight  gallons  at  a  time  ;  and  in  all  the  three  States,  the  own- 
er may,  without  license,  consume  what  he  imports,  or  store  and  re- 
export it  for  a  market  elsewhere.  So  the  laws  of  most  of  the 
States  forbid  sales  of  property  on  the  Sabbath.  But  who  ever  re- 
garded that  as  prohibiting  there  entirely  either  their  imports  or 


•  It  is  further  argued,  however,  that  the  license  laws  accomplish 
indirectly  \vhat  is  hostile  to  the  policy  of  Congress,  and  thus  con- 
flict with  the  spirit  of  its  acts,  as  much  as  if  they  prohibited  abso- 
lutely both  importations  and  sales.  But  if  effecting  this  at  all,  it 
must  be  because  they  tend  to  lessen,  and  are  designed  to  lessen,  the 
consumption  of  foreign  spirits,  and  thus  help  to  reduce  the  imports 
and  sales  of  them. 

The  case  from  New  Hampshire  is  in  this  respect  less  open  to 
objection  than  the  others,  the  spirit  there  having  been  domestic. 
But  as  it  came  in  coastwise  from  another  State,  it  may  involve  a 
like  principle  in  another  view  ;  and  in  its  prohibitory  character  as 
to  selling  any  liquor  without  license,  the  New  Hampshire  statute 
feoes  farther  than  either  of  the  others. 

Now,  can  it  be  maintained  that  every  law  which  tends  to  dimin'ish 
the  consumption  of  any  foreign  or  domestic  article  is  unconstitu- 
tional, or  violates  acts  of  Congress  ?  For  that  is  the  essence  of 
this  point.  So  far  from  this,  whatever  promotes  economy  in  the 
use  or  CQnsumption  of  any  articles  is  certainly  desirable,  and  to  be 
encouraged  by  both  the  State  and  general  governments.  Improve- 
ments of  that  kind  by  new  inventions  and  labor-saving  macniner^ 
are  encouraged  by  patents  and  rewards.  More  especially  is  it 
sound  policy  everywnere  to  lessen  the  consumption  of  luxuries, 
and  in  particular  those  dangerous  to  public  morals.  So  in  respect 
to  foreign  articles,  the  disuse  of  them  k  promoted  by  both  the 
general  and  State  governments  in  several  other  ways,  rather  than 
treating  it  as  unconstitutional  or  against  the  acts  of  Congress, 
though  the  revenue  as  well  as  consumption  be  thereby  diminished. 
Thus,  the  former  orders  the  purchase  of  only  domestic  hemp  for 
the  navy,  when  it  can  be  obtained  of  a  suitable-  quality  and  price 
(Resolution,  18  February,  1843,  6  Statutes  at  Large,  648).  And 
some  of  the  States  have  often  bestowed  bounties  on  the  growth  of 
hemp,  and  of  wheat,  and  other  useful  articles.  An  exception  like 
this  would  cut  so  deep  and  wide  into  other  usages  and  policy  well 
established,  as  to  need  no  further  refutation.     But  this  objection  is 
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mixed  up  with  aDOther,  —  that  the  operation  of  these  license  laws  is 
unconstitutional,  because  they  lessen  the  amount  of  revenue  which 
the  general  government  might  otherwise  derive  from  the  importation, 
of  that  which  is  made  abroad.  If  may  be  a  sufficient  reply  to  this, 
that  Congress  itself,  by  its  own  revenue  system,  has  at  times,  by  very 
high  duties  on  some  articles,  meant  to  dimmish  their  consumption, 
and  reduce  the  revenue  which  otherwise  might  be  derived  from 
them  if  allowed  to  be  introduced  more  largely  under  a  small  duty. 
And  in  this  very  article  of  spirits  it  has  confessedly,  from  the  foun- 
dation of  the  government,  made  the  duties  high,  so  as  to  discourage 
their  use  ;  and  this  in  the  very  last  tariff  of  1840,  though  considered 
to  be  more  emphatically  a  mere  revenue  measure.  So  its  actual 
policy  for  fifteen  j^ears  has  been  to  lessen  the  use  of  spirit  in  both 
the  army  and  navy  ;  and  by  the  third  section  of  the  act  of  Aug. 
29th,  1842,  ch.  267  (5  Statutes  at  Large,  646),  this  policy  rs/ 
recognized  and  encouraged  by  law. 

So,  when  resorting  to  internal  duties,  for  a  like  reason  in  part, 
stills  and  the  manufacture  of  whiskey  have  been  the  first  resorted 
to,  and  at  last,  in  order  to  discourage  the  making  of  molasses  into 
New  England  rum,  the  drawback  on  the  former  when  manufactured 
into  spirit  and  exported  is  allowed  to  stand  now  on  a  fooung  much 
less  favorable  than  that  on  sugar  when  refined  and  exported. 

Again,  where  States  look  to  the  most  proper  objects  of  domestic 
taxation,  it  is  perfecdy  competent  for  them  to  assess  a  higher  tax  or 
excise,  by  way  of  license  or  direct  assessment,  on  articles  of  foreign 
rather  than  domestic  growth  belonging  to  her  citizens  ;  and  it  ever  has* 
been  done,  however  it  may  discourage  the  use  of  the  former,  or 
lessen  the  revenue  which  might  otherwise  be  derived  from  them  by 
the  general  government,  or  tend  to  reduce  imports,  as  well  as  re- 
strict the  sale  of  them  when  considered  of  a  dangerous  character. 

The  ground  is,  therefore,  imtenable  entirely,  that  a  course  of 
legislation  which  serves  to  discourage  what  is  foreign,  whether  it  be 
by  Congress  or  the  States,  is  for  that  reason  alone  contrary  to  the 
constitution,  even  if  it  tend  at  the  same  time  to  reduce  the  amotmt 
of  revenue  which  would  otherwise  accrue  from  foreign  imports,  or 
from  those  of  that  particular  article. 

Importations,  then,  being  left  imforbidden  in  all  of  these  cases, 
and  the  right  to  sell  with  a  license  not  bebg  prohibited  in  any  of 
them, — nor  without  one  prohibited,  except  qualifiedly  in  two  of 
them,  and  m  the  other  absolutely,  but  not  affecting  foreign  imports 
at  all  in  that  case,  as  the  spirit  sold  there  was  of  domestic  manufac- 
ture, —  I  pass  to  the  next  constitutional  objection. 

It  has  been  contended,  that  the  sum  required  to  be  paid  for  a  li- 
cense, and  the  penalty  imposed  for  selling  without  one,  are  in  the 
nature  of  a  duty  on  imports,  and  thus  come  within  the  principle 
really  settled  m  Brown  v.  Maryland,  and  thus  conflict  with  the  con- 
stitution.    It  is  conceded,  that  a  State  b  forbidden  '^  to  lay  any  im- 
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post  or  duties  on  imports  "  without  the  assent  of  Congress.  (Art. 
1,  §  10.)  But  neither  of  these  statutes  purports  to  tax  imports 
from  abroad  of  foreign  spirits,  or  imports  from  another  Slate,  either 
coastwise  or  bjr  land,  of  either  foreign  or  domestic  spirits.  The 
last  mode  is  not  believed  to  be  that  referred  to  in  the  constitution, 
and  no  regulation  has  evdt  been  made  by  Congress  concerning  it 
when  consisting  of  domestic  spirits,  as  in  the  case  of  New  Hamp- 
shire, except  with  a  view  to  prevent  smuggling.  Act  of  Congress, 
Sept.  1,  1789,  ch.  11,  §  25,  and  Feb.  18,  1793,  ch.  8,  §  14  ;  1 
Statutes  at  Large,  61,  309. 

Nor  does  either  of  these  statutes  purport  to  tax  the  introduction 
of  an  article  by  the  merchant  importing  it,  much  less  to  impose  any 
duty  on  the  article  itself  for  revenue,  in  addition  to  what  Congress 
requires.  Neither  of  them  appears  to  be,  in  character  or  design,  a 
6scal  measure.  They  do  not  touch  the  merchandise  till  it  has  be- 
come a  part  of  the  proper^  and  capital  of  the  State,  and  then 
merely  regulate  the  disposal  of  it  under  license,  as  an  affair  of  police 
ahd  internal  commerce.  They  might  then  even  tax  it  as  a  part  of 
the  commercial  stock  in  trade,  and  thus  subject  it,  like  other  prop- 
erty, to  a  property  tax,  without  being  exposed  to  be  considered  an 
impost  on  imports,  so  as  to  conflict  with  the  constitution.  But  the 
penalty  and  license  in  these  cases  are  imposed  dwerso  intuitu^  and 
not  as  a  tax  of  any  kind.  Hence  thev  operate  no  more  in  substance 
than  in  form,  as  an  import  of  the  prohibited  character. 

There  is  no  pretence  that  the  penalty  is  for  revenue  ;  and  if  the 
small  sum  taken  for  a  license  should  ever  exceed  the  expense  and 
trouble  of  supervising  the  matter,  and  become  a  species  of  mtemal 
duty  or  excise,  it  would  operate  on  spirit  made  in  the  State  as  well 
as  that  made  elsewhere,  and  on  others  as  well  as  importers,  and,  like 
any  Slate  tax  on  local  property,  or  local  trade,  or  local  business,  be 
free  from  any  conflict  with  the  constitution  or  acts  of  Congress. 
And  what  seems  decisive  in  these  causes  as  to  this  aspect  of  the 
question  is,  that  neither  of  the  persons  here  prosecuted  was  in  fact 
an  importer  of  foreign  spirit  or  wines,  or  set  up  a  defence  of  that 
kind  as  to  himself,  on  the  trial,  which  was  overruled  in  the  State 
courts. 

Nor  can  the  proposition,  sometimes  advanced,  be  vindicated, 
that  this  license,  if  a  tax,  and  falling  at  times  on  persons  not  citizens, 
whether  they  belong  to  other  States  or  are  aliens,  is  either  unjust  or 
unconstitutional,  it  falls  on  them  only  when  within  the  limits  of  the 
State,  under  the  protection  of  its  laws  and  seeking  the  privileges  of 
its  trade,  and  only  in  common  with  their  own  citizens.  Such  taxes 
are  justi&able  on  princmles  of  international  law  ^Vattel,  B.  8,  ch. 
10,  §  132),  and  I  can  mid  no  clause  in  the  constitution  with  which 
they  come  in  collision. 

Again ;  it  has  been  strenuously  msbted  on  in  these  cases,  and 
perhaps  it  is  the  leading  position,  diat  these  license  laws  are  virtually 
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regulations  of  foreign  commerce  ;  and  hence,  when  passed  by  a 
State,  are  exercising  a  power  exclusively  vested  in  the  general  gov- 
ernment, and  therefore  void.  This  is  maintained,  whether  they  ac- 
tually conflict  with  any  particular  act  of  Congress  or  not.  But,  dis- 
senting from  any  such  definition  of  that  power,  as  thus  exclusive 
and  thus  abrogating  every  measure  of  a  Stdte  which  by  construction 
may  be  deemed  a  regulation  of  foreign  commerce,  though  not  at  all 
conflicting  with  any  existing  act  of  CcHigress,  or  with  any  thing  ever 
likely  to  be  done  by  Congress,  I  shall  not,  on  this  occasion,  go  at 
length  into  the  reasons  for  my  dissent  to  die  exclusive  character  of 
this  power,  because  these  license  laws  are  not,  in  m^  opinion,  reg- 
ulations of  foreign  commerce,  and  in  a  recent  inqimy  on  the  cir- 
cuit I  have  gone  very  fuUv  into  the  question.  The  United  States 
V,  New  Bedford  Bridge,. m  Massachusetts  District. 
My  reasons  are  in  brief,  — 

1 .  The  grant  is  m  the  same  article  of  the  constitution,  and  in 
like  language,  with  others  which  this  court  has  pronounced  not  to  be 
exclusive,  e.  g.  the  regulation  of  weights  and  measures,  of  bank- 

,  ruptcy,  and  disciplining  the  militia. 

2.  There  is  nothing  in  its  nature,  in  several  respects,  to  render  it 
more  exclusive  than  the  other  grants,  but,  on  the  contrary,  much  in 
its  nature  to  permit  and  require  the  concurrent  and  auxihary  action 
of  the  States.  But  I  admit,  that,  so  far  as  regards  the  uniformity 
of  a  regulation  reaching  to  all  the  States,  i^  must  in  these  cases,  of 
couEse,  be  exclusive ;  no  State  bebg  able  to  prescribe  rules  for 
others  as  to  bankruptcy,  or  weights  and  measures,  or  the  militia,  or 
for  foreign  conmierce.  A  want  of  attention  to  this  discrimination 
has  caused  most  of  the  difficulty.  But  there  is  much  in  connection 
with  foreign  commerce  which  is  local  within  each  State,  convenient 
for  its  regulation  and  useful  to  the  public,  to  be  acted  on  by  each 
till  the  power  is  abused  or  some  coufse  is  taken  by  Congress  con- 
flicting with  it.  Such  are  the  deposit  of  ballast  m  harbours,  the  ex- 
tension of  wharves  into  tide-water,  the  supervision  of  the  anchorage 
of  ships,  the  removal  of  obstructions,  the  allowance  of  bridges  with 
suitable  draws,  and  various  other  matters  that  nepd  not  be  enumer- 
ated, beside  the  exercise  of  numerous  police  and  health  powers, 
which  are  also  by  many  claimed  upon  different  grounds. 

This  local,  territorial,  and  detailed  legislation  should  vary  in 
diflferent  States,  and  is  better  understood  by  each  than  by  the  gen- 
eral government ;  and  hence,  as  the  colonies  under  an  empire 
usually  attend  to  all  such  local  legislation  within  their  limits,  leaving 
only  general  outlines  and  rules  to  the  parent  country  at  home,  as 
towns,  cities,  and  corporations  do  it  through  by-laws  for  themselves, 
after  the  State  legislature  lays  down  general  principles,  and  as  the 
war  and  navy  departments  and  courts  of  justice  make  detailed 
rules  under  general  laws,  so  here  the  States,  not  conflicting  with 
any  uniform  and  general  regulations  by  Congress  as  to  foreign  com- 
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merce,  must  for  convenience,  if  not  necessitjr,  from  the  very  nature 
of  the  power,  not  be  debarred  from  any  legislation  of  a  local  and 
detailed  character  on  matters  connected  with  that  commerce  omitted 
by  Congress.  And  to  hold  the  power  of  Congress  as  to  such 
topics  exclusive,  in  every  respect,  and  prohibitory  to  the  States, 
though  never  exercised  by  Congress,  as  fully  as  when  in  active 
operation,  which  is  the  opposite  theory,  would  create  infinite  in- 
convenience, and  detract  much  iirom  the  cordial  cooperation  and 
consequent  harmony  between  both  governments,  b  their  appropriate 
spheres.  It  would  nullify  numerous  useful  laws  and  regulations  in 
all  the  Atlantic  and  commercial  States  in  the  Union. 

If  this  view  of  the  subject  conflicts  with  opinions  laid  down  obiter 
m  some  of  the  decisions  made  by  thb  court  (9  Wheat.  209  ;  12 
ibid.  438  ;  16  Peters,  543),  it  corresponds  with  the  conclusions 
of  several  judges  on  this  point,  and  does  not,  in  my  understanding 
of  the  subject,  contradict  any  adjudged  case  in  point.  5  Wheat.  49  ; 
Willson  V.  Blackbird  Creek  Marsh  Company,  2  Peters,  245  ;  1 1 
ibid.  132  ;  14  ibid.  579  ;  16  ibid.  627,  664  ;  4  Wheat.  196. 

But,  without  going  farther  into  this  question,  it  is  enough  here  to 
say,  that  these  license  laws  do  not  profess  to  be,  nor  do  they  oper^ 
ate  as,  regulations  of  foreign  commerce.  They  neither  direct  how 
it  shall  be  carried  on,  nor  where,  nor  under  what  duties  or  penalties. 
Nothing  is  touched  b^  them  which  is  on  shipboard,  or  between  ship 
and  shore  ;  nothing  till  within  the  limits  of  a  State,  and  out  of  the 
possession  and  jurisdiction  of  the  general  government. 

It  is  objected,  in  another  view,  that  such  licenses  for  selling  do- 
mestic spirit  may  afiect  the  commerce  in  it  between  the  States^ 
which  by  the  constitution  is  placed  under  the  regulation  of  Con* 
gress  as  much  as  foreign  commerce. 

But  this  license  is  a  regulation  neither  of  domestic  commerce 
between  the  States,  nor  of  foreign  commerce.  It  does  not  operate 
on  either,  or  the  imports  of  either,  till  they  have  entered  the  State 
and  become  component  parts  of  its  property.  Then  it  has  by  the 
constitution  the  exclusive  power  to  regulate  its  own*  internal  com- 
merce and  business  in  such  articles,  and  bmd  all  residents,  citizens 
or  not,  by  its  regulations,  if  they  ask  its  protection  and  privileges  ; 
and  Congress,  instead  of  being  opposed  and  thwarted  by  regulations 
as  to  this,  can  no  more  mterfere  in  it  than  the  States  can  interfere 
in  regulation  of  foreign  commerce.  If  the  proposition  was  mam- 
tainable,  that,  without  any  legislation  by  Ccmgress  as  to  the  trade 
between  the  States  (except  ^t  in  coasting,  as  before  explained,  to 
prevent  smuggling),  any  thing  imported  firom  another  State,  foreign 
or  domestic,  could  be  sold  of  right  in  the  package  in  which  it  was 
imported,  not  subject  to  any  license  or  internal  regulation  of  a 
State,  then  it  is  obvious  that  the  whole  license  system  may  be 
evaded  and  nullified,  either  from  abroad,  or  firom  a  neighbouring 
State.     And  the  more  especially  can  it  be  done  firom  the  latter,  as 
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imports  may  be  made  in  botdes  of  any  size,  down  to  half  a  pint,  of 
spirits  or  wines  ;  and  if  its  sale  cannot  be  interfered  with  and  regu- 
lated, the  retail  business  can  be  carried  on  in  any  small  quantity, 
and  by  the  most  irresponsible  and  unsuitable  persons,  with  perfect 
impunity. 

The  apprehension  that  the  States,  by  these  license  systems,  are 
likely  to  impair  the  freedom  of  trade  between  each  other,  is  hardty 
Teri6ed  \ff  the  experience  of  a  hatf-century.  Their  conduct  hi^ 
been  so  liberal  and  just  thus  fiur  on  this  matter  as  never  to  have 
called  for  the  legislation  of  Congress,  which  it  clearly  has  the  power 
to  make  in  respect  to  the  commerce  between  the  States,  whenever 
any  occasion  shall  requve  its  interposition  to  check  imprudences  or 
abuses  on  the  part  of  any  one  of  them  towards  the  citizens  of  an- 
other. Some  have  objected,  next,  that  diese  laws  violate  our  foreign 
treaties,  such  as  those,  for  example,  with  Great  Britain  mid  Prussia, 
which  stipulate  for  free  ingress  and  egress  as  to  our  ports,  as  well 
as  for  a  participation  in  our  interior  trade.  See  8  Statutes  at 
Large,  1 16,  ^8,  878.  But  those  arrangements  do  not  profess  to 
exempt  their  people  from  kxsal  taxation  here,  or  local  conformity  to 
license  systems,  operating,  as  these  State  laws  do,  on  their  own 
citizens  and  their  own  domestic  products  in  the  same  way,  and  to 
die  same  extent,  as  on  foreign  ones.  And  neither  of  those  laws  in  * 
this  case  forbid  access  to  our  ports,  or  importation  into  the  several 
States,  by  th^  inhabitants  of  any  foreign  countries. 

In  settling  the  question  whether  these  laws  impt^  treaties,  or 
regulate  either  foreign  commerce  or  that  between  the  States,  or 
impose  a  duty  on  imports,  ordinary  justice  to  die  States  demands 
that  they  be  presumed  to  have  meant  what  they  profess  till  the 
contrary  is  shown.  Hence,  as  these  laws  were  passed  by  States 
possessing  experience,  intelligence,  and  a  high  tone  of  morab,  it  is 
neither  legd  nor  libml  to  attempt  to  numfy  them  by  any  forced 
construction,  so  as  to  make  them  regulations  of  foreign  commerce, 
or  measures  to  collect  revenue  by  a  duty  on  foreign  imports,  thus 
imparting  to  them  a  character  different  from  that  professed  by  thehr 
autiiors,  or  from  that  which,  by  their  provisions  and  tendency,  they 
appear  designed  for.  These  States  are  as  incapable  of  duplicity 
or  fraud  in  their  laws,  of  meaning  one  thing  and  professing  another, 
as  the  purest  among  their  accusers  ;  md  while  legitimate  and  con- 
stitutional objects  are  assigned,  and  means  used  which  seem  adapted 
to  such  ends,  it  is  illiberal  to  impute  other  designs,  and  to  construe 
their  legislation  as  of  a  sinister  character,  which  they  never  contem- 
plated. Thus,  on  the  face  of  them,  these  hws  relate  exclusive^ 
to  the  regulation  of  licensed  houses  and  the  sales  of  an  article  which, 
especially  where  retailed  in  small  quantities,  is  likely  to  attract 
together  within  the  State  unusual  numbers,  and  encourage  idleness, 
wastefulness,  and  drunkenness.  To  mitigate,  if  not  prevent,  this 
last  evil  was  undoubtedly  their  real  design. 
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From  the  6rst  settlement  of  this  couatry,  and  in  most  other  na- 
tions, ancient  or  modern,  civilized  or  savase,  it  has  been  found  use- 
ful to  discountenance  excesses  in  the  use  of  intoxicating  liquor.  And 
without  entermg  here  mto  the  question  whether  legislation  may  not, 
on  this  as  other  matters,  become  at  Umes  intemperate,  and  react 
bjuriously  to  the  salutary  objects  sought  to  be  promoted,  it  is 
enough  to  say,  under  the  general  aspect  of  it,  that  the  legislation 
here  is  neither  novel  nor  extraordinary,  nor  apparently  designed  to 
promote  other  objects  than  physical,  social,  and  moral  improve- 
ment. On  the  contrary,  its  tendency  clearly  is  to  reduce  family 
expenditures,  secure  health,  lessen  pauperbm  and  crime,  and  co- 
operate with,  rather  than  coimteract,  the  apparent  policy  of  the 
general  government  itself  in  respect  to  the  disuse  of  ardent  spirit. 

They  aim,  then,  at  a  right  object.  They  are  calculated  to  pro- 
mote it.  They  are  adapted  to  no  other.  And  no  other,  or  sinister, 
or  improper  view  can,  therefore,  either  with  delicacy  or  truth,  be 
imputed  to  them. 

But  I  go  further  on  this  point  than  some  of  the  court,  and  wish 
to  meet  the  case  in  front,  and  in  its  worst  bearings.  If,  as  in  the 
view  of  some,  these  license  laws  were  really  in  the  nature  of  partial 
or  entire  prohibitions  to  sell  certain  articles  within  the  limits  of  a 
State,  as  being  dangerous  to  .public  health  and  morals,  or  were 
virtual  taxes  on  them  as  State  property  in  a  fair  ratio  with  other 
taxation,  it  does  not  seem  to  me  that  their  conflict  with  the  constitu- 
tion would,  by  any  means,  be  clear.  Taking  for  granted,  till  the 
contrary  appears,  that  the  real  design  in  passing  them  for  such  pur- 
poses is  the  avowed  one,  and  especially  while  their  provisions  are 
suited  to  effect  the  professed  object,  and  nothing  beyond  that,  and 
do  not  apply  to  persons  or  things,  except  where  within  the  limits 
of  State  territory,  they  would  appear  entirely  defensible  as  a  matter 
of  right,  though  prohibiting  sales. 

Whether  such  laws  of  the  States  as  to  licenses  are  to  be  classed 
as  police  measures,  or  as  regulations  of  their  internal  commerce,  or 
as  taxation  merely,  imposed  on  local  property  aad  local  business, 
and  are  to  be  justifiea  by  each  or  by  all  of  them  together,  is  of 
little  consequence,  if  they  are  laws  which  from  their  nature  and 
object  must  belong  to  aU  sovereign  states*  Call  them  by  what- 
ever name,  if  they  are  necessary  to  the  well-being  and  independ- 
ence of  all  communities,  they  remain  among  the  reserved  rights  of 
the  States,  no  express  grant  of  them  to  the  general  government 
having  been,  either  proper,  or  apparently  embraced  in  the  constitu- 
tion. So,  whether  they  conflict  or  not  indirectly  and  slightly  with 
some  regulations  of  foreign  commerce,  after  the  subject-matter  of 
that  commerce  touches  the  soil  or  waters  within  the  limits  of  a 
State,  is  not  perhaps  very  material,  if  they  do  not  really  relate  to 
that  commerce,  or  any  other  topic  within  the  jurisdiction  of  the 
general  government 
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As  a  general  rule,  the  power  of  a  State  over  all  matters  not 
granted  away  must  be  as  full  in  the  bays,  ports,  and  harbours  withm 
her  territor)%  intra  fauces  ttrra^  as  on  her  wharves  and  shores, 
or  interior  soil.  And  there  can  be  little  check  on  such  legislation, 
beyond  the  discretion  of  each  State,  if  we  consider  the  great  con- 
servative reserved  powers  of  the  States,  in  their  quarantine  or 
health  systems,  in  the  regulation  of  their  internal  commerce,  in 
<heir  authority  over  taxation,  and,  in  short,  every  local  measure  ne- 
cessary to  protect  themselves  against  persons  or  things  dangerous 
to  their  peace  and  their  morals. 

It  is  conceded  that  the  States  may  exclude  pestilence,  either  to 
the  body  or  mind,  shut  out  the  plague  or  cholera,  and,  no  less, 
obscene  paintings,  lottery  tickets,  and  convicts.  Holmes  v.  Jennison 
et  al.,  14  Peters,  668;  9  Wheat.  203 ;  11  Peters,  133.  How 
can  they  be  sovereign  within  their  respective  spheres,  without 
power  to  regulate  all  their  internal  commerce,  as  well  as  police,  and 
direct  how,  when,  and  where  it  shall  be  conducted  in  articles  inti- 
mately connected  either  with  public  morals,  or  public  safety,  or  the 
public  prosperity  ?     See  Vattel,  B.  1,  ch.  19,  §§  219,  231. 

The  list  of  interdicted  articles  and  persons  is  a  long  one  in  most 
European  governments,  and,  though  in  some  cases  not  very  judi- 
cious or  libera],  is  in  others  most  commendable  ;  and  the  exclusion 
of  opium  from  China  is  an  instance  well  known  in  Asia,  and  kin- 
dred in  its  policy.  The  introduction  and  storage  of  gunpowder  in 
large  quantities  is  one  of  those  articles  long  regulated  and  forbidden 
here.  New  York  «.  Miln,  11  Peters,  102.  Lottery  tickets  and 
indecent  prints  are  also  a  common  subject  of  prohibition  almost 
everywhere.  6  Greenleaf,  412  ;  4  Blackford,  107.  See  the  tar- 
iff of  1842  ;  5  Stat,  at  Large,  566,  §  28.  And  why  not  cards, 
dice,  and  other  instruments  for  gaming,  when  thought  necessary  to 
suppress  that  vice  ?  In  short,  on  what  principle  but  this  rests  the 
justification  of  the  States  to  prohibit  gaming  itself,  wagers,  cham- 
perty, forestalling,  —  not  to  speak  of  the  debatable  cases  of  usury, 
marriage  brokage  bonds,  and  many  other  matters  deemed  either 
impolitic  or  criminal } 

It  might  not  comport  with  the  usages  or  laws  of  nations  to  im- 
pose mere  transit  .duties  on  articles  or  men  passing  through  a  State, 
and  however  resorted  to  m  some  places  and  on  some  occasions,  it 
is  usually  illiberal,  as  well  as  injudicious.  Vattel,  B.  8,  ch.  10. 
And  if  resorted  to  here,  in  respect  to  the  business  or  imports  of 
citizens  of  otlier  States,  might  clearly  conflict  with  some  provisions 
of  the  constitution  conferring  on  them  equal  rights,  and  be  a  regu- 
lation of  the  commerce  between  the  States,  the  power  over  which 
they  have  expressly  granted  to  the  general  government.  But  the 
present  case  is  not  of  that  character.  Nor  would  it  be,  if  prohib- 
iting sales  within  the  acknowledged  limits  of  a  State,  in  cases  af- 
fecting public  morals  or  public  health.     Nor  is  there  in  this  case 
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any  complaint,  either  by  a  foreign  merchant  or  foreign  nation,  that 
treaties  are  broken  ;  or  by  any  of  our  own  States  or  by  Congress, 
that  its  acts  or  the  constitution  have  been  violated.- 

There  are  additional  illustrations  of  such  powers,  existing  on 
general  principles  in  all  independent  states,  given  in  Puffendorf, 
B.  8,  ch.  5,  §  30,  as  well  as  in  various  other  writers  on  national 
law.  And  those  exercised  under  what  he  terms  "  sovereign  or 
transcendental  propriety "  (§7th),  and  those  which  we  class  un- 
der the  right  of  *'  eminent  domain,"  are  recognized  in  the  fifth 
amendment  to  the  constitution  itself,  and  go  far  beyond  this. 

Much  more  is  there  an  authority  to  forbid  sales,  where  an  au- 
thority exists  both  to  seize  and  destroy  the  article  itself,  as  is  often 
the  case  at  quarantine. 

So  the  power  to  forbid  the  sale  of  things  is  surely  as  extensive, 
and  rests  on  as  broad  principles  of  public  security  and  sound  morals, 
as  that  to  exclude  persons.  And  yet  who  does  not  know  that 
slaves  have  been  prohibited  admittance  by  many  of  our  Stales, 
whether  coming  from  their  neighbours  or  abroad  ?  And  which  of 
them  cannot  forbid  their  soil  from  bemg  polluted  by  incendiaries 
and  felons  from  any  quarter  } 

Nor  is  there  in  my  view  any  power  conferred  on  the  general  gov- 
*  emment  which  has  a  right  to  control  this  matter  of  internal  com- 
merce or  police,  while  it  is  fairly  exercised  so  as  to  accomplish  a 
legitimate  object,  and  by  means  adapted  legally  and  suitably  to  such 
end  alone.  New  Hampshire  has,  for  many  years,  made  it  penal  to 
bring  into  her  limits  paupers  even  from  oUier  States  ;  and  this  is 
believed  to  be  a  power  exercised  widely  in  Europe  among  inde- 
pendent nations,  as  well  as  in  this  country  among  the  States.  New 
Hampshire  Revised  Statutes,  Paupers,  140. 

It  is  the  undoubted  and  reserved  power  of  every  State  here,  as  a 
political  body,  to  decide,  independent  of  any  provisions  made  by 
Congress,  though  subject  not  to  conflict  with  any  of  them  when 
rightful,  who  shall  compose  its  population,  who  become  its  resi- 
dents, who  its  citizens,  who  enjoy  tlie  privileges  of  its  laws,  and  be 
entitled  to  their  protection  and  favor,  and  what  kind  of  property 
and  business  it  will  tolerate  and  protect.  And  no  one  government, 
or  its  agents  or  navigators,  possess  any  right  to  make  another  State, 
against  its  consent,  a  penitentiary,  or  hospital,  or  poor-house  farm 
for  its  wretched  outcasts,  or  a  receptacle  for  its  poisons  to  health, 
and  instruments  of  gambling  and  debauchery.  Indeed,  this  court 
has  deliberately  said,  —  "  We  entertain  no  doubt  whatsoever,  that 
the  States,  in  virtue  of  their  general  police  power,  possess  full  ju- 
risdiction to  arrest  and  restrain  runaway  slaves,  and  remove  them 
from  their  borders,  and  otherwise  to  secure  themselves  against  their 
depredations  and  evil  example,  as  they  certainly  may  do  in  cases 
of  idlers,  vagabonds,  and  paupers."  Prigg  v,  Pennsylvania,  16 
Peters,  625. 

63* 
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There  may  be  some  doubt  whether  the  general  govemment  or 
each  State  possesses  the  prohibitory  power,  as  to  persons  or  property 
of  certain  kinds,  from  coming  into  the  limits  of  the  State.  But  it 
must  exist  somewhere  ;  and  it  seems  to  me  rather  a  police  power, 
belonging  to  the  States,  and  to  be  exercised  in  the  manner  best 
suited  to  the  tastes  and  institutions  of  each,  than  one  anywhere 
granted  or  proper  to  the  peculiar  duties  of  the  general  government. 
Or,  if  vested  in  the  latter  at  all,  it  is  but  concurrent.  Hence,  when 
the  latter  prohibited  the  import  of  obscene  prmts  in  the  tariff  of 
1842,  it  was  a  novelty,  and  was  considered  by  some  more  properly 
to  be  left  to  the  States,  as  it  opened  the  door  to  a  prohibition,  or 
to  prohibitory  duties,  to  many  articles  by  the  general  govemment 
which  some  States  might  desire,  but  others  not  wish  -to  come  in  as 
competitors  to  their  own  manufactures.  But,  as  previously  shown, 
to  prohibit  sales  is  not  the  same  power,  nominally  or  in  substance, 
as  to  prohibit  imports. 

It  is  possible,  that,  under  our  system  of  double  governments  over 
one  and  the  same  people,  the  States  cannot  prohibit  the  mere  arrival 
of  vessels  and  cargoes  which  they  may  deem  dangerous  in  character 
to  their  public  peace,  or  public  morals,  or  general  health.  This 
might,  perhaps,  trench  on  foreign  commerce.  Nor  can  they  tax 
them  as  imports.  This  might  trench  on  that  part  of  the  constitu- 
tion which  forbids  States  to  lay  duties  on  imports.  But  after  arti- 
cles have  come  within  the  territorial  limits  of  States,  whether  on 
land  or  water,  the  destniction  itself  of  what  contains  disease  and 
death,  and  the  longer  continuance  of  such  articles  within  their  limits, 
or  the  terms  and  conditions  of  their  continuance,  when  conflicting 
with  their  legitimate  police,  or  with  their  power  over  internal  com- 
merce, or  with  their  right  of  taxation  over  all  persons  and  property 
imder  their  protection  and  jurisdiction,  seems  one  of  the  first  prin- 
ciples of  State  sovereignty,  and  indispensable  to  public  safety. 
Such  extraordinary  powers,  I  concede,  are  to  be  exercised  with 
caution,  and  only  when  necessary  or  clearly  justifiable  in  emer- 
gencies, on  sound  and  constitutional  principles  ;  and,  if  used  too 
often,  or  indiscreetly,  would  open  a  door  to  much  abuse.  But  the 
powers  seem  clearly  to  exist  in  the  States,  and  ought  to  remain 
there  ;  and  though,  b  this  instance,  they  are  not  used  to  this 
extent,  but  still,  as  respectable  minorities  within  these  three  States 
believe  not  to  be  useful,  and  as  some  other  States  do  not  think 
deserving  imitation,  yet  they  are  used  as  the  competent  and  consti- 
tutional power  within  each  has  judged  to  be  proper  for  its  own 
welfare,  and  as  does  not  appear  to  be  repugnant  to  any  part  of  the 
•  constitution,  or  a  treaty,  or  an  act  of  Congress.  They  must,  there- 
fore, not  be  interfered  with  by  this  court,  and  the  more  especially 
as  one  reason  why  these  powers  have  been  left  with  the  States  is, 
that  the  subject-matter  of  them  is  better  understood  by  each  State 
.than  by  the  Union  ;  and  the  policy  and  opinions  and  usages  of  one 
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State  in  relation  to  some  of  them  may  be  very  unlike  those  of ' 
others,  and  therefore  require  a  different  system  of  legislaiionV 
Where  can  such  a  power  also  be  safer  lodged  than  with  those 
public  bodies,  or  States,  who  are  themselves  to  be  the  greatest/ 
sufferers  in  interest*  and  character  by  an  improj^er  use  of  it  ?  If  iC 
should  happen  at  any  time  to  be  exercised  injudiciously,  that  cir- 
cumstance would  furnish  a  ground  for  an  appeal  rather  to  the  intelli- 
gence and  prudence  of  the  State,  in  respect  to  its  modification  or 
repeal,  than  an  authority  for  this  court,  by  a  writ  of  error,  to  iuter- 
fere  with  the  well-considered  decbion  of  a  State  court,  and  reverse 
it,  and  pronounce  a  State  law  null  and  void,  merely  on  that  account. 

Many  State  laws  are  such,  that  their  expediency  and  justice  may 
be  doubted  widely,  and  by  this  tribunal ;  but  this  confers  no  authori- 
ty on  us  to  nullify  them  ;  nor  is  any  such  authority,  for  such  a  cause, 
conferred  on  Cougress  by  any  part  of  the  constitution. 

The  States  stand  properly  on  their  reserved  rights,  within  their 
own  powers  and  sovereignty,  to  judge  of  the  expediency  and  wis- 
dom of  their  own  laws  ;  and  while  they  take  care  not  to  violate 
clearly  any  portion  of  the  constitution  or  statutes  of  the  general 
govemmeut,  our  duty  to  that  constitution  and  laws,  and  our  respect 
for  State  rights,  must  require  us  not  to  mterfere. 

Mr.  Justice  GRIER. 

I  concur  with  my  brethren  in  affirming  the  judgment  m  this  and 
the  preceding  cases  on  the  same  subject,  but  for  reasons  differing 
somewhat  from  those  expressed  by  the  other  members  of  the  court ; 
and  as  I  concurred  mainly  with  the  opinion  delivered  by  Mr. 
Justice  McLean  in  the  case  of  Thurlow  v,  Massachusetts,  I  had 
concluded  to  be  silent,  and  therefor;e  am  not  prepared  to  express 
my  views  at  length.  I  take  this  occasion,  however,  to  remark,  that 
the  true  question  presented  by  these  cases,  and  one  which  I  am  not 
disposed  to  evade,  is,  whether  the  States  have  a  right  to  prohibit 
the  sale  and  consumption  of  an  article  of  commerce  which  they 
believe  to  be  pernicious  in  its  effects,  and  the  cause  of  disease, 
pauperism,  and  crime.  I  do  not  consider  the  question  of  the  ex- 
clusiveness  of  the  power  of  Congress  to  regulate  commerce  as 
necessarily  connected  with  the  decision  of  this  point. 

It  has  been  frequently  decided  by  this  court,  "  that  the  powers 
which  relate  to  merely  municipal  regulations,  or  what  may  more 
properly  be  called  internal  police,  are  not  surrendered  by  the  States, 
or  restrained  by  the  constitution  of  the  United  States ;  and  that 
consequently,  in  relation  to  these,  the  authority  of  a  State  is  com- 
plete, unqualified,  and  conclusive."  Without  attempting  to  de6ne 
what  are  the  peculiar  subjects  or  hmits  of  this  power,  it  may  safely 
be  affirmed,  that  every  law  for  the  restraint  and  punishment  of 
crime,  for  the  preservation  of  the  public  peace,  health,  and  morals, 
must  come  within  this  category. 
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As  subjects  of  leg'tslation,  they  are  from  their  very  nature  of 
primary  importance  ;  they  lie  at  the  foundation  of  social  existence  ; 
they  are  for  the  protection  of  life  and  liberty,  and  necessarily  compel 
all  laws  on  subjects  of  secondary  importance,  which  relate  only  to 
property,  convenience,  or  luxury,  to  recede,  when  they  come  in  con- 
flict or  collision,  ^^  $alu$  popult  suprema  lea?." 

If  the  right  to  control  these  subjects  be  ^^  complete,  unqualified, 
and  exclusive  "  in  the  State  legislatures,  no  regumtions  of  second- 
ary importance  can  supersede  or  restrain  their  operations,  on  any 
ground  of  prerogative  or  supremacy.  The  exigencies  of  (he  social 
compact  require  that  such  laws  be  executed  before  and  above  all 
others. 

It  is  for  this  reason  that  quarantine  laws,  which  protect  the 
public  health,  compel  mere  commercial  regulations  to  submit  to 
their  control.  They  restrain  the  liberty  of  the  passengers,  they 
operate  on  the  ship  which  is  the  instrument  of  commerce,  and  its 
officers  and  crew,  the  agents  of  navigation.  They  seize  the  infected 
cargo,  and  cast  it  overboard.  The  soldier  and  the  sailor,  though* 
m  the  service  of  the  government,  are  arrested,  imprisoned,  and 
punished  for  their  offences  against  society.  Paupers  and  convicts 
are  refused  admission  into  the  coimtry.  All  these  things  are  done, 
not  from  any  power  which  the  States  assume  to  regulate  commerce 
or  to  interfere  with  the  regulations  of  Congress,  but  because  pohce 
laws  for  the  preservation  of  health,  prevention  of  crime,  and  protec- 
tion of  the  public  welfare,  must  of  necessity  have  full  and  free  opera- 
tion, according  to  the  exigency  which  requires  their  interference. 

It  is  not  necessary  for  the  sake  of  justifying  the '  State  legbla- 
tion  now  imder  consideration  to  array  the  appalling  statistics  of 
misery,  pauperism,  and  crime  which  have  their  origin  in  the  use 
or  abuse  of  ardent  spirits.  The  police  power,  which  is  exclusively 
in  the  States,  is  alone  competent  to  the  correction  of  these  great 
evils,  and  all  measures  of  restraint  or  prohibition  necessary  to  effect 
the  purpose  are  within  the  scope  of  that  authoritv.  There  is  no 
conflict  of  power,  or  of  legislation,  as  between  the  States  and  the 
United  States ;  each  is  acting  within  its  sphere,  and  for  the  public 
good,  and  if  a  loss  of  revenue  should  accrue  to  the  United  States 
Irom  a  diminished  consumption  of  ardent  spirits,  she  will  be  the 
gainer  a  thousandfold  in  the  health,  wealth,  and  happiness  of  the 
people. 

Order, 

Samuel  Thurlow  v.  The  Commonwealth  of  Massa- 
chusetts. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Judicial  Court,  holden  in  and  for  the  county  of 
Essex,  in  the  Commonwealth  of  Massachusetts,  and  was  argued  by 
counsel.    On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
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judged  by  this  court,  that  the  judgment  of  the  said  Supreme  Judicial 
Court  in  this  cause  be  and  the  same  is  hereby  a£5rmed,  with  costs. 

Order. 

Joel    Fletcher  v.    The    State  of   Rhode    Island  and 
Providence  Plantations. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  State  of  Rhode  Island  and  Provi- 
dence Plantations,  holden  at  Providence,  within  and  for  the  county 
of  Providence,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this  cause  be  and  the  same 
is  hereby  affirmed,  with  costs. 

Order. 

Andrew  Peirce,  junior,  and  Thomas  W.  Peirce,  v.  The 
State  of  New  Hampshire. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superior  Court  of  Judicature  in  and  for  the  first  judicial 
district  of  the  State  of  New  Hampshire,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  Judgment  of  the  said  Superior  Court  of  Judi- 
cature in  this  cause  be  and  the  same  is  hereby  affirmed,  with 
costs 
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JVb/e  by  the  Reporter  to  the  Case  ofSheppard  v.  Wilson^  p.  212. 

The  court  refrained  from  pronouncing  its  (pinion  in  this  case,  and 
also  in  one  from  Florida,  until  Congress  might  pass  an  act  to  supply  the 
omission  of  previous  legislation  in  relation  to  writs  of  error  and  appeals 
from  their  Territorial  courts  upon  judgments  and  decrees  rendered  before 
their  admission  into  the  Union  as  States.  An  act  was  passed,  as  the 
court  understood,  with  this  view,  and  then  the  above  opinion  was  given. 
But  it  appears,  that,  owing,  it  is  supposed,  to  some  misapprehension,  the 
act  provides  for  Florida  and  Michigan,  and  Iowa  is  not  mcluded  m  it 
Act  of  Feb.  22,  1847,  ch.  17.  There  is,  therefore,  no  law  relating  to 
Iowa. 


This  note  has  been  shown  to  and  approved  by  the  Chief  Justice,  who 
delivered  the  opinion  of  the  court 
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ADMIRALTY. 

See  CoNSTiTUTioiiAL  Law. 

AGENT. 
The  acts  and  declaratioDB  of  an  agent  of  the  govenuaent  shodld  not  be  ffiven  in 
evidence  without  first  establishing  the  agency.    Secondary  proof  of  tne  con- 
tents of  a  letter  of  appointment  should  not  have  been  received,  without  first 
accounting  for  the  non-production  of  the  original.    Tk$  IhiiUd  States  v. 

ARBITRATION. 

1.  Although  the  charter  of  a  company  does  not,  in  terms,  give  the  power  to  re- 

fer, yet  a  power  to  sue  and  be  sued  includes  a  power  of  reference,  that  being 
one  of  the  modes  of  prosecuting  a  suit  to  judgment.  Alexandria  Canal  Com- 
pony  V.  Stoann^  83. 

2.  So,  also,  a  power  to  agree  with  a  proprietor  for  the  purchase  or  use  of  land  in- 

cludes a  power  to  agree  to  pay  a  specified  sum,  or  such  sum  as  arbitrators 
may  fix  upon.    IHd. 

3.  It  is  immaterial  whether  the  power  of  reference  is  lodged  in  the  president  and 

directors,  or  in  the  stockholders  assembled  in  general  meeting ;  for  the  entire 
corporation  is  represented  in  court  by  its  counsel,  whose  acts,  in  conducting 
the  suit,  are  presumed  to  be  authorized  by  the  party.    Ibid, 

4.  Where  the  oraer  of  reference  provides  for  the  appointment  of  an  umpire,  it  is 

no  error  if  he  is  appointed  before  the  referees  had  heard  the  evidence  and 
discovered  that  t%Dy  could  not  agree.    Ibid. 

5.  Where  the  agreement  for  reference  contained  a  clause  providing  that  upon 

payment  of  damages  to  the  owner  of  the  land  he  should  convej  it  to  the  oth- 
er party,  it  was  proper  for  the  umpire  to  omit  all  notice  of  this.  It  was  not 
put  in  issue  by  tne  pleadings,  nor  referred  to  the  arbitrators.    Ibid, 

ASSUMPSIT. 

1.  Where  there  are  piivies  in  a  contract  with  the  knowledge  of  a  debtor  to  se- 

cure to  his  creditor  the  payment  of  a  debt,  the  payment  of  it  by  any  one  of 
them  other  tlian  the  debtor  is  a  payment  at  his  request,  and  is  an  express  as- 
sumpsit to  reimburse  the  amount.    Hail  v.  Smithy  96. 

2.  Where  the  surety  of  a  surety  pays  the  debt  of  a  principal^  under  a  legal*obli- 

^tion,  from  which  the  principal  was  bound  to  relieve  him,  such  a  payment 
IS  a  sufficient  consideration  to  raise  an  implied  assumpsit  to  repay  the  amount, 
although  the  payment  was  made  without  a  request  from  the  principal.    Ibid. 

BOND. 

See  Lands,  Public . 
CHANCERY. 

1.  Where  the  prayer  of  a  bill  in  equity  shows  that  the  demand  of  the  complain- 

ant is  susceptible  of  definite  computation,  and  that  there  can  be  no  recovery 
over  the  sum  of  two  thousand  dollars,  the  appeal  to  this  court  will  be  dis- 
missed, on  motion,  for  want  of  jurisdiction.    SevoaU  v.  Chamberlain^  6. 

2.  Where  a  perpetual  injunction  was  granted  by  a  subordinate  State  court,  and, 

rn  appeal,  the  highest  State  court  decided  that  the  party  in  whose  favor 
injunction  had  been  granted  was  entitled  to  relief,  and  therefore  remand- 
ed the  case  to  the  same  sut^ordinate  court  from  which  it  had  come,  for  further. 
Moceedings,  this  is  not  such  a  final  decree  as  can  be  reviewed  by  this  court. 
The  writ  of  error  must  be  dismissed,  on  motion.     Pepper  v.  Dunlap,  51. 

3.  It  is  not  irregular  for  two  mercantile  firms  to  unite  as  complainants  in  equity 

in  a  creditor's  bill.    Jielson  v.  Hill,  127. 
▼  OL.   V.  54 
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4.  An  objection  that  a  oill  is  multifiirioiu  must  be  made  before  answer,  and  can 

be  tested  only  by  the  structure  of  the  bill  itself.    Ibid, 

5.  The  creditor  of  a  partnership  may,  at  his  option,  proceed  at  law  against  the 

surviving  partner,  or  go,  in  the  first  instance,  into  equity  against  the  repre- 
sentatives of  the  deceased  partner.  It  is  not  necessary  ibr  him  to  exhaust 
his  remedy  at  law  against  tne  surviving  partner  before  proceeding  in  equity 
acainst  the  estate  of  the  deceased.    Ibui, 

6.  Where  there  were  two  mercantile  firms,  and  some  of  the  members  common  to 

both,  a  creditor's  bill  was  not  multifarious  when  filed  against  the  personal 
representatives  of  two  of  the  deceased  partners  of  the  two  firms,  and  also 
against  the  surviving  i>artners  of  one  of  the  firms.    Ibid, 

7.  The  general  principle  with  regard  to  injunctions  after  a  judgment  at  law  is  this, 

—  that  any  fact  which  proves  it  to  be  against  conscience  to  execute  such 
judgment,  and  of  which  the  party  could  not  have  availed  himself  in  a  co^rt 
of  law,  or  of  which  he  mi^ht  nave  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fiiult  or  negligence  in  himself  or  his 
iLgents,  will  authorize  a  court  of  equity  to  interfere  hy  injunction  to  restrain 
the  adverse  party  from  availing  himseff  of  such  judgment.  TVWy  v.  ffan- 
zer,  141. 

8.  Hence,  where  a  party  had  remained  for  ten  years  in  the  undisturbed  enjoy- 

ment of  the  property  which  he  purchased,  it  was  no  ground  for  an  injunction 
to  stay  proceedings  for  the  recovery  of  the  purchase-money,  to  say  that  the 
original  purchase  was  void  by  the  laws  of  the  State,  but  that  he  had  neglect- 
ed to  urge  that  defence  at  law,  or  to  say  that  he  had  heard  that  some  persons 
unknown  might  possibly  at  some  future  time  assert  a  title  to  the  property. 
Ibid, 

9.  Such  an  injunction,  if  granted,  must  be  dissolved.    Ibid, 

10.  By  the  laws  of  Louisiana,  where  there  has  been  a  judicial  sale  of  the  succes- 

sion by  a  probate  judge,  a  creditor  of  the  estate,  who  obtains  a  iudgment, 
cannot  levy  an  execution  upon  the  property  so  transferred,  upon  the  ground 
that  the  sale  was  fraudulent  and  void.  He  should  first  bring  an  action  to  set 
the  sale  aside.    Ford  v.  Douglas,  143. 

11.  The  purchaser  under  the  judicial  sale  havinj[  filed  a  bill  and  obtained  an  in- 

junction upon  the  creditor  to  stay  the  execution,  it  was  an  irregular  mode  of 
raising  the  question  of  fraud  for  the  creditor  to  file  an  answer  setting  it  forth, 
and  alleging  the  sale  to  be  void  upon  that  ground.  ^He  should  have  filed  a 
cross  bin.  Exceptions  to  the  answer  upon  this  account  were  properly  sus- 
tained by  the  court  below.     Ibid. 

12.  But  if  the  court  below  should  perpetuate  the  injunction,  Ujpon  the  defendants* 

refusal  to  answer  further,  the  injunction  should  be  free  nrom  doubt,  in  leav- 
ing the  creditor  to  pursue  other  property  under  his  judgment,  and  also  at  lih- 
ertv  to  file  a  cross  bill.  If  the  injunction  does  not  clearly  reserve  these 
rignts  to  the  creditor,  it  goes  too  far,  and  the  judgment  of  tne  court  below 
must  be  reversed.    Ibid. 

13.  In  this  case,  the  pleadings  and  proofs  show  that  a  mortgage  executed  by  the 

debtor  to  the  creditor  was  reaUy  for  an  unascertained  balance  of  accounts, 
'  Which  the  sum  named  in  the  mortgage  was  supposed  to  be  sufficient  to  cover. 
Gear  x:  Parish,  IG8. 

14.  As  it  did  not  prove  to  be  sufficient,  and  the  creditor  obtained  a  judgment  against 

the  debtor  tor  the  residue,  the  payment  of  the  sura  named  in  the  mortgage 
was  no  reason  for  an  injunction  to  stay  proceedings  upon  the  judgment.  Ibui. 

15.  The  following  principles  of  equity  jurisprudence  may  be  affirmed  to  be  with- 

out exception ;  namely,  that  wnosoever  would  seek  admission  into  a  court 
of  equity  must  come  with  clean  hands ;  that  such  a  court  will  never  interfere 
in  opposition  to  conscience  or  good  faith ;  that  it  will  never  he  called  into  ac- 
tivity to  remedy  the  consequences  of  laches  or  neglect,  or  the  want  of  rea- 
sonable diligence.     CreaUCs  Administrator  v.  Sims,  192. 

16.  Therefore,  wnere  a  complainant  prays  to  be  relieved  from  the  fulfilment  of  a 

contract,  which  was  intentionally  made  in  fraud  of  the  law,  the  answer  is, 
that,  however  unworthy  may  have  been  the  conduct  of  his  opponent,  the 
parties  are  in  pari  delicto,  1  he  complainant  cannot  be  admitted  to  plead  his 
own  demerits.    Ibid. 

17.  Nor  is  it  any  ground  of  interference  when  a  complainant  applies  to  be  relieved 

from  the  payment  of  a  promissory  note  given  tinder  the  above  circumstances, 
upon  which  judgment  iiad  been  recovered  at  law.    The  consideration  upon 
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which  the  note  was  given  was  then  open  to  inquiry,  and  it  is  a  sufficient  in- 
dulgence to  have  been  permitted  once  to  set  up  sucn  a  defence.  -  Odd. 
18.  The  cases  examined,  siiowine  how  far,  and  under  what  circumstances  the  lia- 


bility of  a  surety  becomes  &ed  upon  him  as  a  principal  debtor.  Ibid. 
19.  Where  the  plainuff  in  a  suit  voluntarily  abstains  from  pressing  the  principal 
debtor,  but  receives  no  consideration  for  such  indulgence,  nor  puts  any  lim- 
itation upon  his  right  to  proceed  upon  his  execution,  whenever  it  may  be  his 
pleasure  to  do  so,  this  conduct  furnishes  no  reason  for  the  exemption  of  the 
surety  from  liability,  and  especiallv  where  the  surety  had  united  with  his 

Erincipal  in  a  forthcoming  bond.    Ibid, 
e  authorities  upon  this  point  examined.    Ibid. 

21.  By  the  laws  ef  Alabama,  an  administrator  de  bonis  non,  with  the  will   an* 

nexed,  is  liable  for  assets  in  the  hands  of  a  former  executor.  Taylor  v.  Ben- 
ham,  233. 

22.  Where  an  executor  has  settled  what  appears  to  be  a  final  account,  it  must  be 

a  ^erf  strong  case  of  fraud  proved  in  such  a  settlement,  or  of  clear  accident 
or  mistake,  to  make  it  just  to  reopen  and  revise  the  account  afler  the  lapse 
of  twenty  years  and  the  death  of  the  parties  concerned.    Ibid. 

23.  Where  a  person  who  held  land  as  trustee  directed  by  his  will  that  the  whole 

of  the  property  that  he  mav  die  seized  and  possessed  of,  or  may  be  in  any 
wise  belonging  to  him,  should  be  sold,  the  executors  had  power  to  sell  the 
land  held  in  trust,  as  well  as  that  belonging  to  the  testator  m  his  own  right 
Ibid, 

24.  The  trustee,  by  his  will,  having  appointed  residuary  legatees,  must  be  consid- 

ered as  devising  the  trust  as  weA  as  the  lands  to  these  residuary  legatees, 
who  thus  became  themselves  trustees  tor  the  original  cestui  que  trust.     Ibid, 

25.  The  power  in  the  executors  to  sell  was  a  power  coupled  with  a  trust.    Ibid, 

26.  It  mitfht  also  be  considered  as  a  power  coupled  with  an  interest.    Ibid,        m 
2T,  The  distinction  between  these  powers  adverted  to.    Ibid, 

28.  In  order  to  avoid  an  escheat,  and  carry  out  the  wishes  of  the  testator,  a  court 

of  equity  will,  if  necessary,  consider  land  as  money,  where  a  testator,  who 
is  a  trustee,  has  directed  tne  land  to  be  sold,  and  will  direct  the  proceeds  to 
be  given  to  the  cestui  que  trust.    Ibid. 

29.  Whether  the  executor  had  a  power  to  sell  coupled  with  a  trust,  or  a  power 

coupled  with  an  interest,  the  residuary  legatees  took  by  devise  and  not  by 
descent,  although  they  were  supposed  to  oe  also  the  cestui  que  trusts.     Ibid, 

30.  If^  therefore,  they  were  aliens,  the  land  did  not  escheat  on  the  death  of  the 

trustee,  because  land  taken  bv  devise  does  not  escheat  until  office  found,  al- 
though land  cast  by  4e8cent  does.    Ibid, 

31.  The  testator,  who  held  the  lands  as  trustee,  having  died  in  South  Carolina,  the 

executor  took  out  letters  testamentary  in  that  State,  sold  the  lands  which 
were  in  Kentucky,  and  then  removed  his  residence  to  Alabama.  He  can  be 
sued  in  Alabama  for  the  proceeds  of  the  lands,  because  his  transactions  in 
reference  to  them  were  not  necessarily  connected  with  the  settlement  of  the 
estate  under  his  letters  testamentary.    Ibid. 

32.  Having  sold  the  lands  and  received  the  consideration,  he  must  be  responsible 

to  the  residuary  legatees.    Ibid, 

33.  An  objection  that  only  one  executor  sold  (there  having  originally  been  four) 

cannot  be  sustained.  Where  a  power  is  coupled  with  a  trust,  it  is  only 
necessary  to  show  such  a  case  as  may,  in  a  court  of  equity,  make  an  agent 
or  trustee  liable  to  those  for  whom  he  acts.  As  much  strictness  is  not  re- 
quired as  there  would  be  if  the  power  to  sell  were  a  naked  one,  and  not 
coupled  with  an  interest  or  trust.     Ibid 

34.  A  power  to  sell,  coupled  either  with  an  interest  or  trust,  survives  to  the  sur- 

viving executor.  So,  also,  if  all  the  trustees  or  executors  in  such  a  case  de- 
cline to  act,  expept  one.    Ibid. 

35.  When  a  sale  is  made  under  a  will,  the  omission  to  record  the  will  does  not 

vitiate  the  sale,  unless  recording  is  made  necessary  by  a  local  statute.     Ibid, 

36.  The  land  beinff  in  fact  sold  by  the  executor,  claiming  a  right  to  do  so  under 

the  will,  and  the  purchase-money  being  received  by  him,  be  is  responsible  to 
the  cestui  que  trusts  for  the  money  thus  received.  U*he  reception  of  an  addi- 
tional sum,  as  purchase-money,  by  them,  with  a  reservation  of  the  right  to 
sue  the  executor,  is  not  an  avoidance  of  the  first  sale  by  the  executor.    Ibid, 

37.  But  the  executor  is  not  responsible  for  more  money  than  he  received,  with  in- 

terest, unless  in  case  of  very  supine  negligence  or  wilful  default.    A  claim 
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for  damages  would  aUo  be  sabject  to  the  operatioii  of  the  statute  of  limita- 
tions.   Ibid. 

38.  If  the  executor  himself  did  not  set  up  a  clifim,  as  an  ofiset,  for  his  personal 

expenses,  his  representative  cannot  ao  it,  under  the  circumstances  of  this 
case.     Ibid. 

39.  The  cestui  que  trtuts  residing  in  a  foreign  country,  the  statute  of  limitations 

did  not  begin  to  mn  until  a  demand  was  made  uoon  the  executor  for  the  mon- 
ey. His  retaining  it  during  that  time  is  no  evidence  that  he  did  not  intend 
to  account  for  it.    Ibid. 

40.  Although  the  bill  made  no  distinction  between  the  two  characters  in  which 

the  executor  acted,  namely,  as  executor  proper,  and  as  executor  havinc  a 
••  '  power  coupled  with  a  trust,  yet  as  no  objection  was  taken  in  the  court  be- 
low upon  this  ground,  this  court  does  not  think  that  an  amendment  is  im- 
peratively necessary.  The  material  facts  are  alleged  upon  which  the  claim 
rests.    Ivid. 

COMMERCIAL  LAW. 

1.  By  the  laws  of  Louisiana,  a  notary  is  required  to  record  in  a  book  kept  for  that 

purpose  all  protests  of  bills  made  by  him  and  the  notices  given  to  the  draw- 
ers  or  indorsers,  a  certified  copy  of  which  record  is  made  evidence.  M'Afu 
V.  Daraniu,  53.  '    ^  ^ 

2.  Under  these  statutes,  a  deposition  of  the  notary,  giving  a  copy  of  the  original 

bill,  stating  a  demand  of^  payment,  a  subsequent  protest,  and  notice  to  the 
drawers  and  indorsers  respectively,  is  (|ood  evidence.    Ibid. 

3.  The  original  protest  must  De  recorded  m  a  book.    Its  absence  at  the  trial  is 

therefore  sufficiently  accounted  for.    Ibid. 

4.  Where  a  joint  action  against  the  drawers  and  indorser  was  commenced  under 

the  statute  of  Mississippi  (which  statute  this  court  has  heretofore,  16  Pe- 
ters, 89,  held  to  be  repugnant  to  an  act  of  Congress),  the  plaintifis  may  dis- 
continue the  suit  against  the  drawers  and  proceed  against  the  indorser  only. 

5.  When  a  bill  of  exchange  is  made  payable  at  a  bank,  and  the  bank  itself  is  the 

holder  of  the  bill,  it  is  a  sufficient  demand  if  the  notary  presents  it  at  the  bank 
and  demands  payment.    Aildtbrand  v.  TVmer,  69. 

6.  If,  therefore,  the  protest  states  this,  and  also  that  the  notary  was  answered  that 

it  could  not  be  paid,  it  is  sufficient.  It  is  not  necessary  for  him  to  give  the 
name  of  the  person  or  officer  of  the  bank  to  whom  it  was  presented,  and  by 
whom  he  was  answered.    Ibid. 

7.  It  is  not  irregular  for  two  mercantile  firms  to  unite  as  complainants  in  a  credi- 

tor's bill.    Jfelton  v.  Hill.  127. 

8.  The  creditor  of  a  partnership  may,  at  his  option,  proceed  at  law  against  the 

surviving  partner,  or  go,  in  the  first  instance,  into  equity  against  the  repre- 
sentative of  the  deceased  partner.  It  is  not  necessary  for  him  to  exhaust  his 
remedy  at  law  against  the  survivinar  partner  before  proceeding  in  equity 
against  the  estate  of  the  deceased.     Ibii. 

9.  Where  there  were  two  mercantile  firms,  and  some  of  the  members  common 

to  both,  a  creditor's  bill  was  not  multifarious  when  filed  against  the  personal 
representatives  of  two  of  the  deceased  partners  of  the  two  firms,  and  also 
against  the  surviving  partner  of  one  of  tne  firms.    Ibid. 

10.  In  a  suit  by  the  first  indorser  of  promissory  notes  against  a  second  indorser, 

upon  an  alleged  contract  that  the  second  indorser  would  bear  half  the  loss 
yirhich  might  accrue  fi-om  their  non-payment  by  the  drawer,  it  is  not  a  suffi- 
cient objection  to  the  jurisdiction  of  the  court,  that  the  second  indorsee  and 
defendant  were  citizens  of  the  same  State.  Such  an  objection  would  be 
well  founded  if  the  suit  had  been  upon  the  notes.     Phillips  v.  Preston^  278. 

11.  Btti  not  where  the  suit  is  brought  upon  a  collateral  contract.    Ibid. 

12.  A  contract  between  two  indorsers,  that  they  will  divide  the  loss  between  them, 

is  a  good  contract,  and  founded  on  a  sufficient  consideration.    Ibid. 

13.  Being  a  collateral  contract,  by  parol,  parol  evidence  can  be  civen  to  prove  it. 

The  payee  is  a  competent  witness,  and  so  is  the  notary,  bringing  with  him 
the  act  of  sale.    Ibid. 

14.  In  the  case  of  The  United  States  v.  The  Bank  of  the  United  States  (2  Howard, 

711),  the  court  is  of  opinion  that  the  question  on  the  structure  of  the  bill  is 
an  open  question,  and  for  the  first  time  presented  to  this  court  for  decision. 
The  United  States  v.  The  Bank  of  the  United  States^  382. 

15.  The  statute  of  Maryland  of  1785,  in  its  terms,  does  not  embrace  a  bill  of  ex- 

change drawn  on  a  foreign  government    Ibid. 
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16.  A  bill  of  exchange  in  form,  drawn  by  one  government  on  another,  as  this  was, 
is  not  and  cannot  be  governed  by  the  law  merchant,  and  therefore  is  nci,  sub- 
ject to  protest  and  consequential  damages.    Ibid. 

CONSTITUTIONAL  LAW. 

1.  In  the  case  of  Groves  v.  Slau|^hter  (15  Peters,  449),  this  court  decided  that  the 

constitution  of  Mississippi  did  not,  of  itself,  and  without  any  legislative  en- 
actment, prohibit  the  introduction  of  slaves  as  merchandise  and  for  sale. 
Rowan  v.  Runnels,  134.     Truly  v.  IVanzer,  141. 

2.  This  constitution  went  into  operation  on  the  1st  of  May,  1833,  and  on  the  13th 

of  May,  1837,  a  law  was  passed  to  provide  for  the  case.    Ibid. 

3.  This  court  adheres  to  the  construction  of  the  constitution  which  was  given  in 

the  caso  of  Groves  v.  Slaughter,  and  enforces  contracts  made  between  the 
two  days  above  mentioned,  although  the  courts  of  the  State  of  Mississippi 
have,  since  the  decision  in  the  case  of  Groves  v.  Slaughter,  declared  such 
contracts  to  be  void.    Ibid. 

4.  Under  the  fourth  section  of  the  act  of  l?th  February,  1793,  respecting  fugi- 

tives from  justice,  and  persons  escaping,  from  the  service  of  their  master,  on  a 
charge  for  narbouring  and  concealing  fugitives  from  labor,  the  notice  need 
not  be  in  writinff  by  tne  claimant  or  his  agent,  stating  that  such  person  is  a 
fugitive  from  laoor  under  the  third  section  of  the  above  act,  and  served  on 
the  person  harbouring  or  concealing  such  fugitive,  to  make  him  liable  to  the 
penalty  of  five  hundred  dollars  under  the  act.    Jones  v.  Van  Zandt,  215. 

5.  Such  notice,  if  not  in  writing  and  sor^'ed  as  aforesaid,  may  be  given  verbally 

by  the  claimant  or  his  a^ent  to  the  person  who  harbours  or  conceals  tlie  fu- 
l^itive  ',  and,  to  charge  him  under  the  statute,  a  general  notice  to  the  public 
m  a  newspaper  is  not  necessair.    Ibid. 

6.  Clear  proof  or  the  knowledge  of  the  defendant,  bv  his  own  confession  or  oth- 

erwise, that  he  knew  the  colored  person  was  a  slave  and  fugitive  from  labor, 
though  he  may  have  acquired  such  knowledge  from  the  slave  himself,  or 
otherwise,  is  sufficient  to  charge  htm  with  notice      Ibid. 

7.  Receiving  the  fugitive  from  labor  at  three  o^clock  in  the  mornin|^,  at  a  place 

in  the  State  of  Ohio  about  twelve  mHes  distant  from  the  place  in  Kentucky 
where  the  fugitive  was  held  to  labor,  from  a  certain  individual,  and  trans- 
porting him  in  a  closely  covered  wa^on  twelve  or  fourteen  miles,  so  that  the 
Doy  thereby  escaped  pursuit,  and  his  services  were  thereby  lost  to  his  mas- 
ter, is  a  harbouripic  or  concealing  of  the  fugitive  within  the  statute.     Ibid. 

8.  A  transportation  under  the  above  circumstances,  though  tho  boy  should  be  re- 

captured by  bis  master,  is  a  harbouring  or  concealing  of  him  within  the  stat- 
ute.    Ibid. 

9.  Such  a  transportation,  in  such  a  wagon,  wherebjr  the  services  of  the  boy  were 

entirely  lost  to  his  master,  is  a  harbouring  of  him  within  the  statute.    Ibid. 

10.  A  claim  of  the  fugitive  from  the  person  harboaring  or  concealing  him  need  not 

precede  or  accompany  the  notice.     Ibid. 

11.  An^  overt  act  so  marked  in  its  character  as  to  show  an  intention  to  elude  the 

vigilance  of  the  master  or  his  agent,  and  which  is  calculated  to  attain  such 
an  object,  is  a  harbouring  of  the  fugitive  within  the  statute.    Ibid. 

12.  In  this  particular  case,  the  first  and  second  counts  contain  the  necessary  aver- 

ments, that  Andrew,  the  colored  man,  escaped  from  the  State  of  Kentucky 
into  tl}e  State  of  Ohio.    Ibid. 

13.  They  also  contain  the  necessary  averments  of  notice  that  said  Andrew  was  a 

fugitive  from  labor,  within  the  description  of  the  act  of  Congress.    Ibid. 

14.  Tho  averments  in  the  said  counts,  that  the  defendant  harboured  said  Andrew, 

are  sufficient.    Ibid. 

15.  Said  counts  are  otherwise  sufficrent.     Ibid. 

16.  Tho  act  of  Congress,  approved  February  12, 1793,  is  not  repugnant  to  the  con- 

stitutitm  of  th^  United  States.     Ibid. 

17.  The  said  act  is  not  repugnant  to  the  ordinanceof  Congress,  adopted  July,  1787, 

entitled,  "An  Ordinance  for  the  Government  of  the  Territory  of  the  United 
States  northwest  of  the  River  Ohio.'*     Ibid. 

18.  A  contract,  made  in  New  York,  is  not  affected  by  a  discharge  of  the  debtor 

under  the  insolvent  laws  of  Maryland,  where  the  debtor  resided,  although 
the  insolvent  law  was  passed  antecedently  to  the  contract.  Cook  v.  MoJBfaL 
295.  •  '^ 

19.  The  prior  decisions  of  this  court  upon  this  subject  reviewed  and  examined 

54* 
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20.  In  the  case  of  The  United  States  v.  The  Bank  of  the  United  States  (2  How- 

ard, 711),  the  court  is  of  opinion  that  the  question  on  the  structure  or  the  bill 
is  an  open  question,  and  for  the  first  time  presented  to  thb  court  for  decision. 
The  United  States  y.  The  Bank  of  the  United  Slates^  382. 

21.  The  statute  of  Maryland  of  1765,  in  its  terms,  does  not  embrace  a  bill  of  ex- 

change drawn  on  a  foreign  government.    Ilrid. 

22.  A  bill  of  exchange  in  form,  drawn  by  one  eo?ernment  on  another,  as  this  was, 

is  not  and  cannot  be  governed  by  the  law  merchant,  and  therefore  is  not 
subject  to  protest  and  consequential  damages.    Ibid. 

23.  The  power  conferred  upon  Congress  by  the  fiilh  and  sixth  clauses  of  the  eighth 

section  of  the  first  article  of  the  constitution  of  the  United  States,  viz. :  — 
^*  To  coin  money,  regulate  the  value  thereof  and  of  foreign  coin,  and  fix  the 
standard  of  weights  and  measures**;  **  To  provide  for  the  punishment  of 
counterfeiting  the  securities  and  current  coin  of  the  United  States  ** ;  —  does 
not  prevent  a  State  from  passing  a  law  to  punish  the  ofience  of  circulating 
counterfeit  coin  of  the  United  States.    Fox  v.  The  State  of  Ohio,  410. 

24.  The  two  ofiences  of  counterfeiting  the  coin,  and  passing  counterfeit  money, 

are  essentially  different  in  their  characters.  The  former  is  an  offence  direct- 
ly against  the  government,  by  which  individuals  may  be  affected  ;  the  latter 
is  a  private  wrong,  by  which  the  government  may  be  remdlely,  if  it  will  in 
any  degree,  be  reached.    Ibid 

25.  The  prohibitions  contained  in  the  amendments  to  the  constitution  were  intend- 

ed to  be  restrictions  upon  the  federal  government,  and  not  upon  the  author- 
ity of  the  States,     ibid. 

26.  The  ^ant  in  the  constitution,  extending  the  judicial  power  ^  to  all  cases  of 

admiralty  and  maritime  jurisdiction,"  is  neitner  to  be  limited  to,  nor  to  be  in- 
terpreted by,  what  were  cases  of  admiralty  jurisdiction  in  England  when  the 
constitution  was  adopted  by  the  States  of  the  Union.    Waring  v.  Clarke,  441. 

27.  Admiralty  jurisdiction  in  the  courts  of  the  United  States  is  not  taken  away  be- 

cause the  courts  of  common  law  may  have  concurrent  jurisdiction  in  a  case 
with  the  admiralty.  Nor  is  a  trial  by  jury  any  test  of  admiralty  jurisdictioo. 
The  subject-matter  of  a  contract  or  service  gives  jurisdiction  in  admuralty. 
Locality  gives  it  in  tort,  or  collision.    Ibid. 

28.  In  cases  of  tort,  or  collision,  happening  upon  the  high  seas,  or  within  the  ebb 

'  and  flow  of  the  tide,  as  far  up  a  river  as  the  tide  ebbs  and  flows,  thoush  it 
may  bo  infra  coryua  comitatus,  courts  of  admiralty  of  the  United  States  haTo 
jurisdiction.    Ibid. 

29.  The  meaning  of  the  clause  in  the  ninth  section  of  the  Judiciary  Act  of  1789, 

saving  to  suitors,  in  all  cases,  a  common  law  remedy  when  the  common  law 
is  competent  to  give  it,  is,  that  in  cases  of  concurrent  jurisdiction  in  ad- 
miralty and  at  common  law  the  jurisdiction  in  the  latter  is  not  taken  away. 
Ibid. 

30.  The  act  of  7th  July,  1838  (5  Statutes  at  Laree,  304),  for  the  better  security  of 

the* lives  of  .jpassengers  on  board  of  vesseb  propelled  in  whole  or  jiart  by 
steam,  is  obligatory  in  all  its  provisions,  except  as  it  has  been  altered  by  the 
act  of  1843  (5  Statutes  at  Large,  626),  upon  all  owners  and  masters  of  steam- 
ers navigating  the  waters  of  the  United  States,  whether  navigating  on  waters 
within  a  State,  or  between  States,  or  waters  running  from  one  State  into  an- 
other State,  or  on  the  coast  of  the  United  States  between  the  ports  of  the 
same  State  or  diflTerent  States.    Ibid.  * 

31.  By  the  law  of  7th  July,  1838,  masters  and  owners  neglecting  to  comply  with 

its  conditions  are  liable  to  a  penalty  of  two  hundred  dollars,  to  be  recovered 
by  huh  or  indictment.  And  if  neglect  or  disobedience  of  the  law  shall  be 
proved  to  exist  when  injury  shall  occur  to  persons  or  property,  it  throws  upon 
the  master  and  owner  of  a  steamer  the  burden  of  proof,  to  show  that  the  in- 
jury done  was  not  the  consequence  of  it.    Ibid. 

32.  Laws  of  Massachusetts,  provioing  that  no  person  shall  presume  to  be  a  retail- 

er or  seller  of  wine,  brandy,  rum,  or  other  spirituous  liquors,  in  a  less  quan- 
tity than  twenty -eight  gallons,  and  that  delivered  and  carried  away  all  at  one 
time,  unless  he  is  first  licensed  as  a  retailer  of  wine  and  spirits,  and  that 
nothing  in  the  law  should  be  so  construed  as  to  require  the  county  commis- 
sioners to  grant  any  licenses,  when  in  their  opinion  the  public  good  does  not 
require  them  to  be  sranted,  —    License  Cases,  504.      , 

33.  Of  Khode  Island,  foroidding  the  sale  of  rum,  gin,  brandy,  &c.,  in  a  less  Quan- 

tity than  ten  gallons,  although  in  this  case  the  brandy  which  was  sold  wai 
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duly  imported  from  France  into  the  United  States,  and  purchased  by  the 
party  inclicted  from  the  original  importer,^    Ibid, 

34.  Of  New  Hampshire,  impoeing  similar  restrictions  to  the  foregoing  upon  licen- 

ses, although  in  this  case  the  article  sold  was  a  barrel  of  American  gin,  pur- 
chased in  Boston  and  carried  coastwise  to  the  landing  at  Piscataqua  Bridge, 
and  there  sold  in  the  same  barrel,—    Ibid. 

35.  All  adjudged  to  be  not  inconsistent  with  any  of  the  provisions  of  the  consti- 

tution of  the  United  States  or  acts  of  Congress  under  it.    Ibid, 

CORPORATION. 

1.  Although  the  charter  of  a  company  does  not,  in  terms,  eive  the  power  to  refer, 

yet  a  power  to  sue  and  be  sued  includes  a  power  of  reference,  that  being 
one  ofthe  modes  of  prosecuting  a  suit  to  judgment.  AUxandria  Canal  Com- 
pany  v.  Swann^  83. 

2.  So,  also,  a  power  to  agree  with  a  proprietor  for  the  purchase  or  use  of  land 

includes  a  power  to  agree  to  pay  a  specified  sum,  or  such  sum  as  arbitrators 
may  fix  upon.    Ibid. 

3.  It  is  immaterial  whether  the  power  of  reference  is  lodged  in  the  president  and 

directors,  or  in  the  stockholders  assembled  in  general  meeting ;  for  the  en- 
tire corporation  is  represented  \fi  court  by  its  counsel,  whose  acts,  in  con- 
ducting the  suit,  are  presumed  to  be  authorized  by  the  party.    Ibid. 

COSTS. 
If  a  judgment  for  costs  be  given  against  the  United  States  b^  the  court  below,  it 
must  be  reversed,  as  the  United  States  are  not  liable  for  costs.     The  United 
Slates  Y.  Boyd^  30. 

EVIDENCE. 

See  CoMiiVRciAL  Law. 

1.  The  acts  and  declarations  of  an  a^nt  of  the  government  should  not  be  mven 

in  evidence  without  first  establishing  his  agency.  Secondary  proof  ot  the 
contents  of  a^  letter  of  appointment  should  not  have  been  received,  without 
first  accounting  for  the  non-production  of  the  original.  Tke  UwUed  States 
V.  Boyd,  29. 

2.  A  party  upon  the  record,  although  divested  of  all  interest  in  the  event  of  the 

suit,  IS  not  a  competent  witness  in  a  cause.    Bridges  v.  Jirmour,  91. 

3.  If  a  person  be  declared  a  bankrupt  at  a  time  when  a  suit  is  pending  to  which 

he  is  a  party,  his  discharge  would  not  be  a  bar  to  his  liability  for  costs  upon 
a  judgment  obtained  sul^equently  to  his  discharge.  His  liability  for  costs, 
theretbre,  excludes  him  as  a  witness  upon  the  ground  of  interest.    Ibid. 

4.  If  the  event  of  the  suit  may  increase  the  effects  of  the  bankrupt  in  the  hands 

of  the  assignee,  and  thus  increase  the  surpliM  which  would  belong  to  him, 
he  is  an  incompetent  witness.    Ibid. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  By  the  laws  of  Alabama,  an  administrator  de  bonis  non,  with  the  will  an- 

nexed, is  liable  for  assets  in  the  hands  of  a  former  executor.  Taylor  v.  Ben- 
ham,  233. 

2.  Where  an  executor  has  settled  what  appears  to  be  a  final  account,  it  must  be 

a  ver^  strong  case  of  fraud  proved  in  such  a  settlement,  or  of  clear  accident 
or  mistake,  to  make  it  just  to  reopen  and  revise  the  account  after  the  lapse 
of  twenty  years  and  the  death  of  tne  parties  concerned.    Ibid. 

3.  Where  a  person  who  held  land  as  trustee  directed  by  his  will  that  the  whole 

of  the  property  that  he  may  die  seised  and  possessed  of,  or  may  be  in  any 
wise  belonging  to  him,  should  be  sold,  the  executors  had  power  to  sell  the 
land  held  in  trust,  as  well  as  that  belonging  to  the  testator  in  his  own  right. 
Ibid. 

4.  The  trustee,  by  his  will,  having  appointed  residuary  legatees,  must  be  con- 

sidered as  devising  the  trust  as  well  as  the  lands  to  these  residuary  legatees, 
who  thus  became  themselves  trustees  for  the  original  cestui  que  trust.    Ibid, 

5.  The  power  in  the  executors  to  sell  was  a  power  coupled  with  a  trust.    Ibid. 

6.  It  might  also  be  considered  as  a  power  couple/1  with  an  interest.    Ibid. 

7.  The  distinction  between  these  powers  adverted  to.    Ibid. 

6.  In  order  to  avoid  an  escheat,  and  carry  out  the  wishes  of  the  testator,  a  court 
of  equity  will,  if  necessary,  consider  land  as  money,  where  a  testator,  who 
is  a  trustee,  has  directed  the  land  to  be  sold,  and  will  direct  the  proceeds  to 
be  given  to  the  eestm  que  trust.     Ibid. 

9.  Whether  the  executor  bad  a  power  to  sell  coupled  with  a  trust,  or  a  power 
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coupled  with  an  interest,  the  residuary  legatees  took  by  devise  and  not  by 
descent,  although  they  were  supposed  to  be  also  the  cestui  que  trusts,    Ibii. 

10.  If,  therefore,  they  were  aliens,  the  land  did  not  escheat  on  the  death  of  the 

trustee,  because  land  taken  by  devise  does  not  escheat  until  office  found, 
although  land  cast  by  descent  does.    Ibid. 

11.  The  testator,  who  held  the  lands  as  trustee,  bavinc  died  in  South  Carolina, 

the  executor  took  out  letters  testamentary  in  that  State,  sold  the  lands  which 
were  in  Kentucky,  and  then  removed  his  residence  to  Alabama.  He  can 
be  sued  in  Alabattaa  for  the  proceeds  of  the  lands,  because  his  transactions  in 
reference  to  them  were  not  necessarily  connected  with  the  settlement  of  the 
estate  under  his  letters  testamentary.     Ibid, 

12.  Having  sold  the  lands  and  received  the  consideration,  he  must  be  responsible 

to  the  residuary  legatees.    Ibid, 

13.  An  objection  that  only  one  executor  sold  (there  havins  originally  been  four) 

cannot  be  sustained.  Where  a  power  is  coupled  with  a  trust,  it  is  only  ne- 
cessary to  show  such  a  case  as  may,  in  a  court  of  equity,  make  an  agent  or 
trustee  liable  to  those  for  whom  he  acts.  As  much  strictness  is  not  required 
as  there  would  be  if  the  power  to  sell  were  a  naked  one,  and  not  coupled 
with  an  interest  or  trust.    Ibid, 

14.  A  power  to  sell,  coupled  either  with^an  interest  or  trust,  survives  to  the  sur- 

viving executor.  So,  also,  if  all  the  trustees  or  executors  in  such  a  case  de- 
cline to  act,  excepf  one.    Ibid, 

15.  When  a  sale  is  made  under  a  will,  the  omission  to  record  the  will  does  not 

vitiate  the  sale,  unless  recording  is  made  necessary  by  a  local  statute.    Ibid. 

16.  The  land  being  in  fact  sold  by  tne  executor,  claiming  a  right  to  do  so  under 

the  will,  ahd  the  purchase-money  being  received  by  him.  he  is  responsible 
to  the  cestui  que  trusts  for  the  money  thus  received.  The  reception  of  an 
additional  sum,  as  purchase-money,  by  them,  with  a  reservation  of  the  right 
to  sue  the  executor,  is  not  an  avoidance  of  the  first  sale  by  the  executor. 
Ibid. 

17.  Qut  the  executor  is  not  responsible  for  more  money  than  he  received,  with 

interest,  unless  in  case  of  very  supine  negligence  or  wilful  default.  A  claim 
-  for  damages  would  also  be  subject  to  the  operation  of  the  statute  of  limita- 
tions. Ibid. 
16.  If  the  executor  himself  did  not  set  up  a  claim,  as  an  offset,  for  his  personal 
expenses,  hb  representative  cannot  do  it,  under  the  circumstances  of  this 
case.    Ibid, 

19.  The  cestui  que  trusts  residing  in  a  foreign  country,  the  statute  of  limitations 

did  not  beffin  to  run  until  a  demand  was  made  upon  the  executor  for  the 
money.  His  retaining  it  during  that  time  is  no  evidence  that  he  did  not  in- 
tend to  account  for  it.    Ibid, 

20.  Although  the  bill  made  no  distinction  between  the  two  characters  in  which 

the  executor  acted,  namely,  as  executor  proper,  and  as  executor  having  a 
power  coupled  with  a  trust,  yet  as  no  obiection  was  taken  in  the  court  befow 
upon  this  ground,  this  court  does  not  think  that  an  amendment  is  impera- 
tively necessary.  The  material  facts  are  alleged  upon  which  the  claim  rests. 
Ibid. 

JURISDICTION. 

1.  Where  the  prayer  of  a  bill  in  equity  shows  that  the  demand  of  the  complainant 

is  susceptible  of  definite  computation,  and  that  there  can  be  no  recovery 
over  the  sum  of  two  thousand  dollars,  the  appeal  to  this  court  will  be  dis- 
missed, on  motion,  for  want  of  jurisdiction.    SewaU  v.  Chamberlain^  6. 

2.  Where  a  perpetual  injunction  was  granted  by  a  subordinate  State  court,  aod, 

upon  appeaJ,  the  hishest  State  court  decided  that  the  party  in  whose  favor 
the  injunction  had  neen  granted  was  entitled  to  relief,  and  therefore  re- 
manded the  case  to  the  same  subordinate  court  from  which  it  had  come  for 
further  proceedings,  this  is  not  such  a  final  decree  as  can  be  reviewed  by 
this  court.  The  writ  of  error  must  be  dismissed,  on  motion.  Pepper  t. 
Dunlap^  51. 

3.  Where  the  plaintifiT  below  claimed  a  ferry  right  under  an  act  of  the  Icgislatore 

of  KcntucKyj  and  the  ground  of  defence  was.  that  the  act  was  unconstitu- 
tional and  void  as  impairing  vestt^d  rijihts,  and  the  decision  of  the  highest 
State  court  was  against  the  plaintiff,  a  writ  of  error,  issued  under  the  twen- 
ty-fiflh  section  of  the  Judicinry  Act,  will  not  lie.     IVaJker  v.  7>»y/f»r,  64. 

4.  This  court  can  entertain  jurisdiction  under  that  section  only  when  the  decie 
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ion  of  the  State  court  is  in  favor  of  the  validity  of  such  a  statute.  Here,  the 
decision  was  against  its  validity.    Ibid. 

5.  This  court  has  no  appellate  power,  in  a  case  where  the  Circuit  Court  refused 

to  grant  a  writ  of  habeas  corpus,  prayed  for  by  a  father  to  take  his  infant  child 
out  of  the  custody  of  its  mother.    Barry  v.  Mercein,  103. 

6.  The  judgments  of^a  Circuit  Court  can  be  reviewed  only  where  the  matter  in 

dispute  exceeds  the  sum  or  value  of  two  thousand  dollars.  It  must  have  a 
known  and  certain  value,  which  can  be  proved  and  calculated  in  the  ordinary 
mode  of  business  transactions.    Ibid. 

7.  But  a  controversy  betwc^en  a  father  and  mother,  each  claiming  the  right  to  the 

custody,  care,  and  society  of  their  child,  relates  to  a  matter  m  dispute  which 
is  incapable  of  being  reduced  to  any  pecuniary  standard  of  value.    Ibid. 

8.  The  writ  of  error  must  be  dismissed  fbr  want  of  jurisdiction.    Ibid. 

0.  Under  the  acts  of  1839,  chap.  20  (5  Sututes  at  Large,  315),  and  1840,  chap. 
43  (5  Statutes  at  Large,  392),  where  a  case  was  carried  from  the  District 
Court  for  the  Middle  District  of  Alabama  to  the  Circuit  Court  fbr  the  South- 
em  District  of  Alabama,  and  the  Circuit  Court  reversed  the  judgment  of  the 
District  Court,  it  was  not  a  proper  mode  of  proceeding  to  bring  the  case  to 
this  court  upon  such  reversal.    Mavberry  v.  Thompson,  121. 

10.  The  judgment  of  the  District  Court  having  been  reversed,  the  plaintiff  should 

have  taken  the  necessary  steps  to  bring  his  case  to  a  final  decision  in  the 
Circuit  Court,  in  the  same  manner  as  if  the  suit  had  been  originally  brought 
there.  This  court  could  then  have  reexamined  the  judgment  of  the  Circuit 
Court,  if  a  writ  of  error  were  sued  out     Ibid. 

11.  The  treaty  with  France,  made  in  1843,  provides  for  the  mutual  surrender  of 

fugitives  from  justice,  in  certain  cases.    Ex  paru  Metzger,  176. 

12.  Where  a  district  judge,  at  his  chambers,  decided  tnat  there  was  sufficient  cause 

fbr  the  surrender  of  a  person  claimed  by  the  French  government,  and  com- 
mitted him  to  custody  to  await  the  order  of  the  President  of  the  United 
States,  this  court  has  no  jurisdiction  to  issue  a  habeas  corpus  for  the  purpose 
of  reviewing  that  decision.    Ibid. 

13.  When  a  ease  is  brought  up  to  this  court  on  a  certificate  of  division  in  opinion, 

the  point  upon  which  tLe  difference  occurs  must  be  distinctly  stated.  The 
United  States  v.  Briggs,  208. 

14.  Where  there  was  a  demurrer^  upon  three  |^unds,  to  an  indictment,  it  is  not 

enough  to  certify  that  the  court  was  divided  in  opinion  whether  or  not  the 
demurrer  should  be  sustained.    Ibid. 

15.  A  judgment  of  a  court,  sustaininj^  a  demurrer  under  the  following  circumstan- 

ces, IS  not  a  final  judgment  which  can  be  reviewed  by  thb  court.  Miners' 
Bank  o/  Dubuque  v.  The  United  States,  213. 

16.  Information  in  the  nature  of  a  ^  warranto,  calling  upon  the  President,  Direc- 

tors, and  Company  of  the  Miners'  Bank  of  Dubuaue  to  show  by  what  war- 
rant they  claimed  the  risht  to  use  the  franchise,    ibid. 

17.  Plea,  referring  to  an  act  of  incorporation.    Ibid. 

18.  Replication,  that  the  act  of  incorporation  had  been  repealed.    Ibid. 

19.  Rejoinder,  that  the  repealing  law  was  passed  without  notice  to  the  parties,  and 

without  any  evidence  of  misuse  of  the  fhmchise.    Ibid. 

20.  Demurrer  to  the  rejoinder.    Ibid. 

21.  Joinder  in  demurrer.    Ibid. 

22.  Sustaining  the  demurrer,  without  any  further  judgment  of  the  court,  did  not 

prevent  the  parties  from  continuing  to  exercise  the  franchise,  and  therefore 
IS  not  a  final  judgment.    Ibid. 

23.  The  writ  of  error  must,  upon  motion,  be  dismissed.    Ibid. 

24.  In  a  suit  by  the  first  indorser  of  promissory  notes  against  a  second  indorser, 

upon  an  alleged  contract  that  tne  second  indorser  would  bear  half  the  loss 
which  might  accrue  from  their  non-payment  by  the  drawer,  it  is  not  a  suffi- 
cient objection  to  the  jurisdiction  of  the  court,  that  the  second  indorsee  and 
defendant  were  citizens  of  the  same  State.  Such  an  objection  would  be 
well  founded  if  the  suit  had  been  upon  the  notes.    Phitlips  v  Preston,  278. 

25.  But  not  where  the  suit  is  brought  upon  a  collateral  contract     Ibid. 

26.  To  bring  a  case  to  this  court  from  the  highest  court  of  a  State,  under  the  twen- 

ty-fiflh  section  of  the  Judiciary  Act,  it  must  appear  on  the  face  of  the  record, 
—  1st.  That  some  of  the  questions  stated  in  that  section  did  arise  in  the  State 
court ;  and,  2d.  That  the  question  was  decided  in  the  State  court,  as  required 
in  the  section.     Commercial  Bank  of  Cincinnati  v.  Buckingham's  Executors^ 
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27  It  is  not  enough  that  the  record  shows  that  the  plaintiff  in  error  contended  and 
claimed  that  the  judgpent  of  the  court  impaired  the  oblijgation  of  a  contract, 
and  violated  the  provisions  of  the  constitution  of  the  United  States,  and  that 
this  claim  was  overruled  by  the  court,  but  it  must  appear,  by  clear  and  neces- 
sary intendment,  that  the  question  must  have  been  raised,  and  must  have 
been  decided,  in  order  to  induce  the  judgment.    Ibid, 

28.  Hence,  where  the  legislature  of  Ohio,  in  the  year  1624,  passed  a  general  law 

relating  to  banks,  and  afterwards,  in  1829,  chartered  another  bank ;  and  the 
question  before  the  State  court  was,  whether  or  not  some  of  the  provisions 
of  the  act  of  1824  applied  to  the  bank  subsequently  chartered,  the  question 
was  one  of  construction  of  the  State  statutes,  and  not  of  their  validity.    liwL 

29.  This  court  has  no  jurisdiction  over  such  a  case.  *Ibid. 

30.  An  objection  to  the  validity  of  a  statute,  founded  upon  the  ground  that  the  leg- 

islature which  passed  it  were  not  competent  or  duly  organized,  under  acts  of 
Congress  and  tne  constitution,  so  as  to  pass  valid  statutes,  is  not  within  the 
cases  enumerated  in  the  twenty-fifth  section  of  the  Judiciary  Act,  and  there- 
fore this  court  has  no  jurisdiction  over  the  subject.    Scott  v.  Jonet,  243. 

31.  In  order  to  give  this  court  jurisdiction,  the  statute  the  validity  of  which  is 

drawn  in  question  must  be  passed  by  a  State,  a  member  of  the  Union,  and  a 

Siublic  body  owing  obedience  and  cbnformity  to  its  constitution  and  laws. 
(rid. 

32.  If  public  bodies,  not  duljr  organized  or  admitted  into  the  Union,  undertake,  as 

States,  to  pass  laws  which  might  encroach  on  the  Union  or  its  granted  pow- 
ers, such  conduct  would  have  to  be  reached,  either  by  the  power  of  the  Un- 
ion to  put  down  insurrections,  or  by  the  ordinary  penal  laws  of  the  States  or 
Territories  within  which  these  bodies  are  situated  and  acting.    Ibid, 

33.  But  their  measures  are  not  examinable  by  this  court  on  a  writ  of  error.    They 

are  not  a  State,  and  cannot  pass  statutes  within  the  meaning  of  the  Judiciary 

JURY. 

1.  The  sufficiency  of  the  description  in  patents  for  machines,  or  ibr  a  new  compo- 

sition of  matter,  where  any  of  the  ingredients  do  not  always  possess  exactly 
the  same  properties  in  the  same  decree,  is,  generally,  a  question  of  fact  to  be 
determined  by  the  jury.     Wood  v.  UnderhiU,  1. 

2.  The  court  should  have  left  it  to  the  jury  to  say,  from  the  evidence  of  persons 

skilled  in  the  art,  whether  the  description  contained  in  a  patent  for  an  im- 
provement in  the  art  of  making  brick  was  clear  and  exact  enough  to  enable 
such  persons  to  compound  and  use  the  invention.    Ibid, 

LANDS,  PUBLIC. 

1.  A  Spanish  ffrant  of  land  in  Florida,  for  six  miles  square,  **  at  the  place  called 

Dunn's  lake,  upon  the  river  St.  John's,"  is  too  vague  to  be  confirmed,  even 
with  the  additional  knowledge  that  the  object  of  the  grantee  was  to  establish 
machinery  to  be  propelled  by  water-power.     United  States  v.  Lawton,  10. 

2.  The  river  St.  John's  meanders  so  much  that  it  is  near  Dunn's  lake  for  thirty 

miles.  The  survey  might  therefore  commence  at  any  point  of  this  distance 
with  as  much  propriety  as  at  any  other  point.    Ibid. 

3.  This  concession  cannot  oe  distinguished  from  various  others  which  have  been 

brought  before  this  court.  The  land  granted  was  not  severed  from  the  king's 
domain.  It  remained  a  floating  grant,  not  recognized  by  the  government  of 
Spain  before  the  cession,  nor  by  this  government  since,  as  conferring  an  in- 
dividual title  to  any  specific  parcel  of  land.  Ibid. 
4  Nor  is  the  grant  in  tnis  case  aiaed  by  two  surveys,  one  purporting  to  have  been 
made  in  December,  1817,  and  the  other  in  the  spring  of  1818.  The  first 
must  have  been  fictitious,  not  actually  made  upon  the  ground,  but  merely 
upon  paper ;  and  the  second  was  too  imperfect  to  be  effectual.    Ibid. 

5.  Previous  to  the  act  of  May  26, 1824,  Congress  alone  could  act  upon  these  in- 

cipient titles.  By  that  act  power  was  given  to  the  court  to  pass  a  decree  for 
the  land,  provided  its  locality,  extent,  and  boundaries  could  be  found.  But, 
in  the  present  case,  this  cannot  be  done.     Ibid. 

6.  The  act  of  Congress,  passed  on  the  24th  of  April,  1820  (3  Statutes  at  Larce, 

566),  which  substituted  cash  payments  in  lieu  of  credit  sales  of  the  public 
lands,  made  no  exception  in  favor  of  the  receiver.  If  he  can  purchase  at 
all.  it  must  be  by  placing  his  own  money  with  the  other  monevs  which  he 
holds  in  trust  for  the  government     Tke  united  States  v.  Boyd,  29. 
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'  7.  The  returns  of  the  receiver  to  the  Treasury  Department  are  not  conclusive 
evidence  in  an  action  bj  the  government  against  the  sureties  upon  the  re- 
ceiver's bond.  If  the  sums  of  money  stated  m  such  returns  were  not  actual- 
\y  in  the  hands  of  the  receiver,  the  sureties  are  allowed  to  show  how  the 
(act  was.    Ibid, 

8.  The  sureties  cannot  be  concluded  by  a  &bricated  account  of  their  principal 

with  his  creditors ;  they  may  always  in(|uire  into  the  reality  and  truth  of  the 
transactions  existing  between  them.    Ibid. 

9.  An  instruction  ipven  by  the  court  below, — viz.,  that  if  the  jury  believed  that  a 

fraudulent  design  existed  on  the  part  of  the  receiver  and  an  fi|(ent  of  the  gov- 
ernment, to  conceal  defalcations  existing  prior  to  the  date  of  the  bond,  Uien 
the  bond  was  fraudulent  and  void,  ^  was  erroneous.    Ibid, 

10.  The  condition  of  the  bond  was  prospective,  and  fraud  in  respect  to  past  trans- 

actions, not  within  the  condition,  could  not  render  the  instrument  void  pros- 
pectivelv.    Ibid, ' 

11.  Nor  should  the  acts  and  declarations  of  the  agent  of  the  government  have 

been  allowed  to  be  siven  in  evidence,  without  first  establishing  his  agency. 
Secondarj^  proof  of  tne  contents  of  a  letter  of  appointment  should  not  have 
been  received,  without  first  accounting  for  the  non-production  of  the  origi- 
nal.   Ibid, 

LEX  LOCI. 

1.  Where  a  case  is  removed  from  Alexandria  county  to  Washington  county,  in 

the  District  of  Columbia,  whatever  defences  might  have  been -made  in  Al- 
eiandria  county,  either  as  to  the  form  of  the  action  or  upon  any  other 
ground,  or  whatever  would  have  been  a.bar  to  the  action,  may  all  be  relied 
upon  In  the  new  forum.    JJUzandria  CmnaL  Company  v.  Sioann^  83. 

2.  But  the  mode  of  proceeding,  by  which  the  rights  of  the  parties  are  deter- 

mined, must  be  regulated  by  the  law.of  the  court  to  whicn  the  suit  is  trans- 
ferred.   Ibid. 

3.  A  reference  to  arbitrators,  therefore,  which  is  sanctioned  bv  the  laws  of  Mar^ 

land,  governing  Washington 'county,  is  not  to  be  overthrown  because  it  is 
not  sanctionedl>y  the  laws  of  Virginia,  governing  Alexandria  county.    Ibid. 

4.  The  validity  of  the  reference,  and  of  the  proceedings  and  judgment  upon  it, 

must  be  tested  by  the  laws  of  Maryland.    Ibid, 

5.  A  testator  who  held  lands  as  a  trustee  having  died  in  South  Carolina,  the 

executor  took  out  letters  testamentary  in  that  State,  sold  the  lands,  which 
were  in  Kentucky,  and  then  removed  his  residence  to  Alabama.  He  can  be 
sued  in  Alabama  tor  the  proceeds  of  the  lands,  because  his  transactions  in 
reference  to  them  were  not  necessarily  connected  with  the  settlement  of  the 
estate  under  his  letters  testamentary.     Taylor  v.  Benham,  233. 

LOUISIANA. 

1  By  the  laws  of  Louisiana,  where  there  has  been  a  judicial  sale  of  the  succes- 
sion by  a  probate  jud^,  a  creditor  of  the  estate,  who  obtains  a  judgment, 
cannot  levy  an  execution  upon  the  property  so  transferred,  upon  tne  ground 
that  the  sale  was  fraudulent  and  void.  He  should  first  bring  an  action  to  set 
the  sale  aside.    Ford  v.  Douj^las,  143. 

2.  The  purchaser  under  the  judicial  sale  having  filed  a  bill  and  obtained  an  in- 

junction upon  the  creditor  to  stay  the  execution,  it  was  an  irregular  mode  of 
raisins  the  question  of  fraud  for  the  creditor  to  file  an  answer  setting  it  forth, 
and  alleging  the  sale  to  be  void  upon  that  ground.  He  should  have  filed  a 
cross  bill.  Exceptions  to  the  answer  upon  this  account  were  properly  sus- 
tained by  the  court  below.    Ibid. 

3.  But  if  the  court  below  should  perpetuate  the  injunction,  upon  the  defendant's 

refbsal  to  answer  further,  the  injunction  should  be  fi-ee  from  doubt,  in  leav- 
ing the  creditor  to  pursue  other  property  under  his  judgment,  and  also  at  lib- 
ertv  to  file  a  cross  bill.  If  the  injunction  does  not  clearly  reserve  these 
rights  to  the  creditor,  it  goes  too  far,  and  the  judgment  of  the  court  below 
must  be  reversed.    Ibid,  *  « 

4.  Under  the  practice  of  Louisiana,  peremptory  exceptions  must  be  considered  as 

specially  pleaded  when  they  are  set  forth  in  writing,  in  a  specific  or  detailed 
form,  and  judgment  prayed  on  them.    Phillips  v.  Preston^  x78. 

5.  Although  the  court  should  refuse  to  receive  exceptions  thus  tendered,  yet  if 

the  p£rty  has  the  benefit  of  them  on  a  motion  in  arrest  of  judgment,  and  in  a 
bill  of  exceptions,  the  refusal  of  the  court  b  not  a  sufficient  cause  for  reversal 
Ibid. 
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6.  The  statute  of  Louisiana,  requiring  their  courts  to  have  the  testimony  taken 

down  in  all  cases  where  an  appeal  lies  to  the  Supreme  Court,  and  the  adop- 
tion of  this  rule  by  the  court  ot  the  United  States,  includes  only  cases  where 
an  appeal  (technically  speaking)  lies,  and  not  cases  which  are  carried  to  an 
appellate  court  by  writ  of  error.    Ibid. 

7.  Where  the  laws  permit  a  waiver  of  a  trial  by  jury,  it  is  too  late  to  raise  an  ob- 

jection that  the  waiver  was  not  made  a  matter  of  record,  after  the  case  has 
proceeded  to  a  hearing     Ibid, 

MISSISSIPPI. 

1.  In  the  case  of  Groves  v.  Slaughter  (15  Peters,  449)  this  court  decided  that  the 

constitution  of  Mississippi  cud  not,  of  itself,  and  without  any  legislative  en- 
actment, prohibit  the  introduction  of  slaves  as  merchandise  and  for  sale. 
Rowan  v.  Jtunnds^  134.     Trtdy  v.  WoKzer^  141. 

2.  This  constitution  went  into  operation  on  the  1st  of  Htfay,  1833,  and  on  the  13th 

of  May,  1837,  a  law  was  passed  to  provide  for  the  case.    Ibid. 

3.  This  court  adheres  to  the  construction  of  the  constitution  which  was  given  in 

the  case  of  Groves  v.  Slaughter,  and  enforces  cc^tracts  made  between  the 
two  days  above  mentioned,  although  the  courts  of  the  State  of  Mississippi 
have,  smce  the  decision  in  the  case  of  Groves  v.  Slaughter,  declared  such 
contracts  to  be  void.    Ibid, 

NEGROES  AND  SLAVES. 

1.  Under  a  statute  of  Mary  hind,  passed  in  1796,  a  deed  of  manumission  is  not 

^ood  unless  recorded  within  six  months  after  its  date ;  and  this  law  is  yi  force 
in  Washington  coun^,  District  of  Columbia.    MiUer  v.  Herbert,  72. 

2.  The  statutes  and  decisions  of  Maryland  examined.    Ibid, 

3.  Under  the  fourth  section  of  the  act  of  12th  February,  1793^  respecting  fugi- 

tives from  justice,  and  persons  escaping  from  the  service  of  their  master,  on 
a  charge  for  harbouring  and  conoealinc  fugitives  from  labor,  the  notice  need 
not  be  in  writing  by  the  claimant  or  his  agent,  stating  that  such  person  is  a 
fugitive  from  labor  under  the  third  section  of  the  above  act,  and  served  on  the 
person  harbouring  or  concealing  such  fugitive,  to  make  him  liable  to  the  pen- 
alty of  five  hundred  dollars  under  the  act.    Jones  v.  Van  Zandt^  215. 

4.  Such  notice,  if  not  in  writing  and  served  as  aforesaid,  may  be  given  verbally 

by  the  claimant  or  his  agent  to  the  person  who  harbonrs  or  conceals  the  fu- 
gitive ;  and  to  charge  him  under  the  statnte  a  general  notice  to  the  public  in  a 
newspaper  is  not  necessary.    Ibid. 

5.  Clear  proof  of  the  knowledge  of  the  defendant,  by  his  own  confession  or  oth- 

erwise, that  he  knew  the  colored  person  was  a  slave  and  fugitive  from  labor, 
though  he  may  have  acquired  such  knowledge  from  the  slave  himself^  or 
otherwise,  is  sufficient  to  charge  him  with  notice.    Ibid, 

6.  Receiving  the  furtive  from  labor  at  three  o'clock  in  the  morning,  at  a  place  in 

the  State  of  Ohio  about  twelve  miles  distant  from  the  place  in  Kentucky 
where  the  fugitive  was  held  to  labor,  from  a  certain  inoividual,  and  trans- 
porting him  in  a  closely  covered  waggon  twelve  or  fourteen  miles,  so  that  the 
Doy  thereby  escaped  pursuit,  and  his  services  were  thereby  lost  to  his  mas- 
ter, is  a  harbouring  or  concealing  of  the  fugitive  within  the  statute.    Ibid, 

7.  A  transportation  under  the  above  circumstances,  though  the  boy  should  be  re- 

captured by  his  master,  is  a  harbouring  or  concealing  of  him  within  the  stat- 
ute.   Ibid. 

8.  Such  a  transportation,  in  such  a  wacon,  whereby  the  services  of  the  boy  were 

entirely  lost  to  his  master,  is  a  haroourinc  of  him  within  the  statute.    Ibid. 

9.  A  claim  of  the  fbgitive  from  the  person  haroouring  or  concealing  him  need  not 

precede  or  accompany  the  notice.    Ibid. 

10.  Any  overt  act  so  marked  in  its  character  as  to  show  an  intention  to  elude  the 

vigilance  of  the  master  or  his  agent^  and  which  is  calculated  to  attain  such 
an  object,  is  a  harbouring  of  the  fugitive  within  the  statute.    Ibid. 

11.  In  this  particular  case,  the  first  and  second  counts  contain  the  necessary  aver- 

ments, that  Andrew,  the  colored  man*  escaped  from  the  State  of  Kentucky 
into  the  State  of  Ohio.    Ibid. 

12.  They  also  contain  the  necessary  averments  of  notice  that  said  Andrew  was  a 

fugitive  from  labor,  within  the  description  of  the  act  of  Congress.    Ibid. 

13.  The  averments  in  the  said  counts,  that  the  defendant  harboured  said  Andrew, 

are  sufficient    Ibid, 

14.  Said  counts  are  otherwise  sufficient.    Ibid, 
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15.  The  act  of  Congress,  approved  February  12, 1793,  is  not  repugnant  to  the 
•    constitution  of  the  United  States.    Jbia. 

16.  The  said  act  is  not  repugnant  to  the  ordinance  of  Congress,  adopted  July.  1787, 

entitled,  ^' An  Ordinance  for  the  Government  of  the  Territory  of  the  United 
States  northwest  of  the  River  Ohio."    Ibid, 

PATENT. 

1.  In  order  to  obtain  a  patent,  the  specification  must  be  in  such  full,  clear,  and 

exact  terms  as  to  enable  any  one  skilled  in  the  art  to  which  it  appertains  to 
compound  and  use  the  invention,  without  making  any  experiments  of  his 
own.     IVood  V.  UnderhiUy  1. 

2.  If  the  patent  be  for  a  new  composition  of  matter,  and  no  relative  proportions  of 

the  ingredients  are  given,  or  they  are  stated  so  ambiguously  and  vaguely  that 
no  one  could  use  the  invention  without  first  ascertaining,  by  experiment,  the 
exact  proportion  required  to  produce  the  result,  it  would  be  the  duty  of  tlie 
court  to  declare  the  patent  void.    Ibid, 

3.  But  the  sufficiency  of  the  description  in  patents  for  machines,  or  for  a  new 

composition  of  matter  where  any  of  the  ingredients  do  not  always  possess 
exactly  the  same  properties  in  the  same  degree,  is  generally  a  question  of 
fact  to  be  determined  by  the  jury.    Ibid. 

4.  Where  a  patent  was  obtained  for  a  new  improvement  in  the  mode  of  making 

brick,  tile,  and  other  clay  ware,  and  the  process  described  in  the  specifica- 
tion was,  to  mix  pulverized  anthracite  coal  with  the  clay  before  moulding  it, 
in  the  proportion  of  three  fourths  of  a  bushel  of  coal-dust  to  one  thousand 
brick,  some  clay  requiring  one  eighth  more,  and  some  not  exceeding  half  a 
bushel,  this  degree  of  vagueness  and  uncertainty  was  not  sufficient  to  justify 
the  court  below  in  declaring  the  patent  void.    Ibid. 

5.  The  court  should  have  leA  it  to  the  jurjr  to  say,  from  the  evidence  of  persons 

skilled  in  the  art,  whether  the  description  was  clear  and  exact  enough  to  en- 
able such  persons  to  compound  and  use  the  invention.     Ibid. 

PLEAS  AND  PLEADINGS. 

Where  there  was  a-demurrer  to  a  rejoinder,  which  demurrer  was  sustained  by  the 
court  below,  and  the  party,  on  leave,  filed  an  amended  rejoinder,  this  court 
cannot  be  asked  to  decide  upon  the  demurrer.  The  point  was  waived  by  the 
filing  of  the  amended  rejoinder.     The  United  Slates  v.  Boyd^  30. 

PRACTICE. 

1.  Where  the  prayer  of  a  bill  in  equity  shows  that  the  demand  of  the  complain- 

ant is  susceptible  of  definite  computation,  and  that  there  can  be  no  recovery 
over  the  sum  of  two  thousand  dollars,  the  appeal  to  this  court  wilt  be  dis- 
missed, on  motion,  for  want  of  jurisdiction,     bewail  v.  Chamberlain,  6. 

2.  By  the  thirtieth  section  of  the  Judiciary  Act  of  1789  (1  Statutes  at  Large,  88), 

depositions  may  be  taken  in  certain  cases,  and  notice  thereof  must  be  served 
on  the  adverse  party  or  his  attorney,  provided  either  of  them  is  within  one 
hundred  miles  of  the  place  where  such  deposition  is  taken.  Dick  v.  Run' 
nelsj  7. 

3.  A  certificate  of  the  person  before  whom  the  deposition  was  taken,  that  neither 

the  adverse  party  nor  his  attorney  lived  within  one  hundred  miles  of  such 
place,  and  that  therefore  no  notice  was  made  out,  is  sufficient.  It  is  not 
necessary  for  him  to  state  that  they  were  not  actually  within  one  hundred 
miles.  If  they  had  been  temporarily  within  that  distance,  and  the  certifying 
officer  did  not'know  it,  the  certificate  would  still  have  been  good.     Ibid. 

4.  If  either  of  the  two  facts,  viz.  that  the  party  resided  within  one  hundred  miles, 

or  that  he  was  temporarily  within  that  distance,  and  that  the  ma^^istrate  knew 
it,  were  establishca  by  parol  proof,  the  certificate  would  then  be  irregular  and 
void.     Ibid. 

5.  Where  there  was  a  demurrer  to  a  rejoinder,  which  demurrer  was  sustained  by 

the  court  below,  and  the  party,  on  leave,  filed  an  amended  rejoinder,  this 
court  cannot  be  asked  to  decide  upon  the  demurrer.  The  point  was  waived 
by  the  filing  of  the  amended  rejoinder.     The  United  Slates  v.  Boyd,  30. 

6.  If  a  judgment  for  costs  be  given  against  the  United  States  by  the  court  below, 

it  rnu«t  be  reversed,  as  the  United  States  are  not  liable  for  costs.     Ibid. 

7.  Where  a  perpetual  injunction  was  granted  by  a  subordinate  State  court,  and, 

upon  appeal,  the  highest  State  court  decided  that  the  party  in  whose  favor 
the  injunction  had  f)cen  iri^ntcd  was  entitled  to  relief  and  therefore  remand- 
ed the  case  to  the  same  subordinate  court  from  which  it  had  come  for  further 

VOL.  V.  55 
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proceedings,  this  is  not  such  a  final  decree  as  can  be  reviewed  by  this  court 
Pepper  v.  EhMlap^  61. 

8.  The  writ  of  error  must  be  dismissed,  on  motion.    Jhid. 

9.  Under  the  acts  of  1839  and  1840,  where  a  case  was  carried  from  the  District 

Court  for  the  Middle  District  of  Alabama  to  the  Circuit  Court  for  the  South- 
ern District  of  Alabama,  and  the  Circuit  Court  reversed  the  judgment  of  the 
District  Court,  it  was  not  a  proper  mode  of  proceeding  to  brmg  the  case  to 
this  court  upon  such  reversal.    Maybtny  ▼.  Thompson^  121. 

10.  The  judgment  of  the  District  Court  having  been  revers^,  the  plaintiff  should 

have  token  the  necessary  steps  to  bring  his  case  to  a  final  decision  in  the 
Circuit  Court,  in  the  same  manner  as  if  the  suit  had  been  originally  brought 
there.  This  court  could  then  have  reexamined  the  judgment  of  the  Circuit 
Court,  if  a  writ  of  error  were  sued  out.    Ibid, 

11.  When  a  case  is  brought  up  to  this  court  on  a  certificate  of  division  in  opinion, 

the  point  upon  wnich  the  difference  occurs  must  be  distinctly  stated.  7%« 
United  States  v.  Brings,  208. 

12.  Where  there  was  a  demurrer,  upon  three  grounds,  to  an  indictment,  it  is  not 

enough  to  certify  that  the  court  was  divided  in  opinion  whether  or  not  the 
demurrer  should  oe  sustained.     Ibid, 

13.  Where  a  writ  of  error  was  allowed,  the  citation  signed,  and  the  bond  approved, 

by  the  chief  justice  of  the  Territorial  court  of  Iowa,  it  was  a  sufficient  com- 
pliance with  the  statutes  of  the  United  States.    Sheppard  v.  IVHson,  210. 

14.  Under  the  acts  of  1789  and  1792,  the  clerk  of  the  Cfircuit  Court  where  the 

judgment  was  rendered  may  issue  a  writ  of  error,  and  a  judge  of  that  court 
may  sign  the  citation,  and  approve'the  bond.    Jbtd. 

15.  The  act  of  1838,  providing  that  writs  of  error  and  appeals  from  the  final  de- 

cision of  the  Supreme  Court  of  the  Territory  shall  be  allowed  in  the  same 
manner  and  under  the  same  regulations  as  from  the  Circuit  Courts  of  the 
United  States,  gives  to  the  clerk  of  the  Territorial  court  the  power  to  issue 
the  writ  of  error,  and  to  a  judge  of  that  court  the  power  to  sign  the  citation, 
and  approve  the  bond.  Ibid. 
*  16.  A  judcment  of  a  court,  sustainins  a  demurrer  under  the  following  circumstan- 
ces, IS  not  a  final  judrment  which  can  be  reviewed  by  this  court.  Miners* 
Bank  of  Dubuoue  v.  The  UniUd  States,  213. 

17.  Information  in  tne  nature  of  a  quo  warranto,  calling  upon  the  President,  Di- 

rectors, and  Company  of  the  Miners'  Bank  of  Dubuque  to  show  by  what 
warrant  they  claimedfthe  right  to  use  the  franchise.    Ibid, 

18.  Plea,  referring  to  an  act  of  incorporation.    Ibid, 

19.  Replication,  that  the  act  of  incorporation  had  been  repealed.    Ibid, 

20.  Rejoinder,  that  the  repealing  law  was  passed  without  notice  to  the  parties,  and 

without  any  evidence  of  misuse  of  tne  franchise.    Ibid. 

21.  Demurrer  to  the  rejoinder.    Ibid, 

22.  Joinder  in  demurrer.     Ibid. 

^.  Sustaining  the  demurrer,  without  any  further  Judgment  of  the  court,  did  not 
prevent  the  parties  from  continuing  to  exercise  the  firanchise,  and  therefore 
18  not  a  final  judgment.     Ibid. 

24.  The  writ  of  error  must,  upon  motion,  be  dismissed.    Ibid 

25.  Under  the  practice  of  Louisiana,  peremptory  exceptions  roust  be  considered  as 

specially  pleaded  when  they  are  set  forth  in  writing,  in  a  specific  or  detailed 
form,  and  judgment  prayed  on  them.     Phillips  v.  Preston,  278. 

26.  Although  tlie  court  snould  refuse  to  receive  exceptions  thus  tendered,  yet  if 

the  party  has  the  benefit  of  them  on  a  motion  in  arrest  of  judgment,  and  in  a 
bill  of  exceptions,  the  refusal  of  the  court  is  not  a  sufficient  cause  for  rever- 
sal.   Ibid. 

27.  The  statute  of  Louisiana,  requiring  their  courts  to  have  the  testimony  taken 

down  in  nil  cases  where  an  appeal  lies  to  the  Supreme  Court,  and  the  adop- 
tion of  thb  rule  by  the  court  of  the  United  States,  includes  only  cases  where 
an  appeal  (technically  speaking)  lies,  and  not  cases  which  are  carried  to  an 
appellate  court  by  writ  of  error.    Ibid. 

28.  Wtiere  the  laws  permit  a  waiver  of  a  trial  by  jury,  it  is  too  late  to  raise  an  ob- 

jection that  the  waivec  was  not  made,  a  matter  of  record,  afler  the  case  has 
proceeded  to  a  hearing.     Ibid. 

29.  A  citation  is  not  necessarily  a  part  of  the  record,  and  the  fact  of  its  having  boen 

issued  and  served  may  be  proved  aUunda.    Jnnerarity  v.  Byrne,  295 

RECEIVER  OF  PUBLIC  MONEY. 
See  Lands,  Public. 
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1.  The  grant  in  the  constitution,  extending  the  judicial  power  "to  all  cases  of 

admiralty  and  maritime  jurisdiction,"  is  neither  to  be  limited  to,  nor  to  be 
interpreted  by,  what  were  cases  of  admiraltv  jurisdiction  in  England  when 
the  constitution  was  adopted  by  the  States  of  toe  Union.  Waring  v.  Clarke^ 
441. 

2.  Admiralty  iurisdietion  in  the  courts  of  the  United  States  is  not  taken  away 

because  the  courts  of  common  law  may  hare  concurrent  jurisdiction  in  a 
case  with  the  admiralty.  Nor  is  a  trial  by  jury  any  test  of  admiralty  juris 
diction.  The  subject-matter  of  a  contract  or  service  gives  jurisdiction  in  ad 
miralty.    Locality  gives  it  in  tort,  or  collision.    Ibid. 

3.  In  cases  of  tort,  or  collision,  happening  up^n  the  high  seas,  or  within  the  ebb 

and  flow  of  the  tide,  as  far  op  a  river  as  the  tide  ebbs  and  flows,  though  it 
may  be  ir^ra  coryus  eomitatus,  courts  of  admiralty  of  the  United  States  have 
jurisdiction.    Ibid, 

4.  The  meaning  of  the  clause  in  the  ninth  section  of  the  Judiciary  Act  of  1789, 

saving  to  suitors,  in  all  cases,  a  common  law  remedy  when  the  common  law 
is  competent  to  give  it,  is,  that  in  cases  of  concurrent  jurisdiction  in  ad  mi- 
ralty  and  at  common  law,  the  jurisdiction  in  the  latter  is  not  taken  awuy. 
Ibid, 

5.  The  act  of  7th  July,  1838  (5  Statutes  at  Larse,  304),  for  the  better  security  of 

the  lives  of  passengers  on  board  of  vessels  propelled  in  whole  or  part  by 
steam,  is  obligatory  in  all  its  provisions,  except  as  it  has  been  altered  by  the 
act  of  1843  (5  Statutes  at  Larffc,  626),  upon  all  owners  and  masters  of 
steamers  navigating  the  waters  of  the  United  States,  whether  navigating  on 
waters  within  a  State,  or  between  States,  or  waters  running  from  one  State 
into  another  State,  or  on  the  coast  of  the  United  States  between  the  ports  of 
the  same  State  or  difierent  States.    Ibid, 

6.  By  the  law  of  7th  July,  183&,  masters  and  owners  neglecting  to  comply  with 

Its  conditions  are  liable  to  a  penalty  of  two  hundred  dollars,  to  be  recovered 
by  suit  or  indictment.  And  if  neglect  or  disobedience  of  the  law  shall  be 
proved  to  exist  when  injury  shall  occur  to  persons  or  property,  it  throws 
upon  the  master  and  owner  of  a  steamer  the  burden  of  proof  to  show  that  the 
injury  done  was  not  the  consequence  of  it.    Ibid, 

SURETIES. 

1 .  The  sureties  of  a  receiver  of  the  public  money  cannot  be  concluded  by  a  fab- 

ricated account  of  their  principal  with  his  creditors ;  they  may  always 
inquire  into  the  reality  ana  truth  of  the  transactions  existing  between  them. 
The  United  States  v.  Boyd^  29. 

2.  The  returns  of  the  receiver  to  the  Treasury  Department  are  not  conclusive 

evidence  in  an  action  by  the  government  agamst  the  sureties  upon  the  re- 
ceiver's bond.  If  the  sums  of  money  stated  in  such  returns  were  not  actually 
in  the  hands  of  the  receiver,  the  sureties  are  allowed  to  show  how  the  fact 
was.    Jbid. 

3.  Where  there  are  privies  in  a  contract,  with  the  knowledge  of  a  debtor,  to  se- 

cure to  his  creditor  the  payment  of  a  debt,  the  payment  of  it  by  any  one  of 
them  other  than  the  debtor  is  a  payment  at  his  request,  and  is  an  express 
assumpsit  to  reimburse  the  amount.    Hall  v.  5mt//t,  96. 

4.  Where  the  surety  of  a  surety  pays  the  debt  of  the  principal,  under  a  legal  ob- 

ligation from  which  the  principal  was  bound  to  relieve  nim,  such  a  payment 
is  a  sufficient  consideration  to  raise  an  implied  assumpsit  to  repay  the 
amount,  although  the  payment  was  made  without  a  request  from  the  prin- 
cipal.   Ibid. 

5.  The  cases  examined,  showing  how  far  and  under  what  circumstances  the  lia- 

bility of  a  surety  becomes  fixed  upon  him  as  a  principal  debtor.  Great h*s 
Administrator  v.  5ijii5, 192. 

6.  Where  the  plaintifl*  in  a  suit  voluntarily  abstains  from  pressing  the  principal 

debtor,  but  receives  no  consideration  for  such  indulgence,  nor  puts  any  liiii- 
itation  upon  his  right  to  proceed  upon  his  execution,  whenever  it  niay  be 
his  pleasure  to  do  so,  this  conduct  furnishes  no  reason  for  the  exemption  «>f 
the  surety  from  liability,  and  especially  where  the  surety  had  united  with 
his  principal  in  a  forthcoming  bond.     Ibid. 

7.  The  authorities  upon  this  point  examined.     Ibid, 

WILLS. 

See  Chancery. 
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